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TO  ANOTHER. 


PART  I. 
OF  ORIGINAL  CONVEYANCES. 


CHAP.  I. 

or  COMTRACTS  OR  AGREEMENTS,  CONSIDERED  AS  PRE* 
UMINARY  TO  A  MORE  iX}RMAL  ASSURANCE. 

ADEED  is  defined  to  be  '^a  writing  on  paper  or  CONTRACTS, 
parchment,  sealed  and  delivered,  to  prove  the  agree-  ^' 

ment  of  the  parties  whose  deed  it  is,  to  the  things  con- 
tained therein*."  As  it  appears  by  this  definition,  that  a 
deed  is  the  evidence  of  some  prior  agreement  betweeiTthe 
parties;  and  as  the  stability  of  the  deed  must  conse- 
quently depend  in  a  great  measure  upon  the  validity  of 
the  contract  upon  which  it  is  founded,  it  wil^  be  proper, 
before  we  enter  upon  the  immediate  subject  of  deeds,  to 
make  some  preliminary  inquiries  concerning  the  essential 
properties  to  a  lawful  contract,  agreement  or  obligation. 
In  doing  whi^h,  I  shall  consider, 

*  See  Term,  de  Leg.  Co.  Lit.  35,  b. 
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I.  Who  ahe  legally  capable  of  entering  into 

A  Contract. 
II.  With  or  to  whom  a  Contract  or  Conveyance 

MAY  BE  ENTERED  INTO  OR  MADE.' 

III.  What  may  be  the  Subject  of  a  lawful  Con- 

tract. 

IV.  Of  the  Consideration  necessary  to  support 

A  Contract. 
V.    Of  the  Requisites  to  a  talid  Contract  in 

RESPECT  OF  OUTWARD  ClliCUMSTANCES. 


I.  Who  ar£  leoai/ly  capable  of  entering  into  a 

Contract. 

Who  are  capa^        As  to  whichi  it  may  be  observed  generally,  that  all 
into  a  contrlui    persons  whomsoever  are  able  to  enter  into  an  efficient 

agreement  concerning  their  propertyi  whether  real  or  per- 
sonal|  unless  prohibited  by  some  physical  incapacity,  or 
some  positive  rule  of  law.  These  physical  imbecilities 
arise  from  the  nature  of  a  conthict,  which  being  founded 
upon  an  active  assent  of  the  mind  to  the  thing  agreed  upon, 
it  is  essential  that  the  parties  contracting  should  be  capa- 
citated to  give  that  free  and  absolute  assent  to  the  terms  of 
stipulation  which  natural  justice  requires  should  be  given 
to  every  contract  intended  to  be  binding  upon  the  parties 
and  thieir  representatives  (i) ;  it  becomes  necessary,  there- 
fore, to  inquire  who  are,  and  who  are  not,  deemed  in  the 
eye  of  the  law  capable  of  giving  such  assent;  and  also 
what  circumstances  have  been  holden  to  be  ^  sufficient 
indication  of  it.  Consent  is  an  act  of  reason,  accompanied 
by  deliberation,  and  supposes,  in  the  words  of  Barbeyrac  ^, 

^  GrotLft^  c.  11,  s.  5.      \ 


(1)  ^  omnibus  rebus  qua  dominium  transferunt  concurrat 
oportet  effectui  ex  utraque  parte  contraheniium ;  nam  sii)e  ex 
vefidilio  sive  donatio  sive  conductio  sive  quudibet  alia  causa 
<ontraltendifuit^  nisi  animus  utriusque  consensit,  perduci  ad 
Rectum  id  quod  inchoatur  non  potest. 


■  »   * 
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first,  Un  pouvair  physique  de  conteutir ;  secondly,  Un  pou-  CO  NTRACTS, 

twtr  morale ;  thirdly,  Un  usage  bien  serieux  ei  parfaitement  ^' 

Ubrede  ses  deux  sarles  de pouvoirs^.  Iliat  is,  a  physical 
power  of  consenting,  a  moral  power,  and  a  deliberate  and 
free  nse  of  those  powers.  Persons  wanting  either  of  these 
requisites,  either  actually,  or  in  consideration  of  law, 
are  consequently  incapable  of  entering  into  any  efficient 
agreement.  Under  this  description  of  disability,  evidently 
come  idiots,  lunatics,  and  infants,  as  being  all  of  them 
more  or  less  destitute  of  deliberation  and  reflection  (i). 
Whence  it  follows,  that  all  contracts  entered  into  by  such 
persons  during  their  state  of  mental  debility,  are  utterly 
Toid ;  and  it  was  the  same  of  the  Roman  law  (2).  But  as, 
with  respect  to  lunatics,  it  is  possible  that  an  appearance 
of  insanity  may  be  assumed  for  the  purposes  of  fraud,  the  ^ 
policy  of  the  law  will  not  permit  a  nan  compos  to  take  ad- 
rantage  of  his  own  incapacity,  by  pleading,  on  the  return 
of  his  reason,  his  previous^  disability  (3) ;  but  still  the  law 
being  as  anxious  to  protect  real  imbecility,  as  to  discourage 
*  Puff.  1.  Nat.  &  Gent,  lib;  3,  c.<5. 

(1)  Furiosus  nullum  negotium  gerere  potest  quia  nan  in- 
ielligit  quod  agit.  Infans  et  quia  infantta  proximus  est  non 
tnuUum  afurioso  distant.    Inst.  lit.  3,  T.  20,  s.  8. 

(2)  It  was  formerly  much  agitated  in  the  courts  whether 
deedsy  and  other  solemn  instruments  of  idiots,  &c.  were 
actually  void  ab  initio^  or  only  voidable ;  but  the  cases  in 
which  it  has  been  holden  that  tbe  deeds  of  silch  persons  are 
not  absolutely  void,  but  only  voidable,  appear  to  proceed 
upon  the  notion  that  non  est  factum  cannot  be  pleaded  to 
them,  because  as  they  have  the  form,  (though  not  th'eope- 
ration)  of  deeds,  they  cannot  be  avoided  without  showing 
Ae  special  matter ;  but  the  better  opinion  seems  to  be,  that 
as  such  an  imbecility  goes  tp  the  gist  of  the  action,  and 
proves  the  contract  a  nullity,  it  may  be  taken  advantage  of 
on  the  general  issue.  See  1  Pow.  Contr.  1 1 ;  1  Fonb.  Tr. 
Eq.  47,  n.  (d) ;  but  see  also,  Yates  v  Boweny^tt^.  1 104.   * 

(3)  The  old  cases  relative  to  this  point  are  contradictory, 
but  the  position  here  advanced  seems  to  be  most  conform- 
able to  tne  better  opinion.  See  the  contraiy  authorities  on 
this  subject,  and  the  reasons  on  which  they  are  founded, 
coUecteo  and  observed  upon,  1  Pow.  Contr.  14. 
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CONTRACTS,   fraud  and  dissimulation^  it  has  been  holden,  on  the  con* 

•^ struction  of  the  statute  de  prerogative  reps*,  that  if  the 

idiot  be  really  found  to  be  such,  by  inquisition  of  office,  on 
the  writs  de  idioto,  or  lunatico  inquirendo,  any  contracts  or 
alienation  he  may  have  improvidently  entered  into  to  his 
prejudice  during  the  period  of  his  imbeciUty,  may  be 
avoided  on  a  scire  facias  by  the  king,  who  is  bound,  as 
pater  patria,  to  protect  his  subjects  in  the  due  enjoyment 
of  their  rights  and  property  *.  And,  if  the  non  compos  con- 
tinues so  for  Ufe,  his  acts  are  avoidable  by  his  heir,  or 
other  representatives ;  for  it  would  be  highly  unreasonable, 
that  the  representatives  should  be  bound  by  the  acts  of  an 
ancestor  yfho  was  incapable  of  knowing  what  he  did  ^ 

This  liability  of  contracts  to  be  avoided,  on  account  of 
the  imbecility  of  ^  the  mind  of  the  contracting  party,  does 
not,  however,  it  is  to  be  observed,  extend  to  acts  done  in 
a  court  of  record,  as  fines,  recoveries  (and  uses  declared  of 
them,  which  are  a  part  of  the  assurance)  recognizances,* 
and  the  like,  which  neither  the  parties  nor  their  representa- 
tives are  permitted  to  avoid.  The  reason  of  which  is, 
''  not  tliat  the  law  binds  such  persons,  for  therein  jura  nature 
sunt  immutabilia  still,  but  clean  contrary,  because  the  law 
finds  them  persons  not  so  disabled,  nor  admits  the  averment 
of  such  disablement,  because  it  is  certified  by  the  invincible 
and  indisputable  credit  of  the  Judge,  that  they  were  perfect 
and  able  persons :  and  so  here  is  a  law  of  policy,  that  doth 
not  cancel  the  law  of  nature,  but  doth  only  bound  it  in 
point  of  form  a^id  circumstance*/'  For  which  reason, 
married  women  are  not  permitted  to  avoid  k  fine,  &c. 
though  their  acts,  like  those  of  idiots,  are  in  general 
(as  will  be  seen  hereafter),  either  absolutely  void  or  avoid- 

*  17  Ed.  2,  c.g  and  10.  '  Co.  Lit.  247. 

•  See  Beverley'B  case,   4        «  Per  Hobart,  Ch.  Just,  in 
.    Co.  1 23,  b ;  Attorney  Gene^     Needier  v.  Bishop  of  Win^ 

raly.  Parkhurst,  1  Chan.  Ca.    Chester,  Hob.  Rep.  2ao ;  and 
1 1 2 ;  Tr.  Eq.  b.  1 ,  c.  2,  s.  1 ;    see  1  Fonb.  Eq.  85,  n.  (d). 
and  see  Fonb.  Eq.  48,  notes. 
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able.    The  rule  of  law,  ia  these  cases,  being  fieri  non  CONTRACT v 

ddfd^  sed factum  valei ;  and  MansfieliP^  case  ^^  furnishes  a  _; _^^ 

striking  instance  of  the  extreme  anxiety  of  courts  of  law  to 
protect  the  authority  of  their  records ;  for  though  the  fine 
was  leried  by  a  man  obviously  an  idiot,  and  by  a  most  gross 
contrivance;  and  though  Lord  Dyer  observed,  that  the. 
Judge  who  had  taken  it  ought  never  to  take  another;  yet  he 
allowed  it  to  prevail.  As,  by  the  common  law,  a  fine 
might  be  avoided,  on  account  of  fraud,  or  even  on  account 
of  infancy,  by  inspection,  during  the  infancy  ^  it  seems  re- 
markable, that  idiocy  or  lunacy  should  not  have  been  held 
eatitled  to  the  same  eflfect;  but  Mantfield^%  case  abundantly 
proves,  that  the  grossest  imbecility  of  mind  wim  not,  at 
law,  a  ground  of  annulling  the  record.  But  in  equity,  the 
remainder-man  was  relieved  against  a  fine  levied  by  an 
idiot,  even  against  a  purchaser  ^  The  Court  of  Chancery, 
however,  in  the  case  of  fraud*,  does  not  absolutely  set  aside 
or  vacate  the  fii^e ;  but  eonsidering  those  who  have  taken 
it  under  such  circumstances  as  trustees,  decrees  a  re-con* 
veyance  of  the  estate  to  the  persons  prejudiced  by  the 
firaud ;.  aad  though  this  does  not  distinctly  appear  t»  be 
the  practice,  in  the  case  of  fines  levied  by  idiots  or  lunatics> 
yet,  from  the  argument  in  Day  v.  Hungat^,  such  may  be 
inferred  to  be  the  rule  of  proceeding."*^  and  in  equity  the 
nanm  of  law  relative  to  the  idvaHdity  of  the  acts  of  idiots, 
Slc.  was  always  understood,  of  acts  done  by  the  lunatic  in 
prejudice  of  odiers,  that  he  should  not  be  admitted  to 
excuse  himself  on  pretence  of  lunacy ;  but  not  as  to  acts 
done  by  him  in  prejudice  of  himself,  for  this  can  have  no 
foundation  in  reason  and  natural  justice". 

And  tlie  15  Geo.  3,  c.  30,  enacts,  that  the  marriage  of  a 

^  12  Co.  123.  see  also  Addison  v.  Mascall, 

«  Bracton, 436,b.437.  a;  *T^RoU^iiep.  ng. 
Co.  Lit.  380,  b.                      ^       ,  ggg  ponb;  Eq.  47,   «U 

^  Riahlojf  V.    Matufield,  (k). 
Tothili's  Transactions,  43 ;        '  Tr.  Eq.  b.  1,  c.  s,^  s.  2.. 
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CONTRACTS,   person  duly  found  a  lunatic,  shall  be  null  and  void,  unless 
^  he  be  previously  declared  sane  by  the  Lord  Chancellor,  or 

his  trustees. 

> 

But  by  4  Geo.  2»  c.  lo,  lunatics  being  trustees  ormort- 
■gagees,  are  empowered  by  themselyes,  or  by  their  com- 
mittees, to  convey  the  estates  of  which  they  are  seised  in 
trust  or  mortgage ;  it  seems,  however,  doubtftil  whether 
the  words  of  the  act  include  all  lunatics,  as  well  such  a» 
are  at  large,  as  those  of  whom  custody  has  been  granted 
under  the  great  seal^. 

With  respect  to  who  shall  be  deemed  an  idiot,  fumcompos^ 
or  lunatic.  Sir  William  Blackstone',  describes  an  idiot  to 
be  one  that  has  no  understanding  from  his  nativity ;  and  a 
lunatic,  one  that  has  had  understanding,  but  who  has  by 
some  accident  lost  the  use  of  his  reasdn ;  or,  more  properly, 
one  that  has  lucid  intervals,  sometimes  enjoying  his  senses, 
and  sometimes  not;  but  under  the  general  name,  of  non 
compos ^fnentis  (which  ^ir  E.  Coke  says,  is  the  most  legal 
name),  are  included  not  only  idiots  and  lunatics,  but 
persons  under  phrenzies,  or  who  have  lost  their  intellects 
by  disease :  or  such,  in  shorty  as  the  Court  of  Chancery 
have  judged  to  b^  incapable  of  conducting  their  own 
affairs^  0). 

It  is  not,  therefore,  the  person's  being  of  a  w^dc  under- 
standing alone,  or  the  fodishness  of  the  bargain,  that  is 

^  See  Ex  parte  Marchioness        p  i  Black.  Com.  302. 
of  Annandale,  Ambler's  Rep.        '  Ibid,  304. 
80. 


(1)  This  passage,  however,  which  seems  to  imply  an 
exclusive  jurisdiction  ih  the  Court  of  Chancery  to  aecide 
upon  lunacy,  is  accurate,  the  rules  of  judging  upon  the 
point  of  insanity  bbing  the  same  both  at  law  and  in  equity, 
and  the  Court  of  Chancery  cannot  epcercise  any  discretion 
upon  the  subjects  See  Osmond  v.  Hizroy,  3  P.  Wms.  130 ; 
Kennet  v.  Vaae,  2  Atk.  327 ;  Ex  parte  Bamesley,  3  Atk.  1 68 ; 
Done^ue'%  case,  2  Ves.  407 ;  and  the  valuable  notes  to 
Tr.  Eq.  b.  1,  <?,  2,  s.  3. 
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soflicient  to  inyalidate  the  contmct.     For,  oer  Holt.  Jus-  contracts. 
tice,  in  BtUh  and  Mcntagu/il'^  case ',  the  courts  would  have  ^'' 

enou^  to  do,  if  they,  were  to  etamine.into  the  wisdom  or 
prodenoe  of  men  in  disposing  of  their  estates ;  be  a  man, 
therefore,  wise  or  unwise,  if  he  be  legally  c&mpo$  mentis^ 
he  is  the  disposer  of  his  own  property ;  and  stet  pro  ratiane 
voiuntoM^.  But  although  there  be  no  direct  proof  that  a 
man  is  non  compos^  or  delirious^  yet  if  he  be  of  a  weak  under- 
standing, and  is  harassed  and  uneasy  at  the  time,  or  if  the 
deed  be  executed  in  extremis ;  or  by  a  paralytic;  it  cannot 
be  supposed  he  hietd  a  mind  adequate  to  the  business  he  was 
about,  and  might  move  easily  be  imposed  upon ' ;  especially 
if  the  provuion  in  the  deed  be  something  extraordinary, 
or  the  conve3raiioe  without  any  consideration  \  But  in 
truth,  with  respect  to  who  shall  be  deemed  an  idiot  or  nori 
eampMf  and  who  not,  no  certain  rule  can  be  laid  down, 
but'it  must  be  left  to  the  wisdom  and  diseretion  of  those 
whom  the  law  has  entrusted  with  the  trial  of  it  *.  '^  There 
is,  indeed,  an  infinite,  nay,  almost  insurmountable  difii- 
caky,  in  la]^ng  down  abstract  propositions  upon  a  sub- 
ject, which  depends  upon  such  a  vuriety  of  circumstances, 
as  liie  legsd  competency, of  the  inind  to  the  act  in  which 
it  is  engaged,  if  its  competency  be  impeached  by  positive 
eWd^ice  of  an  anterior  derangement,  or  affected  by  cir- 
comstances  of  bodily  debility,  sufficiently  strong  to  lead  to 
a  suspicion  of  intellectual  incapacity.  General  rules  are 
easily  framefd.  The  difficulty  arises  on  the  application  of 
them :  for  few  are  sufficiently  comprehensive  to  embrace 
erery  circumstance  which  may  enter  into  and  materially 
affect  the  particular  case.  There  can  be  no  di&cnky  in 
saying,  th^t  if  a  mind  be  possessed  of  itseIC  at  the  period 

'  3  Chan.  Ca«  a8.  **  Clarkmi  v.  Hanway,  a 

•  See  also  Treat.  Eq.  b.  i,  P.  Wms.  203 ;  Bridgenum  v. 
c.  2,  s.  3.  Green,  2  Ves.  627 ;    Bennei 

*  Hlmer  v.  Gott,  7  Bro.  v.  Vade,  2  Atk.  324. 

P.  C.  7^ ;  Fane  v.  'Ihike  of       ^  Treat.  Eq.  b.  2,  c.  2,  s.  3^ 
Devonshire,  2  Bro.  P.  C.  77. 
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COMTBACTS,   of  time  when  such  mind  acted,  it  ought  to  act  efficiently* 
^*^'  This  rule,  however,  goes  very  little  way  ;  for  it  is  extremely 

difficult  to  lay  down,  with  tolerable  precision,  the  rules  by 
which  such  state  of  mind  can  be  tried :  but  the  course  of 
procedure,  for  such  purpose,  allows  of  rules.    If  derange- 
ment be  alleged,  it  is  clearly  inctunbent  on  the  party 
alleging  it  to  prove  such  derangement.    If  such,  derange- 
ment be  proved,  or  be  admitted  to  have  existed,  at  any 
particular  period,  but  a  lucid  interval  be  alleged  to  have 
prevailed  at  the  period  particularly  referred  to,  then  the 
burthen  of  proof  attaches  on  the  party  alleging  such  lucid 
interval,  who  must  show  sanity  and  competence  at  the 
period  when  the  act  was  done,  and  to  which  the  lucid  in^ 
terval  refers.    And  it  certoinly  is  of  equal  importance, 
that  the  evidence  in  support  of  the  allegation  of  a  lucid 
interval^  after  derangement  at  any  period  has  been  estab- 
lished, should  be  as  strong,  and  as  demonstrative  of  such  fact, 
as  where  the  object  of  the  proof  is  to  establish  derangement. 
The  evidence  in  such  case  applying  to  stated  intervals, , 
ought  to  go  to  the  state  and  habit  of  the  person,  aAd  not 
to  the  accidental  interview  of  any  individual,  or  to  the 
degree  of  self-possession  in  any  particular  act ;  for,  from 
an  act,  with  reference  to  certain  circumstances,  and  which 
does  not   of  itself  mark  the  restoration  of  that  miiid, 
which  is  in  general  deemed  necessary  to  the  disposition 
^  and  management  of  affiurs,  it  were  extxemely  dangerous 

to  draw  a  conclusion  so  general,  as  that  the  party,  who 
had  confessedly  before  laboured  under  a  mental  derange- 
ment, was  capable  of  doing  acts  binding  on  himself  and 
'    others  V  ' 

Nor  is  inebriety,  though  in  truth  a  temporary  insanity, 
deemed  a  sufficient  ground  to  vacate  a.  deed  or  agreement 
entered  into  under  that  influence  ;  for  this  were  to  encou- 
rage drunkenness,  which  is  itself  an  ofience,  and  is  of  the 

^  Per  Lord  Chancellor  v.  Panther,  3  Br.  Cha.  Ca, 
Tburlo w,  in  Attorneif  General    44 1 . 
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person's  own  seeking ;  if^  however,  such  inebriety  were  in*  cONTRACTSb 
dnced  by  the  fraud  and  contrivance  of  the  other  party,  and 
the  person  be  so  excessively  drunk  that  he  is  utterly  de- 
prived of  the  use  of  his  tmderstanding,  the  court  of  equ^y 
will  in  some  cases  relieve  him  against  a  contract  so  en- 
tered intO|  for  he  cannot  be  considered  as  having  given 
his  serious  and  deliberate  assent,  without  which  no  con- 
tnct  can  be  binding  '. 

An  in&nt  (or  person  under  the  age  of  twenty-one  years),  incapadtj  ^r 
38  likewise  incapable  of  binding  himself  to  contract  to  tract.  ^ 
alienate  by  deed  any  part  of  his  property,  he  being  in  the 
eye  of  the  law  equally  deficient  in  the  necessary  capacity 
to  assent  to  any  alienation,  as  an  idiot  or  lunatic ;  and 
though  it  has  been  endeavoured  to  distmguish  between 
sndi  deeds  as  give  m  authority  only ;  and  suchi  as  convey 
an  interest ;  the  first  being  absolutely  void,  and  the  other 
voidBble  only,  yet  the  better  opinion  seems  to  be,  that 
&ere  is  the  same  reason  to  make  them  both  void,  unless 
indeed,  in  the,  single  case  of  a  feofBuent,  which  is  holden 
to  be  voidable  only,  by  reason  of  the  solemnity  of  the 
conveyance'^  (i). 

But  although  conveyances  in  pais,  by  an  infant,  are 
unifoimly  void,  yet  conveyances  by  act  of  law  are  void  or 

*  See  O$mond  v.  Fitzroi/,        ^  Perk.  s.  12;  see  1  Pow. 

3  P.  Wms.  1 26 ;  Johnson  v.  Contr.  32 ;    Cro.  Car.  502 ;    • 

Med&cote,  3  P.  Wms:  130,  1  Fonb.  £q.  b.  1,  c.  2,  s.  4, 

n.  (if);  Cory  v.  Cory,  1  Ves.  and  notes  there. 
19;  alsoTr.Eq.b.i,  0.2,8.3. 


(1)  But  see  Zouchy.  Parsons,  3  Bur.  1801,  where  the 
Court  of  King's  Bench  appears  to  have  adopted  the  dis- 
tinction taken  by  Perkins,  that  such  deeds  only  of  an  in- 
fant are  voicT  as  do  not  take  effect  by  delivery,  wnilst  those 
which  do  so  take  effect  are  only  voidable;  upoik  which  dis- 
tinction Lord  Mansfield  observes,  that  letters  of  attorney, 
and  other  deeds  which  delegate  a  mere  power  without  con- 
veying an  interest,  are  included  in  the  first  species  of 
da^s,  and  consequently  void.    And  see  Co*  lat.  51,  b» 

n(3)- 
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CONTMCn  W^  according  to  their  teodeacy^  far  the  disabitifc^  of  an 
^*^         infant  (analogous  to  that  of  a  won  ampos),  to  assent  to  an 
act  in  pais  operates  solely  in  discharge  of  himself,  that  he 
may  not  be  over-reached  by  the  cunning  of  others. 

The  validUy  of  acts  of  law  by  in&nts  depends,  there** 
fore,  upon  whether  they  appear  upon  the  bee  of  the  trans- 
action to  be  beneficial  or  prejudicial  to  the  infant ;  if  pre- 
judicial they  will  be  absolutely  void ;  but  if  benefidal^ 
they  will  be  voidable  or  not  at  the  infant's  electionr  Thus, 
for  instance,  alUiough  the  surrender  of  an  infant  lessee  by 
deed  will  be  Void^  yet  his  surrender  in  law»  by  acceptance 
of  a  new  lease,  will  be  void  or  not  according  to  the  terma 
of  such  lease.  If  it  increase  jhis  interest,  or  decrease  his 
rent,  it  will  be  good,  but  if  it  do  neither,  or  the  reverse  of 
these^  it  wiU  be  void  >•  And  upon  this  principle  it  is,  that 
a  bond  with  a  pcnuky,  given  by  an  infant,  although  fioff 
necessaries,  will  be  void  %  for  it  never  can  be.  for  his  benefit 
to  enter  into*  a  penalty  ^.  And  so  in  aH  other  cases,  yAeie 
SU' Agreement  with  an  in&nt  be  without  an  appearance  of 
benefit  to  I6&,  it  will  be  void  (1 )  ^ 

*  Cro.  Car.  6oa.  Moor,  679^  4^^!^  v.  ^rch^ 

*  Co.  Lit.  172,  a.  dale,  Cro.  EUz.  020;  Man-' 
"'  *  Williams  v.  Williams,  1  tdng  v.  VQlnap,  lb.  700;  and 
Bro.  Cha.  Ca.  152.  see  1  Fonb.Eq.  77^  n.  (a). 

«  See  1  Roll. Ab.  727,  pi.  8; 


1 
(1)  Hence  it  is  prudent  for  the  trustees  of  infants,  where 
any  doubts  can  reasonably  be  entertained,  whether  a  mea- 
sure proposed  to  be  adopted  relative  to  the  property  of 
their  cestm  q^e  friut  be  be^i^qial  or  j^q%  to  apply  tq  the 
Court  of  ChaaG6iry«  anc)  fict  under  its  c^rection.  $^e  ffal- 
iM  V.  Jame§,  and  Hulverkm  v.  Harmon^  cited  \  Fonb* 
Eo,  79, 1)1 ;  alf|o  (kpil  v.  Salisbwyi,  .2  Yerh.  224* 
.  But  i^i^h  the  act^  of  infafits  are  voidable  at  iheir 
eleciiop,  they  W^y  b^  validated  by  the  infant's  asawl^ 
ivhan  of  full  lag^  whether  express,  as  by  an  avowed  conr 
finnation>;  qr  implied,  as  by  receiving  interest  on  a  contract 
after  majority;  JFrar^n  v.  Tkomln»y,  i  Vem.  132 ;  con- 
tinuing in  possession  after  age,  of  lands  taken  ii)i  excbfl^^e^ 

•  2  Ibid. 
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But  as  tim  mle  of  hvf,  if  too  rigidly  pi^uec}*  would  coinrRAcr$, 
prejudice  tho^e  very  ipteresto  which  it  was  established  to 
protect,  an  ezcmtiopi  has  be^a  admitted  in  all  cases  where  Exceptions  t» 
the  observaOM  «f  it  W«W  counteract  its  object,  cessante  p^Jie  to  tod 
enim  rationtf  c^mi  et  ip^a  lex;  and  th^r^ibr^t  an  infant  is  t]^«i>»«i^«** 
bound  even  at  law  by  coiatracts  for  bisdiet,  lodging,  ap^ 
pareU   necessary  learning,  a(nd  the  like,  suitaUe  to  his 
degree  aqd  ({uality  "^  (i).    So  if  an  inftnt  take  a  lease  of  an 
house  or  of  land,  and  iieside  in  the  house,  or  enter  upoa 
the  knd  and  manure  it  until  a  rent  day ;  if  the  rent  be  not  of 
greater  value  than  Ae  lease,  he  will  be  liable  to  an  action 
ofdebtfcNr  the  rent*.    And  it  was  said  by  Yates,  Justice, 
that  an  action  of  assumpsit  fpr  a  iine^  due  by  an  infant  on 
an  admittance  to  a  copyhold,  would  lie,  if  the  infant  cMur 
tinned  to  occupy  and  enjoy  C    And  as  necessaries  for  an 
infant's  wife  are  necessaries  for  hkn,  he  is  chargeable  for 
them,  unless^  provided  before  the  murriage,  in  which  case^ 
though  she  use  them  after  the  marriage,  be  is  not  charge* 
aUe*. 

Lest,  however,  this  purpose  should  be  disiarted  from 
its  legitunate  end,  the  law  is  careiiil  not  to  suffer  it  to  be 
extended  beyondthe  necessity  which  gives  use  to  it.  And 
therefore,  thou^  an  infant  will,  at  law,  be  bound  by  con* 
tracts  for  necessaries,  he  will  not  be  bound  by  those  he 
may  ent^  into  for  the  payment  of  money  borrowed  for  the 
purpoee  of  paying  fer  such  necessaries ;  ^^  for  he  may  mis* 

.  '  Co.  Lit.  172 ;  Cro.  Jac.    ton  v.  Elliot,  2  Bulst.  6g. 

494,560;  1  Lev. 86;  iDum.        '  3,®^-  ^7^9* 
ScKast,  41.  »  Tumerv.  Tiisby,  i  Btra. 

*  SeeCro.Jac.8ao;  Kir*    168. 


2  Ibid.  225; I'Eq.  Ca.  Ab.  2821  pi.  2 ;  accepting  a  marriage 
portion  after  the  d^irth  of  the  nusband,  2  Ves.  526]  'and 
see  cases  cited,  1  Poir.  Contr.  56>  58 ;  and  1  Fonb.  Eq. 
85,  n.  (d). 

(1)  Which  shall  be  tried  by  the  judges,  and  not  by  a 
jury.    Mackarell  v.  Bachelor,  Cro.  Eli«.  583. 
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GONTRACTSi  &PPfy  the  moQey,  and  convert  it  to  some  other  use;"  and 
^  therefore  the  law  trustSshii^  only  at  the  peril  of  the  lender. 


'  who  must  either  lay  it  out  for  him,  or  see  that  it  is  pro* 
perly  applied  \  In  equity,  however,  if  the  money  lent  for 
the  payment  of  necessaries  be  actually  so  expended,  it  will 
be  considered  as  a  valid  debt,  and  the  infant  compellable 
to  repay  the  money  borrowed '. 

And  the  Court  of  Chancery,  which  in  all  cases  acts 
upon  principles  of  substantial  justice  and  natural  equity, 
(and  to  whom  the  custody  of  infants  officially  belongs)  in 
many  other  cases  interposes,  and  holds  infants  to  their 
contracts,  when  the  law,  from  the  preceding  principles, 
would  annul  them ;  because  if  no  agreement  with  infants, 
unless  for  actual  necessaries,'  were  in  any  case  to  be  bind- 
ing, they  would,  whilst  protected  from  disadvantageous 
bargains,,  be  prevented  from  the  benefit  of  such  as  might 
be  beneficial  to  them ;  for  who  would  treat  with  those  who 
were  not  bound  by  their  contracts?  that  court,  therefore, 
very  properly  considers  the  intrinsic  nature  of  the  contract, 
the  circumstances  under  which  it  was  entered  into,  and 
the  pernicious  or  beneficial  effects  it  is  calculated  to  pro- 
duce to  the  infant,  and  vacates  or  establishes  it  accord- 
ingly ^    Thus  a  contract  made  by  an  infant,  by  the  advice 
and  consent  of  his  friends,  has  been  decreed  to  be  good, 
and  that  under  the  most  hsiiish  circumstances  imaginable; 
(namely,  by  turning  the  interest  of  money  into  principal), 
iipon  condition  that  the  creditor  would  not,  'at  that  time, 
extend' the  lands  of  the  debtor  ^ 
llarria|;e  aitt-        Upon  these  considerations  arises  the  refusal  of  the  Court 
'  of  Chancery  to  rescind  i^eements  entered,  into  by  female 

^  Earle  v.  Peak^  i  Salk.  Philips  v.  Paget^  2  Atk.  8o. 

387;   Darby  V.  Boucher^  1  ^gMod.  i04;£roft  v.  G/o- 

Saxk. 279;  Bar fow Y.Grant,  renceur,  Stra.g37. 

I  Vem.  255.  '  Earl  of  Chesterfield  v. 

.    *  Marlow.  V.  Pitfieli,  1  Pi  La^  Cromweli,   1  Eq.  Ca. 

Wms.  559;   Harris  v.  Lee,  Ab.  287,  pi.  1 ;  and  see   i 

Ibid.  483 ;  and  see  Dam  v.  Fonb.  £q.  80,  n.  (6). 
Austen,  3 Br.  Cba.  Ca.  179; 
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infants  upon  their  marriage ;  for  as  females  are  with  gre&t  CONTRACTS^ 
propriety^  frequently  induced  to  marry  before  thej  attain  the  • 

age  of  twenty-one  years,  it  is  fit  thattheyshoold  be  enabled 
to  make  a  settlement  of  their  property,  as  a  provision  for  the 
issue  of  the  marriage,  or  to  protect  it  from  being  dissipated 
by  the  extravagance  of  a  husband.  It  is  also  to  be  recol^^ 
lected,  that  marriage  agreements  entered  into  for  the 
settlement  of  the  property  of  the  parties,  are  not  original, 
but  in  the  nature  of  accessary  contracts.  "  The  principal 
contract  is  the  marriage  itself,  which  male  in&nts  at  four- 
teen, and  female  in&nts  at  twelve,  are  deemed  of  ciapacity 
to  enter  into  with  the  consent  of  their  parents  or  guardians. 
As  soon,  therefore^  as  the  marriage  is  had,  the  principal 
contract  is  executed,  and  cannot  be  rescinded  even  at  law; 
so  that  k  is  then  considered  on  the  same  footing  as  con- 
tracts binding  on  jthe  ground  of  necessity ;  the  estate  and 
capacity  of  the  parties  are  immediately  altered;  the  chil- 
dren bom  of  the  mai-riage  are  equally  purchasers  under 
both  father  and  mother,  so  that  were  the  parties  per- 
mitted to  rescind  such  contracts,  the  interest  of  third 
persons  («.  e.  the  issue)  would  be  affected  by  it.  Then,  as 
the  law  has  entrusted  the  parents  and  guardians  of  infants 
with  the  direction  of  the  principal  contract,  (i.  e.  the  mar- 
riage of  their  children  or  wards),  and  considers  the  children 
when  acting  under  that  sanction,  as  bound  by  their  assent, 
it  seems  perfectly  consistent  with  the  principles  of  equity, 
that  they  should  be  bound,  acting  under  the  same  sanction, 
by  their  assent  to  the  accessary  contract  respecting  their  i 

property"*" ..  And,  indeed,  if  such  agreements  were  not 
to  be  binding  upon  the  infant,  this  privilege  of  not  being 
generally  bound  to  the  execution  of  contracts,  benignly 
provided  by  the  law  for  his  advantage,  would  in  all  cases^ 
where  the  property  of  a  female  infant  consisted  in  money, 
operate  the  other  way ;  for  the  primary  contract  of  mar- 
riage being  binding,  it  must  necessarily  be  fpllowed  by  its 
legal  consequences,  one  of  which  would  evidently  be  to 

^  See  Cases  cited  i  Pow.  Contr.  44. 
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CONTRACTS,  give  the  husband  the  absolute  disposal  of  the  wife's  pro- 
^  perty  immediately  upon  t;he  marriage". 

If,  therefore,  according  to  Hardwicke,  a  female  infant, 
'  on  a  marriage  with  the  consent  of  her  guardians,  covenant, 
in  consideration  of  an  adequate  settlement,  to  convey  her 
inheritance  to  her  husband,  she  will  be  bound  by  her  con- 
tract in  equity,  although  not  at  law  ^.  Thurlow,  Chancellor, 
however,  in  Durnford  v.  Lane^,  reflised  decreeing  a  spe- 
cific performance  of  the  marriage  articles  in  such  a  case, 
declaring  his  dissent  from  the  doctrine  laid  down  by  Lord 
Hardwicke,  and  that  she  ought  not  to  be  bound,  unless 
upon  the  husband^s  death  she  accepted  of  the  provision 
made  by  the  settlement :  and  he  adhered  to  the  same  opi- 
nion in  a  subsequent  case  ^. 
'         And  whether  the  estates  of  the  infant  be  in  possession, 
or  be  choses  in  fiction,  or  depend  upon  a  contingency,  they 
'    virill  be  equally  bound  '• 

A  woman  infant  inay  also,  by  an  agreement  entered  into 
on  her  marriage,  waive  her  right  of  dower  and  thirds,  inci- 
dent by  law,  to  the  act  of  marriage*. 
Esceptions  to         But  these  positioHs  respecting  the  bbligatioti  of  infants 
marriage'art?-    ^0  perform  coutracts  entered  into  by  them  in  contemplation 
cies  bj  infaut'i.  ^f  marriage*  must  not  be  admitted  without  some  distinc- 
tions ;  for,  if  by  reason  of  any  collusion,  the  provision  made 
for  the  wife,  be  inadequate  to  her  settled  fortune,  and  any 
part  of  it  consist  of  chases  in  action,  or  other  personal  in- 
terests not  reduced  into  possession  during  the  marriage, 
courts  of  equity  wiU  not  permit  her  assent  to  the  agree- 

*  Haroey  v.  Ashley,  3  Atk.  '  Thecbald  v.   Dujffay,  g 

617*  Mod.  101 ;  1  P.  Wms.  574 ; 

"*  Casmell  v.  Buckle^  2  P.  Price"?.  Seus,  Barnard.  117; 

Wms.  243;  Harvey  y.  Ash-^  Blots  y.  nereford,  2  Vem. 

ley,  3  Atk.  617.  501  j  1  Fonb.  Eq.  73,  n.  (y). 

f  I  Brb,  Rip.  lot).  •  See  Drury  v.  Drury,  5 

^  ClouiAr.  Clough,/\.Bto.  Bro.  Par.  Cases,  570 ;  Viz- 

510  ;  ana  see  3  Wooddes.  ardy.Longdak,  1  Vem.  55; 

453j  ^' ;    (And  see  3  Atk.  Jordan  v.  Savage,  2  Eq.  Ca. 

613,  1  Bro.  Ill,  as  to  hei  Abr.  101. 
personalty.) 
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ment  to  deprive  her  of  the  legal  interest  she  may  have  in  coifTRACTS* 

them  by  surTiving  her  hu8band^    And  so  too,  it  should  ^' 

seem,  that  the  preceding  observation  upon  this  head,  must 

be  confined  to  the  personal  property  of  the  infant  4  as  it 

appears  to  be  doubtful  h<m  far  a  female  infant  will  be 

bound  by  agreements  entered  into  during  her  minority 

respecting  her  real  estate".    It  appears  at  least  to  be 

amongst  other  things  essential  to  the  binding  her^  real 

estate,  that  the  settlement  be  made  before  marriage' ;  that 

the  uses  of  it  be  fair  and  reasonable^ ;  and  that  there  be 

issue  of  the  marriage*. 

And  vrith  respect  to  male  infants,  the  rule  is  still  more 
prescribed/  For  it  has  neter  been  determined,  that  a  male 
infant  can,  except  in  the  case  of  a  poWer*/  do  any  act  to 
hiiid  Liis  real  estate ;  yet,  where  a  male  infant  married  an 
adult,  who,  by  settlement  upon  the  marriage,  covenanted 
that  her  estate  should  be  settled  to  certain  uses,  he  was 
held  bound  by  her  covenant \  For,  per  Thurlow,  Chan- 
cellor, if  a  woman,  before  marriage,  conveys  her  property, 
and  agrees  to  ^ttle  her  general  expectations,  when  they 
fell  in,  without  any  fraud,  upon  the  intended  husband^  such 
agre^mi^t  mudt  be  executed,  and  the  husband,  when  of 
age^  must  atiswer  her  contract:  and  he  intimated,  that 
aldidttgh  the  covenant  of  the  husband  was  not  in  itself 
binding  upon  her,  yet  it  served  to  show  his  concurrence, 
and  to  Itike  away  aiiy  iMt)utation  of  fraud  upon  him. 

« 

•  See    WilliatM   v.    WiU  "  Jjucy  v.  Moor^  3  Bro. 

Hams,  1  Bro.  Cha.  Ca.  153  ;  P.  C.  514 ;  Seamer  v.  Bing- 

andcases  cited  1  Pow.  Contr.  ham,  3  Atk.  56. 

47.  f  WHKams   v.    Williams, 


Durnfordy. Lane, iBro.  1  Bro.  CJha.  Ca.  153. 

Cha.  Ca.  Il6j  CarutAersY.  *  Harvey.  Ashla/,^Aik. 

CarutKm,  4  Bio.  Ch.CaseM,  61 7. 

50i ;    Catinell  v.  Buckle,  2  *  Hbtiingshead  y.HoHings- 

^.  Wins.  S43,  and  the  cases  head,  cited  2  P.  Wms.  72, 

coDected  there,  n.  (3) ;  and  78,  229 ;  1  Str.  604. 

in  1  Fon'b.  Eq . 67,  n.  (v) ;  and  ^  Stocombe  v.   Glubb,   2 

1  Pow.  Cohtr.  48 ;   Co.  Lit.  Bro.  Rep:  CKa.  545. 
52,  a.  h.  («). 


&c 
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CONTRACTS^       We  have  observed,  that  the  law  of  England,  whilst  it 

__  protects  the  imbecility  of  infants,  still  keeps  in  view  that 

respect  which  is  due  to  the  fitir  claims  and  interests  of 

others,  and  will  not  allow  that  which,  in  the  emphatical 

language  of  Lord  Mansfield,  was  intended  as  a  shield,  and 

not  as  a  sword,  to  be  turned  into  an  offensive  weapon  of 

fraud  and  injustice ;  therefore,  an  in&nt,  conusant  of  a 

.fiuud,  shall  be  as  much  bound  as  an  adult  ^.    This  rule, 

however,  npust,  it  should  seem,  be  confined  to  such  acts  as 

'  were  only  voidable ;  for  it  has  been  held,  that  a  warrant  of 

attorney;  given  by  an  infant,  being  absolutely  void,  the 

court  could  not  confirm  it ;  though  the  infant  appeared  to 

have  given  it,  knowing  that  it  was  not  valid,  and  for  the 

purpose  of  collusion  \ 

And  by  7  Anne,  c.  ig,  infants,  trustees,  or  mortgageesyare 
not  only  enabled  to  convey  the  estates  held  in  trust  or  mort- 
gage, but  are  compellable  to  do  so  by  the  Court  of  Chan- 
chery  or  Exchequer ;  such  conveyance  being  as  operative, 
in  all  respects  as  'if  the  infants  were  of  full  age ;  which 
power  has  been  construed  to  authorize  them  to  convey  by- 
common  recovery*':  and  if  the  infant  trustee  be  also  a 
feme-covert/ the  court  may  direct  her  to  convey  by  fine  ' ; 
but  the  infant  must  be  an  express  and  purely  a  trustee,  and 
the  trust  in  writing,  and  not  a  merely  constructive  trust*. 
And  the  infant  being  compellable  under  those  acts  to  con- 
vey, he  may  convey  voluntarily  and  the  conveyance  will  be 
operative  notwithstanding  his  infancy  \  it  being  a  general 
rule  in  equity,  for  the  prevention  of  delay  and  expense^ 

«  Evroy  v.  Nicholas,  a  Eq.  559 ;  Ex  parte  Smiih,  AmbL 

Ca.  Abn  489 ;  Savage  v.  Jbs-  Rep.  624. 

ter,  9  Mod,  38 ;    JVaUs  v.  ^  Ex  parte  Ma^re,  3  Atk. 

Cresswellf  M.  1  G.  1 ;  9  Vin.  479 ;  Com.  Rep.  61  fi. 

AhT.^15;  Beckett y.CwtU^,  «  Ex  parte  Veman,  a  P. 

1  Bro.  Rep.  Cha.  353.  Wms.  549 ;  Goduyn  v.  X*«- 

*  Sanderson  y.Marr,  1  H.  ter,  3P.Wms.3B7;  Hawkins 
Black.  75 ;  and  see  Jevon  v.  v.  Obeen^  2  Yes.  559. 
Bush,  1  Yem.  34s.  ^  See  Zouch   v.  Parsom^ 

*  Ex  parte  Johnson,  3  Atk.  3  Burr.  1 794,  sed  quare. 
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that  whatever  a  person  may  be  compelled  to  do  by  suit,  he  (X)NTRACl5p 
may  do  without  suit..    And  by  29  Geo,  2,  c.  31,  infants  ^ 

may  surrender  leases  in  the  Court  of  Chancery,  in  order 
to^  renew  the  same.  An  infant  may  also  present  to  a 
vacant  benefice,  of  \vhich  he  is  patron^;  because  a  pre- 
sentation is  not  a  thing  of  profit,  of  which'a  guardian  can 
make  any  benefit*'  (1). 

These  seyeral  instances  of  iniants  being  allowed  to  act, 
clearly  fall  within  the  rule  laid  down  by  Lord  Mansfield, 
in  the*  case  of  Zauch  v.  Parsons,  that  the  acts  of  an  infant, 
which  db  not  touch  his  interest,  but  take  effect  from  an 
authority  which  he  is  trusted  to  es;acute,  are  binding.  It 
remains,  however,  to  observe,  that,  in  the  case  of  HoUingsr 
heady,  Hollingshend^f  ienwat  in  tail,  empowered  to  make  a 
jointure,  so  as  such  jointure  did  not  exceed  a  moiety  of  the 
estate,  was  held  to  have  executed  the  power  by  a  covenant, 
during  his  infancy,  with'  his  wife's  relations,  that  he  would, 
within  six  months  after  he  came  of  age^  settle  so  much  of 
the  land  as  should  amount  to  100/.  per  annum,  uponl^is 
then  intended  wife  for  life.  This  covenant  clearly  affected 
his  interest,  yet  it  was  held  binding,  perhaps,^  from  the  .^ 
nature  of  the  power,  which,  being  to  settle  lands  in  join- 
ture, implied  the  right  of  executing  it  during  infancy ;  for, 
as  he  might  contract  marriage  during  infancy,  to  which 
dower  was  incidental,  if  he  had  not  been  allowed  to  execute  ^ 

*  Co.  Lit.  89,  a.  172,  a.  *  Cited  in  2  P.  Wms.  229, 

^' Hewrk  v.  Greenbank^  3    andinStra.  604. 
Atk.  710. 


(1 )  But  Mr.  Hargrave,  in  his  edition  of  Coke  upon  Lit- 
tleton, note  1,  p.  89,*^.  very  properly  observes,  that  though 
the  decision  of  Lord  King,  m  the  case  of  Arthington  v. 
Coverley,  2  Eq.  Ca.  Ab.  518,  "  may  remove  all  doubts 
about  the  legal  right  of  an  infant  of  the  most  tender  age  to 
present,  still  it  remains  to  be  seen,  whether  the  want  of 
discretion  would  induce  a  court  of  equity  to  control  the 
exercise,  where  a  presentation  is  obtained  from  an  infant, 
without  the  concurrence  of  the  guardian.'' 

VOL.   IV.  c 


}g  '  ELEMENTS    0¥  [bOOK  III.    P.AKT  T. 

CONTRACTS,   the  power,  by  makmg  the  jointure  m  lieu  of  dower  pre- 

'  vious  to  the  marriage,  the  power  afterwards  might  have 

been  a  mere  nullity". 

Also,  where  an  estate,  given  to  an  infant  upon  a  con- 
dition ;  such  acts  as  an  infant  can  perform,  must  be  done 
by  him;  and  infancy^  in  such  a  case,  is  no  excuse ''. 

But  Lord  Coke^  takes  a  distinction  between  conditions 
in  fact,  which  are  expressed,  as  to  pay  money,  or  to  do  or 
not  to  do  some  particular  act,  and  conditions  in  law,  which 
are  implied ;  and  these  are  distinguishable  into  conditions 
by  the  common  law,  and  by  statute :  conditions  by  the 
common  law,  he  observes,  are  of  two  sorts,  one  founded 
on  skill  and  confidence,  the  other  net;  and  conditions  by 
statute  are  also  of  two  qualities,  sdL  when  the  statute  for 
execution  of  the  condition  in  law  gi^es  recovery,  and 
when  the  statute  gives  an  entry  and  no  recovery.      As  to 
the  condition  in  law,  founded  on  skill  and  confidence,  as  a 
stewardship  in  fee,  if  the  condition  be  broken,  the  infant 
is  barred  for  ever ;  not  so  where  the  condition  in  law  is 
not  founded  on  skill  and  confidence,  as  where  the  infant 
or  feme  covert  be  lessee  for  life,  and  makes  a  feoffment  i^ 
fee,  and  the  lessor  enters  for  the  forfeiture;  yet  it  shall 
not  bar  the  infant  or  feme  covert,  after  the  death  of  her 
husband.    But  if  an  infant  or  feme  covert  commit  waste, 
it  shall  bind  the  infant  and  feme  covert,  for  the  statute 
gives  the  action  to  recover  the  land;  but  if  the  condition 
be  by  force  of  a  statute,  which  gives  an  entry,  but  no 
action,  as  in  case  of  an  alienation  in  mortmain,  the  infiuit 
or  feme  covert  is  not  barred  by  the  entry  for  the  condition 
broken  P. 

Infants  are  also  forbidden  by  positive  law^,  to  enter 

"  Fonb.  Ea.  8t,  n.  (c).  333>343;  Scotiy.  Haughion, 

^   Whittingkam'%  case,   8  2  Vem.  560. 

Rep.  44,  b;    3  Bulst  59;  "*  SRep.  44. 

Williams  v.  Fry,  2  Lev.  21 ;  ^  See  also  Co.  Lit.  333,  b. 

iVentr.  159;  1Cha.Ca.138;  *i  17  Geo.  3,  c.  a6;   and 

Falkland  v.  Bertie,  2  Vem.  see  subsequent  act. 
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intQ  any  contract  foi:  the  purchase  of  an  annuity ;  and  con-   COMTIUCTS, 
sequently  Jltiy  assurance  executed  by  him,  as  evidence  or  ^' 

in  confirmation  or  execution  of  such  contract,  would  be 
nugatory. 

A  feme  covert,  though  of  full  age,  is  also  incapable  of  p»»*»*^*y  ^^ 
binding  herself  or  husband  by  any  agreement  in  pais,  not 
only  because  she  is,  in  contemplation  of  law,  under  the 
dominioh  and  coercion  of  her  husband,  and  consequently 
has  no  moral  capacity  to  assent  to  any  contract  respecting 
ei&er  his  property  or  her  own^,  but  because,  as  the  law 
has  vested  the  property  of  the  wife  in  her  husband,  she 
^ould,  if  aDowed  to  biiid  herself,  be  liable  to  engagements 
widiout  «ny  meatis  of  answering  them,  and  if  allowed  to 
bmd  he^  husband,  she  might,  by  the  abuse  of  such  power, 
invoke  Ms  fibnily  iii  ruin  ^  Hence  it  is  a  general  rule,  that 
dl  de^d  e±etiiteA  by  a  matried  woman  (except  only  the 
Qtteen  consort)  far  the  purpose  of  conveying  her  estate,  are 
absolutely  void,  ahd  not  Voidable  only. 

What  htfft  b^en  tefore  observed,  therefore,  m  respect  of 
naroney  borrowed  by  infants  for  necessaries,  even  though 
actually  applied  fot  such  pnrpose,  is  equally  true  at  law,  in 
respect  of  femes  bovei^;  and  th^  same  distinction  also  pre- 
Tails'  in  equity  itith  respect  to  cases  where  the  money 
b6tro\<^ed  wa^,  and  whete  it  was  not,  so  applied  ^ 

But  in  Cases  where  no  injury  can  arise  to  the  husband.  What  acts  of 
the  acts  of  the  wife  wiU  be  good ;  therefore  a  wife  msty,  good, 
unthont  h6r  husband,  execute  a  naked  authority,  whethet 
given  before  or  after  marriage  ".    So,  though  an  interest,  as 
weD  as'  an  authority,  pass  to  the  wife,  yet  if  the  authority 

'  1  Pow.  Contr.  69  >  Silk,  cases  cited  i  Pow.  Contr. 
Z9j ;  Harris  r.  Lee,  f  P.  69>  and  i  Fonb.  Eq.  90,  n. 
Wms.  483.  (A). 

•  See  I  Fonb.  Eq.  84,  n.  «  Godolphin  v,  GodolphSn, 
(*).  1  Ves.  21 ;  Peacock  v.  Monk, 

*  Prec.  Cha.  502 ;  Harris  alb.  191;  Co.  Lit.  112,  a, 
y.Lee,  1  P.  Wms.  483;  and  n.  (6). 

0    2 
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CONTRACTS,  be  collateral  to,  and  do  not  flow  from  the  interest,  it  may 
^'  be  executed    by  the   wifa^  alone,  the  interest  and  the 

authority  being  in  such  case  as  distinct  as  if  they  were 
vested  in  different  persons  \    And  as  a  feme  covert  may, 
without  her  husband,  convey  lands,  in  mere  execution  of  a 
power  or  authority,  so  may  she,  with  equal  effect,  in  per- 
formance of  a  condition;  as,  where  land  is  vested  in  her  on 
condition  to  convey  to  others  I.    And  these  acts  she  may 
do,  upon  the  ground  already  stated,  that  her  husband  can- 
not be  prejudiced  by  such  acts,  and  prejudice  might  arise 
to  others,  if  his  concurrence  should  be  essentials    It  seems 
doubtful,  however,  whether  she  can  convey  lands^  which 
she  holds  as  trustee,  without  her  husband  joining  in  the 
conveyance  *.    For  *'  trusts  being  properly  the  subjects  of 
consideration  for  courts  of  equity  only,  and  though,  in 
them,  the  legal  estate  is  made  subservient  to  the  trust,  yet 
courts  of  ikw  take  notice  of  the  trusts  for  very  few  pur- 
poses; nor  will  it  be  easy  to  find  an  authority  for  depart- 
ing from  any  nile  about  the  effect  of  legal  conveyances, 
merely  in  respect  of  their  being  a.performance  of  trusts  */' 
Another  reason  for  this  distinction  may  be  drawn  from  the 
consideration,  that  if  a  married  woman  were  allowed  to  con- 
vey a  trust  estate,  without  her  husband's  concurrence,  she 
might  convey  it  before  the  several  objects  of  the  trust  were 
satisfied,  for  which  he  might  jointly  with  her  be  respon- 
sible to  the  cestui  que  trust :  a  reason,  which  does  not  apply 
to '  the  mere  execution  of  a  power,  or  performance  of  a 
condition^.    And  as  this  latter  reason  extends  to  the  case 
of  a  feme  covert  named  executrix,  it  has  been  said,  that 
she  cannot,  without  the  assent  of  her  husband,  take  upon 

*    Gibbons    v.    Mqulton,  '    Daniel  v.    Ubky,    Sir 

Finch  Rep.  346  ;   and  see  Wm.  Jones,  138. 

Goodill ,v.  Bingham^  1  Bos.  •  Co.  Lit.  ii2,  e^n.  (6.) 

&  Bui.  192.  *  I  Fonb.Eq.  90,  n.  (A). 

y  SirWm.  Jones,  137, 138. 


CH.  I.  §  rj  CONVEYANCING.  2t 

herself  the  execution  of  the  wHl  S  But  as  to  this,  it  is  CONTRACTS, 
observable,  that,  in  the  spiritual  court,  she  certainly  might  .  .  „ — 
prove  the  will,  and  do  all  other  acts  respecting  it,  without 
the  concurrence  of  her  husband ;  and  there  is  no  instance 
of  a  prohibition  being  in  such  case  granted,  to  restrain  the 
proceedings  of  the  spiritual  court  **.  She  cannot,  ho  wever, 
it  seems,  release  her  testator's  debts,  even  though  the 
husband  do  assent  to  her  apting  as  executrix;  for,  **  if  the 
wifels  gift  or  release  should  stand  good,  her  act  might  ex- 
ceedingly endanger  the  husband,  and  make  his  goods  liable 
to  the  creditors,  if  the  testator^s  est&te  be  wasted  by  the 
gifts  or  releases  of  the  wife  *." 

There  is  also,  with  respect  to  femes  covert,  a  further 
distinction  inequity,  by  which  a  wife  is  allowed,  in  certain 
cases,  to  have  property  separate  from  and  independent  of 
her  husband,  in  respect  of  which,  contracts  entered  into 
by  her  will  be  equally  binding  as  if  she  were  sole^(i). 
And  her  acquiescence  in  a  court  of  equity,  on  a  bill  filed 
for  that  purpose,  to  any  disposition  of  such  property,  will 
operate  as  an  appointment  of  it  ^. 

So  the  general  engagement  of  a  wife  will,  inequity,  ope- 
rate upon  her  separate  personal  property,  and  apply  to  the 

^  Wentworth's  Office  of  and  see  ace.  Russell's  case, 

Executor,  20a,  cites  2  H.  7,  5  Co.  27. 

15.  'Gr^pjyv.  Car^iVes.517. 

•*  Fonb.  Eq.  90,  n.  (h).  «  Allen  Y.Papworih,  1  Ves. 

•  Wentw,  Executor,  206 ;  163. 

■   ■'  '       ■       '  f  '  ■  — — —  ■■  ■      .    -.       ■  -  — 

(1)  And  in  these  cases  it  does  not  seem  to  be  necessary 
that  her  trustees  should  be  parties  to  the  contract,  unless 
their  assent  be  expressly  required  by  the  settlement,  the 
mere  appointment  of  trustees  not  being  a  sufBcient  ground 
from  whence  to  infer  that  such  was  the  intention  of  the 

Earties,  as  there  must  have  been  trustees  in  order  to  secure 
er  the  separate  property.  Still,  however,  it  seems  pru- 
dent to  obtain  their  concurrence,  if  it  can  be  had,  as  tneir 
approbation  will  induce  a<20urt  of  equity  to  view  the  trans- 
action, if  contrary  to  the  intent  of  the  settlement,  with  a 
more  favourable  eye.     1  Pow.  Contr,  60. 

c  3 
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CONTRiVCTS,  rents  and  profits  of  her  real  estate-;  and  her  trustees  will 
^^  be  obliged  to  apply  both,  when  they  arise,  to  the  satisfac- 

Hon  of  such  general  engagement  **.  And  an  agreen&ent 
entered  into  by  a  feme  covert  with  her  husband,  in  respect 
to  such  separate  property,  or  a  conveyance  to  him,  has 
been  held  to  be  yalid  K  Though  in  later  cases  this  doctrine 
has  been  questioned  ^. 

And  a  covenant  in  articles  entered  into  before  marri^e, 
that  she  shall  have  the  disposition  of  it  such  real  and  per- 
sonal property  as  may  accrue  to  her  during  her  coverture^ 
will  enable  her  to  dispose  of  it  without  fine,  whether  the 
estate  be  equitable  or  legal  K  This,  however,  was  doubted 
by  Hardwicke,  Chancellor,  who  seems  to  have  thought, 
that  the  power  of  a  feme  covert  over  her  separate  estate, 
must  be  confined  to  such  part  of  it  as  was  personal,  for 
that  of  her  real  estate  she  could  make  no  disposition  during 
her  coverture,  unless  by  fine,  or  unless  she  had  befoie 
marriage  reserved  such  power  to  herself,  by  way  of  trusty  or 
of  a  power  over  an  use".  In  Wright  v.  Cadogah%  how- 
ever, an  heir  at  law,  on  appeal  to  the  House  of  Lor4^ 
was  adjudged  to  execute  a  conveyance  to  the  party  in 
whose  favour  such  agreement  was  made  ^  (i). 

And  in  the  case  of  Compton  v.  Collinson  ',  the  power  of 
a  feme  covert  over  her  separate  property .  seems  to  have 

^  Peacock  v.  jMcwA:,  2  Ves.  Ves.  jun.  498 ;   and  Whisi- 

193 ;  Hortmw.  Tarvill,  a  P.  '^  ▼•  N^wmath  4 1*>- 1«9- 

Wms.    144;     Standford  r.  ^  Wright  v.  Lord  Cadogan, 

Marshalt,  2  Atk.  68 ;  Hulme  6  Brow.  P.  Ca.  156. 

V.  Tenant  and  Wife,  1  Brow.  "  Peacock  y.  Monk,  2  Ves. 

Cha.  Ca.i6.  ^O^- 

*  Freeman  Y.  Mason,  2  Eq.  "  6Brow.  P.  Ca.  1 56. 

.      Ca.  Abr.26,  pi.  26;   Bunb.  «'  "^  ^-  ^P^'  *«T«™ 

205 ;  2  Brow.  P.  Ca.  378.         ''^B:  ^H  5  ^  l^  **J^ 
k  o       Tur-j  n    1  ^*  Dawdtw,  Amb.  566. 

^  See  Mdnes  v.  I^u^k,  2        p  iH.rfac.Rep.  3^. 


(1)  And  a  feme  covert,  like  an  infant,  may  by  assent 
after  coverture  determined,  make  prior  agreements  valid 
which  w»uld  otherwise  be  voidable.  See  2  Vem.  225  ; 
Cowp.  101 ;  DougL  53. 
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been  carried  to  a  still  greater  extent  than  had  (hitherto  CONTRACTS^ 

been  allowed,  for  in  that  case,  a  wife  living  apart  from  her  * 

hnsband,  was  permitted  to  surrender  a  copyhold  estate^ 
settled  to  her  separate  use,  without  the  concurrence  of  her 
husband,  he  having,  upon  the  separation,  covenanted  to 
join  in  all  necessary  conveyances  to  such  uses  as  she  should 
appoint. 

There  are  also  some  cases,  where  a  feme  covert  may 
even  at  law  be  bound  by  her  separate  contracts ;  as,  where 
the  husband  has  abjured  the  realm ^,  or  been  banished'^ 
or  be  married  to  an  alien  enemy',  or  be  attainted  of 
felony ' ;  but  the  reason  of  this  is,  that  he  is  in  these  cases 
considered  as  chiliter  mortuus  (or  dead  to  the  community), 
and  therefore  deemed  to  be  a  feme,  and  no  longer  under  the 
control  of  her  husband ;  or  be  the  wife  of  a  citizen  of  Lou- 
don ** :  and  according  to  some^,  she  is  bound  by  her  separate 
contract,  after  divorce  a  mensa  et  thorp ;  but  in  RoIIe  ^,  it  is 
expressly  said,  that  though  husband  and  wife  be  divorced 
a  mensa  et  thoro,  the  husband  may  release  a  legacy  left  to 
his  wife,  such  divorce,  even  for  adultery,  not  dissolving 
the  marriage  '. 

It  was  also  for  some  time  considered  as  a  doctrine  fully 
esthbfished  by  some  modeni  cases  %  that  a  feme  covert, 
living  apart  from  her  husband,  on  a  separate  maintenance 
allowed  her  by  her  husband,  was  bound  by  her  own  con- 
tracts, and  that  the  husband  was  dischai^ed;  but  this 
doctrine  has  since  been  solemnly  denied  to  be  law^. 

*  1  Roll.  Rep.  408 ;  Co.  Cro.  Eliz.  908.  Also  1  Pow. 
lit  13«,  b.  Contr.  75,  8ic.;  i  Fonb.Eq. 

'  2  Vem.   104;   Co.  Lit.    103,  n.  (r);  Co.  Lit.  303,  n. 

*  1  Salk.  116 ;  1  Lord  •  See  Mngstead  v.  Lanes-^ 
Raym.  147.  borough,    and     BarweU   v. 

*  Newsom  v.  Bawyer,  3*?.  Brooks,  cited  1  Dumf.  8c 
Wms.  37;  Co.  Lit.  42,  b.  East,  6.     Also    Corbett  v. 

■  10  Mod.  6.  Poe/mVz,  reported  Ibid. 

*  Moor,666;  andgMod-s.  *  See  Marshall  v.  Rutton, 
^1  Abr.  343,  pi.  8.  8  Term  Rep.  545;  and  see 
•And  see  ace.  d  lb.  301,  1  Pow.  Contr.  80;    1  Fonb. 

pi.  12 ;  and  Stephensy.  Potty,    Eq.  106,  n.  (0). 

c  4 


&c. 
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CONTHACTS,       An  agreement  entered  into  by  a  feme  covert,  jointly 

with  her  husband,  will,  however,  it  seems,  if  for  the  benefit 
of  her  estate,  be  binding  upon  her,  notwithstanding  her 
coverture  ^- 

So,  though  there  must,  generally  speaking,  be  two  per- 
sons  at  least  reciprocally  assenting,  in  order  to  constitute 
an  effective  agreement,  and  husband  and  wife  are  cbnsi* 
dered  at  law  as  but  one  person,  and  therefore  under  a 
moral  incapacity  of  entering  into  any  valid  agreement  with 
each  other ;  yet  such  agreement  will  in  equity  be  valid, 
and  though  made  without  consideration,  will  be  bindings 
not  only  against  the  husband  hiniself,  and  his  representa- 
tives, but  all  others,  except  creditors,  unless  he  parts  with 
the  whole  of  his  estate  to  her  **  (i)*  And  the  savings  of 
the  wife  arising  out  of  any  separate  maintenance  she  may 
have  imder  such  agreement,  will  be  at  her  separate  dis- 
posaly  and  if  parted  with  to  the  husband,  by  way  of  loan^ 
she  will  be  considered  as  a  creditor  to  that  amount*  s^ainst 
him  and  his  representatives  ®  (2). 

^  Rothwellv,  1/Viddringtan,  Chancey,  cited    1  Cha.  Ca. 

iVem.  456.  118;  1  Ves.  539;  Beard  y. 

**  Beard  v.  Beard,  3  Atk.  Nathall,  1  Vem.  427  ;  Cecil 

72.  V.  Juxton,  1  Atk.  478 ;  Offleif 

«  See  Stanning  v.   Style,  v.  Qffley,  Prec.  Cha.  26. 
3P.  Wms.  335;  GJorges  v. 


(1)  See  Pawlett  v.  Delaval,  2  Ves.  666;  Stanning  t» 
Style,  3  P.  Wms.  334 ;  Calmady  v.  Calmady,  cited  3  P. 
^^8;  339 ;  Attorney  General  v.  Whorewood,  1  Ves.  538  ; 
$ed  vide  Milnes  v.  Buck,  2  Ves.  jun.  498.  But  i^  this  case 
Loughborough,  Chan,  is  reported  to  have  expressed  a 
doubt,  whether  a  feme  covert  ought  to  be  consioered  as  a 
feme  sole,  quoad  her  husband,  wim  respect  to  her  separate 
property  arising  from  an  agreem$nt  between  them,  to  the 
extent  to  which  it  had  in  some  cases  been  carried. 

(2)  But  it  is  to  be  observed,  that  if  the  wife  dp  not  de- 
mand the  produce  of  the  estate  assigned  to  ^er  by  her 
husband,  but  he  continues  wholly  to  support  her  as  if  no 
separate  property  had  been  settled  upon  ner,  the  courts 
will  not  suffer*  an  account  of  §uch  separate  property  to  be 

carried 
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Other  persons  who  are  disabled  to  convey,  are,  persons  CONTRACTS, 
attainted  of  treason,  felony,  or  praemunire ;  upon  which  ^ 

their  estates  immediately  vest  in  the  crown  or  the  lord,  by 
way  of  forfeiture  or  escheat,  as  a  punishment  for  the  breach 
of  their  allegiance;  but  these  incapacities  have  been  already 
noticed. 

Lastly,  tenant  in  tail  will  be  bound  by  an  agreement 
respecting  his  intailed  estate '. 

Haring  in  the  preceding  pages  considered,  with  as  much  Who  maj  bind 
succinctness  as  the  subject  appeared  to  admit'of,  who  are,  Sbw!'^**  "^ 
and  who  are  not,  by  reason  of  their  mental  capacity, 
allowed  to  bind  themselves  by  agreement,  I  shall  proceed 
to  consider  who,  by  reason  of  the  quantity  or  duration  of 
interest  which  subsists  in  them,  are  capable  of  binding 
others,  as  well  as  themselves,  by  such  stipulation. 

In  all  cases  where  the  party  has  an  absolute  interest  in 
the  thing  concerning  which  the  agreement  is  made,  it  wiU 
be  binding  not  only  upon  himself,  but  also  upon  all  other 
persons  subsequently  deriving  title  from  or  through  him, 
unless  it  was  confined  personaUy  to  the  party  himself  <• 
And  also  will  it  bind  those  who  hold  the  land,  &c.  in  trust 
for  him.  Hence  the  agreement  of  the  cestui  que  trust  of 
an  estate,  wiU  conclude  his  trustees,  although  no  parties 
to  it  \ 

Where  a  bill  was  filed«for  a  specific  performiince  of  an 

agreement  for  a  sale  of  a  copyhold  (and  that  to  the  exclu- 

« 

'  Ross  V.  Ross,  I  Cha.  Ca.        ^  Combury  v.  Middleton,  . 
171.  1  Cha.  Ca.  173,  208. 

«  Cro.  Eliz.  653^  Dy.  14, 
pi.  69. 


carried  back  beyond  the  end  of  the  current  year,  to  be 
computed  from  Uie  last  day  appointed  for  the  payment  of 
it.  bee  Powell  v.  Hankey,  2  P.  Wms.  82,  ana  tne  cases 
there  cited.  But  otherwise,  if  the  agreement  be  kept  alive 
by  her  regularly  demanding  an  account,  &c.  Warwick  v. 
Edwarfk,  i  Eq.  Ca.  Abr.  140,  pi.  7 ;  Ridout  v.  Leuns, 
1  Atk.  269. 
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CONTRACTS^  Bioa  of  tbe  widow's  firee-b^nch)  by  a&ther  to  his  son  for 
__..^_^__  Talils^le  consideratioii,  paid  as  to  the  greatest  part,  the 

father  dyiiig  before  an  actual  surrender.  Lord  Hardwicke 
was  of  opinioDjf  that,  by  aadiogy  t^  the  determinations  at 
htw  in  similar  eases>  where  the  husband  had  actually  parted 
with  the  estate,  in  which  cases  the  widow  lost  her  free- 
bench,  upon  the  ground  that  the  fieebench  estate  of  the 
wife  was  but  a  branch  out  of  the  estate  of  the  husband, 
tbe  wife  should,  m  eiquity,  where  there  was  an  s^eement, 
be  bound  thereby ;  for  it  was,  in  equity,  a  parting  with  the 
whole  estate:  then  that  court,  considering  the  thing  as 
done  from  die  time  at  which  it  ought  to  be  done,  consi- 
dered the  vendor  as  a  trustee  for  the  vendee,  and  that 
those  who  came  in  his  place  ought  to  perform  his  agree- 
ment. And  his  Lordship  decreed  a  specific  execution 
against  the  widow  ^;  and  he  expressed  his  disapprobation 
of  a  prior  case  j,  wher«  a  contrary  decision  was  made. 

Also,  a  corpomtion'  being  considered  as  one  body,  will 
be  bound  by  the  s^eement  of  its  head.  But  this  oMi- 
gation  will  be^upon  the  memh&cs  in  their  corporate,  and 
not  in  their  individual'  capacities^.  And  though  the  cor- 
poration be  dissolved,  or  ohaaged>  yet  shall  it  be  bound 
to  perform  its  covenants  ^  And  churchwardens,  being  a 
corporation,  and  morally  competent  to  assent  to  a  reason- 
able agreement,  benefidal  to  the  parish,  may  therefore 
bindy.as  well  the  parishioners  and  their  successors,  as  the 
succeeding  churchwardens  °'« 
A^d'the  agreement  of  the  ancestor  wiU'bind  the  heir, 

*  HintoH  V.  Hinton,  2  Ves.  396-    The  authority  oT  this 

,631, 638 ;  and  see  Renmng"  case,  however,  appears  to  be 

ton  V.  Cole,  Noy,  29 ;  Benson  doubtful.  And  see  Edwards 

ri  Stoi^  Salkr^  1.85;  Fl'eem.  v.  Brown,  1  Lev;  2^7. 

gi6-  *  OWen;73';  2  Arid.  107; 

j.  Mu^rove  vi  Dashwood,  "  S^e  martin^  v.  J^Uihn, 

2Vem.45,6a*  2  P.  WVdb. -266 ;  2  Eq,  Ca. 

^  1  Vent.  357;  sedvide,  as  Abn  ^3,  pi.  2*,* 
to- the  latter '  pdint,  2Vem.' 


k^ 
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wbether  it  be  ia  respect  of  freehold  landb  *"  ^  or  copyhoUs  %  eom^Acrs 
or  borough  Engliab ' ;  where  the  youngest  son,  as  cus- 
tomary heir^  will  be  bound  by  hia  ancestor's  agreemMtts. 
And  though  the  ancestor  be  only  tenant  for  hfe,  yet  if  the 
agreement  were  evidently  advantageous  to  the  heir,  at  the 
time  i^  was  concluded,  it  will  bind  him^. 

A  mother  may,  also,  acting  as  administcatirix  to  her 
husband,  bind  her  children '. 

And  it  is  now  holden,  that  the  covenants  or  agreements 
of  a  woman  before  maniage,  wiU  bind  an  after-taken  husr 
band  *  (i).  '^  For  a  man  who  marries  without  treaty  must 
be  content  to  take  his  wife  as  he  finds  her  ^J* 

"  Baden  v.  Pembroke,   a  '  Neighter  v.  Sturman,  i 

Vem.  213..  Vem.  210. 

"  Greenwood  v.  Hare,   1  •  Baskervillev.Baskertnlley 

Cha.  Rep.  144.  2  Vem*  448. 

p  Per  Hardw,  Prec.  Ch.  '  Sirathmore  v.  Bowes,  2 

640.  Brow.  Cha.  Rep.  345 ;  and 

^  Chetwynd  v.  'Fleetwood,  see  10  Med.  160,  243. 
4  Ibo.  Par.  Ca.  435. 


(1)  Where  a  widow  woman,  previously  to  a  second  mar- 
riage, assigns  over  her  estate  to  trustees,  for  the  children 
by  Tier  fii«t  husband,  there  appears  to  l^e  no  reason  to 
contest  the  validity,  c^snch  settlemaiti  HvaL  Vi  Maiiheim, 
1  Vem.  408 ;  Kins  v.  Cotton,  2  P.  Wms.  358,  674 ;  New- 
stead  V.  Searle,  1  Atk«  265 ;  Doe  v.  Routledge,  Cowp.  705; 
Ex  parte  Marsh,!  Atk.  158.  But  where  such  settlement 
has  been  made  for  the  benefit  of  herself  alone,  without  the 
husband's  privity,  it  was  formerly  held  to.  be^  void,,  as 
against  the  husband,. as  l^ein^  in  aerogation  of  the. rights 
of  marriage ;  Howard  v.  Hooker,  2  Cha,  Rep.  42 ;  Carlton 
V.  Dormett,  2Vem..i7;  Draper's  cose,  2.Freem.  29;  Qiib, 
Lex  Preetor.  267 ;  Poulson  v.  Wellington,  2  P.  Wms#  535. 
The  above  cited  case,  however,  of  Strathnwre  v.  Bowes, 
appears-  to-have-yey-mueh^shakeft-  those-authorities^  a»  it 
has*  a  direct  and  immediate  tendency  to  establish  the  doc- 
tme  that  a  woman  ma^,  previously  to  and  in  contempla- 
tion of  her  marriagei  so  convey  her  property  to  trustees 
te  her- own  use,  ae- to-be  entii^ly  beyond  ihe-reach  of  her 
intended  husband. 
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CONTRACTS,       But  as  it  IS  a  maxim  of  law.  that  the  real  estate  of  the 
_^,,^^__^^^^^^^  wife  shall  not  be  bound  without  a  fine  or  recovery " ;  no 

agreement  of  the  husband  alone  will  bind  the  wife  ^,  unless 
the  wife^  upon  a  private  examination,  assent  to  such 
agreement  (I );  or  unless  she  reserve  to  herself,  before 
marriage,  a  power  of  disposing  of  her  real  estate  without 
fine,  which  she  may  do  either  by  conveying  it  in  trust,  or 
by  reserving  a  power  over  an  use  \  And,  indeed,  some 
doubt  may  reasonably  be  entertained  whether  the  consent 
of  the  wife,  upon  private  examination  alone,  will  be  suffi- 
cient to  induce  the  court  to  decree  a  performance  of  an 
agreement  of  the  husband  to  convey  the  wife's  real  estate ; 
for  though  it  is  so  stated  in  a  book  of  some  authority^; 
and  though  the  courts  of  equity  will  take  such  consent  of 
a  feme  covert,  where  her  assent  is  required  to  the  invest- 
ment of  money,  in  the  purchase  of  land,  of  which  she  will 
be  tenant  in  tail  *,  yet  there  does  not  appear  to  be  any 
^  case  in  which  a  feme  covert  has  been  permitted  in  equity 

to  convey  an  estate  of  freehold,  (unless  a  trust  estate),  by 
aiiy  other  means  than  those  required  by  law  \  And  if  a 
feme  covert  agree  to  sell  her  inheritance^  upon  condition 
that  she  is  to  have  part  of  the  money,  and  it  is  accordingly' 
vested  in  the  hands  of  trustees,  no  after-agreement  of  her's 
will  make  it  liable  to  the  husband's  contracts  \ 

■  2  Co:  74,  78;  10  Ibid.        y  Treat.  Eq.  34. 
'43.  *' Oldham  v.   Hughes,   2 

^  Btyan  v.  WoUey,  4  Vin.     Atk.  453. 

Abr.  67> jpl-  19-  *  And    see    Portingion*^ 

*  See  Co.  fit.  326,  b.  n.;  case,  10  Co.  42,  b. 

Wright  V.  Cadogan,  6  Bro.  ^  Rutland  v.  MoUineaux, 

Par.  Ca.  156 ;  iJoe  v.  Staple,  2  Vem.  64. 
2  Term  Rep.  695. 


(1)  And  therefore  a  bill  for  this  purpose  must  be  filed 
against  both  husband  and  wife,  or  she  will  be  intended  to 
C9nvey  by  the  compulsion  of  her  hu8t>and.    Treal*  Eq.  34^ 
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Tenants  in  tail,  of  a  legal  estate,  cannot  by  mere  agree-  CONTRACTS, 
ment  or  covenant  to  convey,  even  though  for  a  valuable  _,...«1,,,^ 
consideration^  bind  the  issue  in  tail,  or  the  remainder-men, 
for  the  issue  iu  tail  do  not  claim  from  the  tenant  in  tail 
but  from  the  creator  of  the  estate,  performam  dom,  and  a 
court  of  equity,  though  the  issue  are  in  the  power  of  the 
tenant  in  tail,  so  as  to  be  barred  by  a  particular  assurance, 
inll  not,  unless  that  assurance  be  had,  deprive  them  of  the 
tide  they  derive  from  the  original  author  of  the  limitation  ^. 
Unless,  indeed,  (as  in  the  case  of  an  exchange  of  lands) 
the  issue  enter  upon  the  land,  and  accept  the  agreement, 
in  which  case  he  shall  be  bound  by  it ;  because  by  entering 
upon  the  recompence  which  his  ancestor  received  for  the 
estate-tail,  he  makes  himself  a  party  to  the  original  agree- 
ment, and  is  therefore  bound  in  conscience  to  perform  it''. 
So  neither  will  the  issue  be  bound  by  the  covenant  of  tenant 
in  tail  for  further  assurance*.  Nor  by  articles  to  convey 
for  payment  of  debts^  Nor  by  a  covenant  to  levy  a  fine, 
though  there  have  been  a  decree  for  that  purpose  *. 

These  positions  must,  however,  be  confined  to  tenants 
in  tail  of  the  legal  estate,  for  tenants  in  tail  of  a  trust,  or 
other  equitable  interest,  may  in  some  cases  bar  the  intail 
by  less  solemn  modes  of  assurance,  because  those  species 
of  intails  being  creatures  of  the  courts  of  equity,  (not  being 
within  the  statute  de  donis\  are  governed  by  the  rules  of 
those  courts,  and  made  subservient  to  the  exigency,  of  cir- 
cumstances.   Thus  a  trust  estate  has  been  held  to .  be 

'  1  Lev.  238 ;  2 Vent. 350;  ^  Herbert  v.  Freame,7.  Eq. 
Hob.  203 ;  B/)ss  v.  Bx>ss,  1     Ca.  Abr.  26,  pi.  34. 

?"•  £^  '^''  ^T^'^U'        '  Weak  V.  XotiHT,  1  Eq. 
Ccventru,     10   Mod.    469;      -      .,       ^-      .  j  •     r* 

Powell V.  Powell,  Prec.  Cha.  C^.  Abr.  266,  cited  m  Fox  v. 

278 ;  Sangen  v.  Wilms,  cited  Xrane,  2  Vem.  306 ;  though 

Colb.  Rep.  Eq.  164.  Hill  v.  Carr,  as  reported  in 

*  Ross  V.  Koss,  1  Cha.  Ca.  ^  cha,  Ca.  294,  seems  con- 

^7^'  *        ,  trarv/ 

•  Jenkins  v.  Jenkins,  i  Lev.  ^ ' 

237- 
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CONTRACTS,  baiTcd  by  a  feoffinent^  at  a  bargain  and  sale)**.  Lord  Cow- 

pe?,  howeter,  doubted  whether  A  deed  only,  (or  a  bargain 
and  sale),  executed  by  cestui  que  trust  in  tail,  would  bar 
the  remainder-man,  or  even  the  issue,  "  in  regard  a  deed 
may  be  made  at  a  tavern,  or  by  8ur][>ri8e,  but  a  recovery 
is  a  solemn  and  deliberate  act^  And  Lord  Hardwicke 
is  reported  to  have  said  \  not  only  '*  that  it  never  had 
been  determined  that  a  lease  and  release  would  bar  ail 
equitable  estate-tail,  but  that  he  hoped  it  never  would.^' 
Hence,  it  has  now  become  the  common  practice  to  suffer 
a  recovery  of  trust  estates,  as  well  as  of  legal  ones ;  par* 
ticukrly  as  this  may  be  done  without  the  concurrence  of 
the  trustees^ ;  but  legal  estates^tail  in  copyhold  "*,  as  well 
as  equitable  ■,  may  be  barred  by  a  surrender  alone,  unless 
there  be  a  special  custom  to  the  contrary,  copyhotds  not 
being  witMn  Ae  statute  de  dords.  And  the  Lord  Keepef , 
in  Otway  v.  Hudson  %  thought,  &at  a  devise  by  will^  wM 
sufficient  to  bar  a  trust  entail  of  copyh<rfds ;  aiM  a  siB^Iar 
decree  was  made  in  Woohiot^y.  Woabumgh  '. 

And,  as  tenant  in  tail  is  restrained  from  aliening  the 
estate  without  fine  or  i^cov^ry,  so  19  he  restrained  front 
charging  it,  or  disposing,  by  contntct  or  agreement,  of  thi^ 
lasting  improvements  after  his  death.  Therefore,  if  tenant 
in  tail  articte  fbr  sale  of  tixe  trecis  growing  on  the  inherit^ 
ance,  the  vendee  must  sever  Aem  during  the  life  of  tencmt 
in  tail ;  for  if  he  die  before  they  are  cut  down,  his  issue 
shall  have  them  as  part  of  the  inheritance,  and  the  vendee 

^  North    V.   Champemon,  v.  Thornton,   i  Brow.  Cha. 

t  Cha.  Ca.  64 ;  Carpenter  v.  Rep.  73. 

Carpenter;  I  Vem.  440 ;  Be-  ^  1  Ves.  260. 

f3erleyy,Beverley,2vem.iii'j  ^Bamaby  v.   Griffin,    3 

Baker  v.  Bailey,  lb.  225.  Ves.  iun.  276. 

*  Lesait  V.  SeweUy   1  P.  "^  Otwayy,Hudson,7,\^xn. 

Wms.  87 ;  and  see  Weale  v.  583. 

Lower,  cited  2  Vem.  306 ;  "  Radford  v.    Wilson,    3 

Kirkman  v.  Smith,  1  Ves.  Atk.  815. 

260;  Amb.  518;  Bamaly  "  2  Vem.  583. 

V.  Griffin,  3  Ves.  276;  Samn  »  Prec.  Cha.  228. 
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ahallQot  bepeimittedy  after  the  death  of  tenant  in  tail,  to  CONTRACTS, 
fell  a  single  tree,  though  it  be  half  cut  down :  for,  as  the  ' 

traant  in  tail  has  power  over  the  inheritance  but  during 
kis  own  life,  he  cannot  delegate  that  power  to  another  but 
during  the  same  time ;  and,  consequently,  whatever  re- 
mains part  of  the  inheritance  at  the  death  of  tenant  in  tail, 
at  which  time  his  power  over  it  ceases,  must  necessarily 
go  to  the  heir  to  whom  the  inheritance  belongs  ^. 

But  if  tenant  in  tail,  having  a  power  to  make  leases  for 
three  lives,  covenant  to  make  such  a  lease,  and  die  before 
execution,  it  is  said,  that  a  court  of  equity  •  will  carry  this 
into  execution  against  the  issue '. 

The  executors  of  every  person  are  implied  in  himself, 
and  bound  without  naming*. 

An  attorney,  having  due  authority,  may  bind  his  client, 
by  an  agreement,  and  will  not  himself  be  liable  in  case  of 
non-performance  ^  But  if  he  act  without  sufficient  au- 
thority, or  abuse  the  confidence  placed  in  him,  he  will 
himself  be  answerable;  as,  where  an  attorney  prevented  a 
debtor  from  applying  to  his  creditors,  to  compound  his 
debts,  saying  that,  **  he  need  not  trouble  himself  to  go  to 
his  clients,  for  they  would  be  governed  by  him,  and  would 
make  no  agreemei;it  without  him,  but  what  agreement  he 
made  they  would  stand  by,''  and  thereupon  agreed,  on 
their  part,  for  a  certain  composition,  in  consideration  of 
which  the  securities  were  to  be  delivered  up ;  on  perform- 
ance by  the  debtor  of  his  part  of  the  agreement  and  refusal 
of  the  creditors  to  abide  by  the  contract  of  their  attorney, 
he  was  decreed  to  indemnify  the  debtor,  according  to  the 
terms  of  the  agreement". 

But  a  general  authority  to  a  steward  to  make  contracts 
with  the  tenants,  will  not  bind  the  lord,  unless  'his  ex- 

*»  Bro.  Contract,  26 ;    11  Wms.  277 ;  S.  C.  2  Eq,  Ca. 

Rep.  50;  Poph.  194.  Abr.  31,  pi.  40.     Et,  vid. 

'  See  10  Mod.  ^69.  6  Bro.  Par.  Ca.  547. 

•  Per  Chancel,  m  Hyde  v.  ""  Parrot  v.  Wells  ef  al. 
Skinner,  a  P.  Wms.  197.  2  Vem.  127. 

*  Johnson  v.  Ogilby,  3  P. 
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CONTRA.CTS,   press  consent  and  approbation  of  the  agreement  be  given, 

and  part  of  the  bargain  be  actually  executed  '. 

And  if  a  joint-tenant  enter  into  an  agreement  to  alien, 
and  neglect  so  to«d0;  and^  die,  a  court  of  equity  will  not 
compel  the  survivor  to  perform  the  agreement^;  unless 
the  articles  are  such  as  amount  to  a  severance  of  the  join- 
ture in  equity*, 

11.  With  or  to  whom  a  Contract  or  Convey- 
ance  MAY   BE   ENTERED   INTO,   OR   MADE. 

Although  infants,  8lc.  cannot  enter  into  agreements 
'  binding  upon  themselves,  except  in  the  cases  above  re- 
cited ;  yet  covenants  may  be  entered  into  with  them,  and 
will  be  binding  tq)on  the  other  patty ;  for  the  disability 
imposed  by  the  law  upon  infants,  &c.  is  intended  solely  for 
their  own  protection  and  benefit,  and  not  to  liberate  from 
their  engagements  those  with  whom  he  may  have  con- 
tracted«  Though  it  has  been  said  that  contracts  must  be 
mutual,  and  both  parties  be  bound,  or  neither  J  yet  for  the 
reasons  before  given,  this  rule  does  not  extend  to  con- 
tracts entered  into  with  infants  by  persons  of  full  age.  For 
an  adult  knows  with  whom  he  contracts,  and  shall  not  be 
relieved  against  his  own  folly  ;  nor  shall  that  be  turned  to 
the  infant's  prejudice  which  was  designed  as  a  protection 
and  security  to  him  against  his  disadvantageous  con- 
tracts^. And  he  may  s^ee  to  it  or  not  upon  his  coming 
of  age,  at  pleasifre^.  And  it  is  the  same  of  a  feme  covert : 
a  conveyance  to  whom  (except  immediately  from  her  hus- 
band, which  is  legally  impossible,  on  account  of  their  both 
being  in  law  deemed  but  one  person^  will  be  good^  unless 
avoided  by  her  husband,  subject  tQ  her  power  to  avoid  it 

'  Per  Lord  Chan4  5  Vin.  ham  v.  Atkins,   1  Keb.  46 ; 

Abr.  522,  pi.  35.  Forrester's  case.    Ibid.  41; 

^  See  2  Vern.  63.  Holt  v.   Ciar,    Stra.  937  ; 

"  Per  Lord  Hardw.  2  Ves.  9  Vin.  Abr.  393,  pi.  4. 

634 ;  et  vid.  1  Inst,  isg,  b.  ^  Co.  Lit.  2,  b. 

•  See  Smith  v.  Bowin,  1  ^  Ibid.  3,  a. 
Mod.  25;  1  Vent.  51;  Fame- 
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upon  the  death  of  her  'husbaQd  if  she  sunrife  him,  or  her  GONTftACTS, 
heir  if  she  do  not  ^ ;  and  the  like  of  an  idiot,  8tc.  ^' 

We  shall  now  proceed  to  consider, 

HI.   What  may  be  the  Subject   o^  a  Conthact 

OR  Agreement. 

Generally  speaking,  any  kind  of  right  or  interest,  What  ma^  be 
Whether  of  a  real,  a  personal,  or  a  mixed  nature,  may  be  InVgw^mwiu 
made  the  subject  of  an  agreement,  so  that  it  be  within  the 
power  and  dontrol  of  the  party  contracting  at  the  time  he 
enters  into  the  agreement;  for  it  is  a  known  rule  of  law, 
that  a  man  cannot  convey  or  charge,  at  least  not  by  con- 
tract executed,  any  thing  in  which  he  has  not  an  interest, 
either  aQtually  or  potentially  at  the  time  of  the  grant  or  con- 
veyance, "  because  it  is  necessary,  that  he  who  by  his 
contract  makes  another  possessor  of  any  thing,  should  first 
be  himself  the  proprietor  of  it*."  If,  therefore,  a  person 
sell  a  horse,  (and  it  would  be  the  same  of  real  property)  \ 

to  another,  upon  condition  that  he  pay  for  it  at  Christmas ; 
the  vendor  cannot,  before  Christmas,  sell  it  to  a  thir4 
person ;  and  even  though  the  first  vendee  should  fail  in 
payment,  and  the  vendor  re-seize  the  horse  ailer  Christ- 
mas, the  sale  will  be  void  at  the  time  of  the  second  con- 
tract, for  the  vendor  had  neither  possession  nor  property  in  ' 
the  horse,  but  Only  a  condition,  which  will  not  enable  him 
to  contract  £or  the  property  and  possession^. 

Nor  will  the  law  allow  a  man  to  grant  or  incumber  that 
to  which  he  has  only  an  inchoate  title,  or  interest  to  be 
perfected  in  future :  thus,,  if  a  writ  of  annuity  be  granted 
by  a  prebend,  after  collation,  admission,  and  institution, 
but  before  installation  or  induction;  such  a  grant,  though 
confirmed  by  the  ordinary  and  the  patron,  would  be 
void,  because  he  has  but  jus  ad  rem,  and  a  future  interesti 

*  Co.  lit.  3,  a.  132;    Co,  Lit  41,  b;  Bac. 

•  1  Pow.  Contr,  15a.  Max.  78. 
'  Plow.  432 ;  and  see  Hob. 

VOL.  IV.  B 
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GOKTRACT^v  and  not  jus  in  re,  until  induction,  which  givcB  him  pos- 

, ^^  session  <• 

We  musty  however,  distinguish  the  last-mentioned  case, 
from  those  cases  in  which,  although  it  be  uncertain  whether 
the  thing  granted  will  ev^r  exist,  and  it  consequently 
cannot  be  actually  in  the  grantor  or  certain,  yet  it  is  in  him 
potentially,  as  being  a  thing  accessory  to  something  which 
he  actually  has  in  him ;  for  such  potential  property  may 
be  the  subject  of  a  contract  executed :  thus,  a  lord  of  a 
manor  may  part  with  the  profit  oJT  his  courts  for  a  time  to 
come ;  and  so,  a  parson  may  grant  all  the  tithe  that  he 
sliall  have  in  such  a  year,  although,  perhaps,  he  may  have 
none ;  for  the  right  to  the  manor  .or  the  advowson  is  in 
liim,  and  out  of  the^  it  is  that  they  arise.   So  a  tenant  for 
life  may  sell  the  profits  of  his  lands  for  three  or  four  years 
to  come,  and  yet  the  profits  are  not  then  ine«$6\     So, 
where  a  lessor  covenanted  that  it  should  be  lawful  for  the 
lessee,  his  executors  and  ai>isigns,  to  carry  away,  to  his 
own  use,  such  com  as  should  be  growing  upon  the  ground 
at  the  end  of  the  term,  the  lessee  was  held  entitied  to  the 
com  so  growing ;  for  though  the  lessor  had  not  the  com 
actually  in  him,  nor  certain,  yet  he  had  it  potentially ;  for 
the  land  was  the  mother  and  root  of  all  the  fruits,  and, 
therefore,  he  that  had  that,  might  grant  all  fruits  that 
might  arise  upon  it  afterwards,  and  the  property  would 
pass  as  soon  as  the  fruits  were  extant  ^ 

And  so,  where  the  contract  is  executory  only,  operating 
as  a  declaration  precedent,  ahd  to  the  perfection  of  which 
some  new  act  or  conveyance  is  necessary,  it  may  be  valid, 
although  the  subject  of  it  be  not  yet  in  esse,  nor  any  in- 
terest vested  in  the  party ;  as  if  a  man  covenant  with 
another  to  purchase  land  before  such  a  day,  and  levy  a 
fine  of  it,  and  that  the  fine  shall  enure  to  the  uqcs  ex- 
pressed in  the  deed ;  this  will  bind  the  land,  although  it 

«  Dyer,  2«i,  pi.  iS.  K  Grantham  v.   Hatvley, 

^  22  Hen.  6,  43.  Hob.  132. 
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be  purchased  afterwards ;  because  there  is  a  new  act  ±o  be  CONTRACi  3» 
done,  viz,  the  fine^.    So,  if  I  grant  unto  J.  5.  authority  to  ^' 

demise  for  years  the  land  of  which  I  am  now  or  shall  here*- 
after  be  seised,  and  afterwards  purchase  lands,  the  demise 
of  J.  S.  will  be  good,  because  the  demise  of  my  attorney 
is  a  new  act,  and  all  one  with  a  demise  by  myself' :  but  if 
th^e  were  no  new  act  to  be  done,  then  it  would  be  other-  i 
wise :  as  if  a  man  were  to  covenant  with  his  son,  in  consi- 
deration of  natural  love,  to  stand  seised  to  his  use  of  the 
lands  which  he  should  afterwards  purchase,  the  use  would 
be  void,  because  there  is  no  new  act,  nor  transmutation  of 
possession  following,  to  perfect  this  inception;  for  the  use 
must  be  limited  by  the  feoffor,  and  not  by  the  feoffee,  for 
the  feoffee  had  no  interest  at  the  time  of  the  covenant*". 
Soy  if  A.  mortgage  land  by  bargain  and  sale,  and  afterwards 
covenant  with  J.  S.  in  consideration  of  money  which  he  re- 
ceives from  him,  that,  Bfter  he  has  entered  for  the  conditio^ 
broken,  he  will  stand  seised  to  the  use  of  /.  S,  and  A.  enter, 
and  the  deed  be  enrolled,  yet  nothing  passes.;  because  the 
enrolment  is  no  new  act,  btit.a  perfective  ceremony  of  the 
first  deed  of  bargain  and  sale  :  and  the  law  is  more  strong 
in  this  case,  because  of  the  immediate  relation  that  the  en- 
rolment has  to  the  lime  of  the  bargain  and  sale,  at  w;hich 
time  the  bai^inor  had  nothing  but  a  naked  condition  •°. 
And  for  the  same  reason,  if  there  be  two  joint-tenap^, 
and  one  of  them  bargain  and  sell  the  whole  land,  and  be- 
fore the  enrolment,  his  companion  die,  nothing  passes  gf 
the  moiety  accrued  by  survivorship  ^. 

Another  observation  apposite  to  this  part  of  our  subject 
is,  that  the  right  of  disposing,  being  a  right  commensurate 
with,  and  correTative  to  property,  cannot  be  extended  be- 
yond the  ability  of  the  party  contracting  to  dispose ; 
because  it  is  vain  and  impertinent,  to  contract  about  matters 

^  Bac.  Max.  79.  a  Roll.  Abr.  790 ;    Jones  v. 

*  Ibid.  80 •  /  Morleify  Holt,  321. 

■  Ibid.  79;    Yeherton  v.  ^  Sac.  Max.  80. 

Ydverfim,  Qto.   Eliz.  401;  •Ibid. 
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CONTRACtS,   whicb  are  unattainable :  whence  it  follows^  that  no  right 
^'  can  be  created,  nor  obligation  be  incurred,  by  a  contract 

to  perform  any  thing  ivhich  is  naturally  impossible.  And, 
therefore,  as  has  been  observed  in  a  preceding  title,  were 
one  man  absurd  enough  to  covenant  with  another  to  build 
him  a  large  house  in  a  day ;  or  touch  the  sky  with  his 
hand,  or  such  like  impossibilities ;.  these  contracts  would 
be  void ;  and  the  party,  underta^g  to  accomplish  them, 
would  be  subject  to  no  action,  even  for  damages^  accruing 
by  reason  of  non-perforQiance  ^.  For  it  cannot  be  supposed 
that  what  is  absolutely  impossible  can  have  been  seriously 
the  subject 'of  deliberation  between  the  parties,  for  no  man 
in  his  senses  would  deliberate  about  what  is  absolutely 
x)ut  of  his  power*!. 

But  a  distinction  is  to  be  taken  between  things  physi- 
xsally  impossible,   (the  impracticability  of  accomplishing 
which,  must  be  evident  to  all  the  parties .  at  the  time  of 
^contracting)  and  things  not  physically  impossible,  but  of 
i^hich  the  impossibility  of  accomplishing  arises  from  cir- 
cumstances pecidiar  to  the  party  contracting ;  for  in  the 
latter  cases,  although  the  main  contract  will  necessarily  be 
inoperative  on  account  of  the  inability  of  the  party  to  per<r 
form  it;  as  if  a  man  contract  to  sell  an  estate,  the  title 
to  whicKis  in  another  person,  or  the  like ;  yet  that  will  not 
discharge  the  person  contracting,  from  being  answerable 
in  damages  to  the  other  party,  for  any  loss  which  He  may 
sustain  by  the  imposition ;  for  although  when  a  persoii 
covenants  through  remissness,  or  negligence,  to  undertake 
-an  impossibility,  the  main  imdertaking  must  be  void,  so 
far  as  goes  to  his  capacity  of  performing,  yet,  upon  default 
in  die  stipulator,  the  law  will  oblige  him  to  answer  in  da- 
mages any  detriment  the  other  may  have  sustained  by  the 
non-performance,  as  a  compensation  for  the  loss  of  the 

'  Bro.  tit.  Paits,  37 ;  and    40  E.  3,  6  a;   and  set  Co. 
8eeFitzh.Oblig,i3;Pufiend.     Lit.  206,  a.  n.  (1). 
lib.3,  8. 2;  andlbid.note  1 ;        ^  Tr.  £q.  8vo.  ail. 
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thing  contracted  for,  as  there  is  jM'esunied  to  be  a  tacit  CONTRACTS),, 
condition  reserved  in  the  mind  of  every  contracting  party,  ^ 

that  the  thing /Stipulated  be  practicable  to  the  party  stipu* 
lating'.  And  therefore,  per  curiam,  in  Tliornbcrough  y. 
Whitacre*,  if  a  man  will,  for  a  valuable  consideration,  un- 
dertake a  thing  impossible  with  respect  to  his  ability,  that 
will  not  make  the  contract  void ;  for  though  the  contract 
be  a  foolish  one^  yet  it  will  hold  in  law,  and  the  party 
ought  to  p8(y  something  for  his  folly ;  for  a  man  may  bind 
himself  to  do  any  thing  which  is  not  physically  impossible ; 
and  it  will  be  at  his  peril  if  he  do  not  perform  it^ ;  the 
legal  distinction  between  a  near  and  a  remote  possibility, 
not  being  regarded  in  executory  contracts ".    And,  there-  « 

fore,  if  4-  covenant  with  B,  that  in  ectse  he  die  without 
issue,  he  will  give  his  lands  in  D.  to  his  brother;  a  court 
of  e€[uity  will  carry  this  agreement  into  execution,  upon 
the  contingency  happening,  although  a  limitation  in  a 
deed  **  after  dying  without  issue"  would  be  void.  So  a 
covenant  to  settle  lands,  of  which  a  man  has  only  a  possi- 
bility of  descent,  will  be  carried  into  execution  in  equity : 
for  a  decree  of  that  court  does  not  attach  upon  the  interest 
in  the  land  stipulated  .about;  but  the  court  enforces  the 
performance  of  the  agreement  specifically,  by  its  process 
against  the  person,  to  compel  him  to  execute  it^. 

The  subject  of  every  contract  must,  moreover,  be  a  thing 
morally  and  legally^  as  well  as  naturally  possible  to  be  per- 
formed ;  for  it  is  not  enough,  that  an  agreemqpt  be  made 
with  the  consent  of  the  parties,  but  to  make  it  obligatory, 
the  subject  of  it  must  be  sucji  as  men  have  a  lawful  right  of 
stipulating  about(i);  for  it  would  be  absurd  that  an  obliga- 

m 

^SeeCamwally.  Williams,  *  iRol.Abr.  419;  Chom^ 

cited  1  Pow.  Cbntr.  117.  ley's  case,  2  Co.  51. 

■  2  Lord  Raymond,  1464;  "  Tr.  Eq.  8vo.  21. 

6  Mod.  305.                  ^  ^1  Pow.  Contr.  164. 


(1)  Puff.  b.  3,  c.  7,  s.  6.    Pacta  qua  contra  leges  constitu 
iionesque  vel  contra  bonos  mores  nullam  vim  habere  indubiiaii 
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GONtRACf S/   fion  that  derives  its  sanction  from  the  law  should  put  us 

L>..^.  under  the  necessity  of  doing  something  which  the  law 

pf'ohibits' :  and  it  may  be  also  fairly  presumed,  that  where 
the  object  of  an  agreement  is  contrary  to  moral  rectittid^^ 
the  contracting  party  must  have  been  taken  by  surprise, 
and  could  not  have  given  his  full  and  iree  assent  to  it;  be- 
sides that  the  law,  by  forbidding  such  an  agreement  to  be 
made,  deprives  the  contractor  of  the  ability  to  perform  it, 
•  and  consequently  prevents  the  other  party  frobi  acquiring 
toy  right  to  compel  its  performance, 
nicgal  subject        Hence  it  will  be  proper  to  inquire  what  matters  are  for*  ' 

bidden  by  law  to  be  the  subject  of  a  contract. 
«  Things  forbidden  by  law  to  be  the  subject  of  stipulation, 

are,  ist.  Such  as  enjoin  the  commission  of  what  is  either 
malum  in  se,  or  malum  prohibitum :  sdly.  Such  as  enjoin 
the  omission  of  that  which  the  interests  of  society  require 
should  be  performed :  and,  sdly,  Such  as  promote  or  en<^ 
courage  such  acts,  or  omissions^.    But  these  have  been 
already  considered  under  the  head  of  conditions  void  on 
those  grounds,  with  Respect  to  which  and  contracts,  the 
law  is,  I  apprehend,  precisely  the  same*.  It  has  been  there 
shown,  we  may  recollect,  that  under  the  head  of  contracts 
Void  as  enjoining  or  encouraging  the  commission  or  omis- 
sion of  things  unlawful  in  themselves,  or  mala  in  se,  are 
included  principally,  all  such  things  as  are  forbidden  either 
by  the  laws  of  nature,  or'  the  express  word  of  Grod,  as  to 
commit  murder,,  adultery,  8lc.    And  within  the  second  or 
mala  pro/dbita,  (i.  e.  things  contrary  to  the  laws  of  the  land), 
are  included,  whatever  is  either  repugnant  to  the  welfare  of 

*  Treat.  Eq.  8vo*  223.  *See  vol.  iii.  p.  274 ;  also 

''See Mitchell y. Reynolds,    Treat  Eq.  book  i.  c.  4;  and 
1  P.  Wms.  igi.  Fonblanque's  notes  there. 


juris  est.  Cod»  Lib.  2,  t.  3,  1.  6.  '^  A  rule  evidently  drawn 
from  the  principles  of  universal  justice,  which,  aiming  a£ 
the  prevention  of  wrong,  prohibit  agreements  which  vromld 
lead  to  or  encourage  wrong.''     1  Fonb.  £q.  $224,  d.  (sy. 
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the  State ;  against  any  maxim  of  law ;  or  in  contradiction  OONTRACTS^ 
to  some  positive  statute;  amongst  which  are  agreements 
respecting  unlawful  maintenance* ;  or  encourc^ing  suits 
and  animosities  by  helping  to  bear  the  expense  of  them^; 
agreements  entered  into  with  a  sheriff  for  fees,  provisions^ 
&c.;  marriage  brokerage  contracts,  or  contracts  for  assist- 
ing in  promoting  marriages;  contracts  entered  into  in  con- 
sideration of  illicit  cohabitation;  contracts  entered  into  for 
the  purpose  of  evading  the  law;  contracts  having  any 
fraudulent  objects  in  view ;  contracts  of  an  unfair  nature 
in  respect  of  their  influence  on  third  persons,  although  not 
se  as  between  the  parties  themselves;  (as  agreements  contra 
Jidem  tqbularum  nuptialium,  or  in  derogation  of  the  rights 
of  marriage;  agreements  between  a  debtor  and  some  of- 
his  creditors,  to  the  prejudice  of  the  rest,  and  the  like) ; 
agreements  for  the  sale  of  offices ;  agreements  for  more 
than  legal  interest;  agreements  by  a  bankrupt,  or  other 
person  on  his  behalf  to  pay  money  to  a  creditor  for  signing 
his  certificate ;  contracts  for  insuring  lottery  tickets ;  con-  Motile  agree* 
tracts  self-evidently  useless,  and  tending  to  no  consequence 
when  put  in  execution  ;  contracts  wantonly  tending  to  affect 
the  interest  or  feelings  of  third  persons,  and  others  there 
enumerated^ ;  to  which  may  be  added,  contracts  affected  by 
the  practice  of  puffing,  sis  it  is  called,  at  auctions,  which  in 
Bexwtll  V.  Christie^,  was  considered  as  illegal;  but  the  legis- 
lature having  since  that  case  Enacted  %  that  property  put 
up  to  sale  at  auction  shall,  up6n  the  knocking  down  of  the 
hammer^  subject  the  auctioneer  to  the^  payment  of  certain 
duties,  unless  such  property  cari,  by  the  mode  prescribed 
by  the  apt,  be  shown  to  have  been  bought  in  by  the  owner 
himself,  or  by  some  person  by  him  authorized.    This 

*  Carter,  229 ;  2  Inst.  212.        •  28  Geo.  3,  c.  37,  s.  20; 

*  I  Mac.  Coni.  428.  and  see  Morrice  v.  Twining^ 

*  Vol.  iii.  p.  278.  2  Brow.  Ch,  Ca.  326 ;  At- 

*  Cowp,  395;    and    see  torney  General  v.   Christie^ 
Walker  Y.  Gascoyne,  13  Vin.  1  Fonb.  Eq.  227,  n.  (x).    , 
Abr.  544,  pi.  13.  .  • 
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CONTRACTS »  Statute  ha8>  in  the  opinion  of  *some,  indirectly  given  a 

*  sanction  to  this  practice.    The  courts,  however,  appear  to 

have  considered  this  case  as  not  affected  by  the  statute 

aHuded  to,  and  that  such  a  practice  is  still  illegal,  and  inva^- 

lidates  the  sale^ 

IV.  Of  the  Consideration  necessary  to  support 

AN  Agreement.  . 

oirM*f^IJ^°         A  CONSIDERATION  is  the  material  cause  or  chief  sup- 
raent.  port  of  an  agreement;  it  being  that  in  expectation  of 

which  «ach  party  is  induced  to  give  his  assent  to  what  is 
stipulated.  It  is  not  however  necessary,  in  general,  that  the 
consideration  should  appear,  nor  indeed,  if  the  contract  be- 
in  writing  and  legally  executed,  that  there  should  be  any 
consideration  in  order  to  substantiate  the  transaction ;  for 
a  man  having  the  jus  disponendi  of  his  property,  may  make 
a  voluntary  donation  of  it  to  another,,  if  he  think  proper : 
a  consideration,  therefore,  is  requisite  to  the  validity  of  a 
contract  only  when  it  vests  in  Jieri,  and  requires  the  aid  of 
a  court  of  equity  to  enforce  a  specific  execution  of  it,  which, 
guided  by  the  maxim  of  the  civil  law,  er  nudo  pacto  non 
oritur  actio,  they  will  not  do  unless  it  is  supported  by  some 
adequate  consideration ;  for  in  the  case  of  a  deed  or  agree- 
ment executed,  a  consideration  is  in  no  case  essential  by  the 
common  law,  ''  for  although  a  verbal  contract  is  not  bind- 
ing without  a  consideration,  because  words  often  pass  from 
men  lightiy  and  inconsiderately,  which  may  justify  a  sus- 
picion of  imprudence  or  even  fraud,  yet  when  an  agree- 
ment is  made  by  deed,  which  must  necessarily  be  made 
with  more  thought  and  deliberation,  all  suspicion  of  sur- 
prise or  deceit  is  excluded  *. 

A  consideration  may  be  either  good  or  valuable :  a  good 
consideration,  is  that  which  arises  or  is  imposed  by  some 
naturd  motive  or  moral  obligation,  as  in  the  )ove  a  parent 

•  \ 

^  See  Howard  v.  Castle,  6   ford  v.  Preston,  8  lb.  95.' 
,  Dum,  &  £.  642 ;  and  Blackr       «  Plowd,  308 ;  3  Bur.  1 670. 
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has  for  his  child^  or  his  brother,  sister,  nephew,  niece,  or  COMTRACTS^ 
liis  heir  at  law ;  or  a  devise  by  a  man  to  pay  his  just  debts,  .  " 

or  the  like*^.  A  consideration  may  also  be  either  express  or 
implied :  an  express  consideration  is,  when  the  motive  or 
inducement  of  the  parties  in  the  contract,  is  distinctly  de- 
clared by  the  terms  of  the  agreement ;  a  consideration  is 
impli«d  when  an  act  is  done,  or  forborne  at  the  request  of 
another,  without  any  express  stipulation,  in  which  case 
the  law  presumes  an  adequate  compensation  for  the  act" 
or  forbearance,  to  have  been^the  inducement  of  the  one 
party,  and  the  undertaking. of  the  other  ^  And  a  consi- 
deration  of  some  sort  or  other,  is  so  absolutely  necessary 
to  the  forming  of  a  contract,  that  a  nudum  pactum,  or 
agreement  to  pay,  or  do  any  thing  on  one  side,  without 
any  compensation  on  the  other,  is  actually  void  in  law,  and 
a  man  cannot  be  compelled  to  perform  it  \  And  there* 
fore  (and  also  to  prevent  a  fraudulent  disposition  of  a  man's 
property  away  from  his  creditors,)  it  is  declared  by  the 
legislature,  that  all  deeds,  not  founded  on  a  valuable  consi* 
deration,  shall,  as  against  creditors ',  and  subsequent  pur* 
chasers  "^^  be  deemed  fraudulent  and  void.  ^ 

And  this  position  will  not,  perhaps,  at  law,  admit  of  a 
a  single  exception,  if  confined  to  verbal  (or  rather  oral 
agreements)  but  when  applied  to  agreements  in  writing,  it 
Mems  to  admit  of  some  qualification,  and  not  to  extend 
to  cases  where  the  writing,  from  the  solemnity  of  its  na-  ^ 
tore,  either  imports  a  consideration  in  itself,  or  firom  its 
being  a  negotiable  security,  may  involve  the  interests  of 
third  persons  in  its  efficacy".  Thus,  if  the  contract  be 
evidenced  by  deed,  sealed  and  delivered ;  which  is  founded 
on  there  being  then  more  time  for  deliberation ;  for  when 

^  See  2  Bl.  Com.  297, 444 ;  M  3  Eliz.  c.  5. 

Beard  v.  Nuthatt,   1  Vern.  .  °»  27  lb.. 0.4.  These  sta- 

417 ;  1  Pow.  Contr.  330.  tutes  will  be  further  noticed 

'  1  Fonb.  Eq.  345,  n.  ^  hereafter. 

^  2  Blac.  Com.  445;  see  "  See  1  Pow.  Contr.  331 ; 

Boct.  &  Stud.  b.  2,  c«24;  1  Fonb.  Eq.  b.  1,  c.5.  s.  i*. 
Plowd.  308,  b ;  Pyer,  336,b. 
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CONTRACTS,  a  man  passes  a  thing  by  deed  so  constituted^  there  is  first 

the  determination  of  the  will  to  do  it,  which  is  one  part  of 
dehberation ;  then  the  party  causes  it  to  be  written^  which 
is  another  part  of  deliberation;  and,  lastly,  he  delivers  the 
writing  as  his  deed,  which  is  the  consununation  of  his  re- 
solution. And  by  the  ceremony  of  the  delivery  of  the 
deed  from  him  that  makes  it  to  him  to  whom  it  is  made 
the  former,  in  consideration  of  law,  gives  his  assent  fireely 
and  deliberately  to  part  with  the  thing  contained  in  the 
deed,  and  that  it  should  pass  from  him  to  the  other. 
Therefore,  on  account  of  this  deliberation  in  the  making 
of  deeds,  they  are  in  law  conclusive  upon  the  party  exe- 
cuting them,  and  bind  him,  without  examining  upon  what 
cause  or  consideration  they  were  founded  S  Consequeqtly, 
if  I  by  deed,  bond,  or  covenant,  bind  myself  to  give 
another  20 /.  to  build  his  house  de  novo,  or  the  like,  he 
shall  have  an  action  upon  this  deed,  bond,  or  covenant^ 
and  the  cause  or  consideration  for  it  is  not  material ;  for 
there  is  a  sufficient  consideration  apparent  upon  the  fiu^e  of 
the  contract,  namely,  the  deliberate  will  of  the  party  who 
made  the  deed.  Where,  therefore,  a  contract  or  agrees 
ment  is  by  deed,  the  party  ought,  in  an  action  upon  it, 
to  answer  only  to  the  deed,  and  if  he  confess  it  to  be  his 
deed,  be  shall  be  bound :  ibr  every  deed  importing  in 
itself  a  consideration,  namely,  the  9?ill  c^  him  whp  made 
it,  a  contract  or  agre^nent,  by  deod,  is  n^er  considered 
as^jnedtim  pactum.  In  an  action  of  debt  upon  an  obli* 
gation,  therefore,  the  consideration  upon  which  the  party 
gave  tfafi  boiid  is  not;  at  law,  permitted  to  be  inquired 
into,  because  it  is  sufficient  to  say,  that  it  was  the  oMigor^s 
will  to  matk^  the  deed  f.  And  Mr.  Juitiot  Wilmot,  in  tba 
case  o{  PiUans  v.  Van  Microp%  seems  to  have  been  of 
opinion,  that  the  simple  circumstanct  of  putting  a  con- 
iract  into  writing  would  be  sufficient  to  take  it  out  of  the 
rule  as  to  nude  pacts,  upon  the  ground  that  this  alone 

*  1  Pow.  Contr.  33a.  Rann  v*  Hughes^   7  Dumf. 

'  Plowd..  309.  9c  East,  350,  n. 

'  3  Burr.  1663 ;  and  see 
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would  be  a  guard  against  sturprise,  which  was  the  reason  CONTRACTS^ 

of  the  rale ;  it  having  been  held  by  the  best  authorities,  . 

that,  according  to  the  law  of  nature^  the  want  of  conside-  . 
ration  was  no  radical  defect  in  a  contract^  if  it  were  entered 
into  upon  deliberation  and  reflection ;  for,  in  that  case,  it 
would  be  morally  good,  and  only  require  to  be  prored ; 
and  Lord  Mansfield  inclined  to  the  same  opinion.  But,  if 
we  take  a  view  of  the  doctrines  of  the  civil  law ';  whence 
the  maxim,  **quod  exnudopacto  nan  oritur  actio/*  is  derived', 
there  appears  to  be  reason  to  conclude  this  opinion  must 
have  been  too  hastily  formed. 

The  Roman  law  divided  conventions  or  agreements  into 
two  kinds;  promises  and  contracts^  which  differed  in  this, 
that  a  promise  was  single  and  proceeded  from  the  pro- 
noser  alone,  and  did  not  bind  until  acceptance  by  the 
promisee,  till  when  he  was  at  liberty  to  retract ;  whilst  a 
contract  was  the  mutual  and  reciprocal  promise  of  both 
parties  to  each  other,  and  equally  bound  bMh  parties  the 
moment  it  was  entered  into. 

Contracts  were  again  divided  into  nominate  and  inno- 
minate. Nominate  contracts  were  so  called,  on  account  ^ 
^  their  having  had  particular  forms  of  actions  assigned  to 
them,  from  their  frequency  and  general  intelligibility :  of 
this  description  was  letting,  hiring,  partnership,  commis- 
sion, ice.  to  which  nothing  was  requisite  but  the  consent 
of'  the  party.  Innominate  contracts  were  such  as,  being 
more  rare,  and  not  of  the  same  defined  and  certain  nature, 
the  law  had  not  provided  any  express  or  peculiar  form  of 
action  to  enforce,  but  left  them  open  to  such  suit  as  was 
best  adapted  to  the  occasion,  which  was  called  an  action 
inpr^soribad  terms;  and  seems  to  have  been  analogous  to 
our  detion  on  the  case,  as  distinguished  firom  actions  of 
debt,  detinue,  tftctionefimkB,  or  the  like.  These  innomi* 
nste  contracts  were  all  induded  by  the  civil  law  under  tha 

*  See  1  Pow.  6ontr.  334 ;  •  Cod.  lib.  3,  pi.  10;  lib.  5, 
1  Feaib.  £q.  335,  n.  (a).  tit  14. 1. 
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CONTRACTS,  general  name  of  pacta  *.    Pacts  were  again  divided  into 
.  those  with  a  consideration  or  cause  ;  and  those  without  a 

consideration.  The  former  included  all  innominate  contracts 
where  something  was  to  be  given  or  performed,  or  vice  versA,  ^ 
for  a  consideration  or  cause  assigned :  and  for  thesej  as  we 
have  just  observed,  an  action  was  given  in  prescribed  terms ; 
*  for  if  any  one  by  agreement  effected  any  thing  (whether  it 
consisted  %  doing,  or  delivering ;  or  in  dmitting,  or  with- 
holding something)  hoc  ammo,  that  another  in  his  turn 
should  do  something,  or  deliver  something  to  him,  or  vice 
versd,  the  Roman  law  obUged  him  in  whose  favour  the 
^  thing  executed  was  done  or  deliveifed,  to  perform  his  part 

of  the  contract.  So  that  if  there  were  a  cause  or  consi- 
derationyac/i  vel  traditionis,  a  correspondent  obligation  or 
pact  arose.  But  parts,  which  wanted  a  cause  or  consi- 
deratioir,  produced  no  action  in  the  civil  forum  (unless  in 
cases  of  sale,  which  were  solemnly  ratified  according  to  a 
form  prescribed,  when  they  were  called  '^  stipulations,'' 
from  the  word  stipula,  a  straw,  in  allusion  to  the  circum- 
stance, that  in  such  cases  isi  straw  was  given  to  the  pur- 
chaser in  sign  of  a  real  delivery).  And  such  contract8*or 
pacts,  as  were  innominate  in  respect  of  their  having  no 
particular  form  of  action  assigned  to  them,  and  were  entered 
^  into  without  a  cause  or  consideratit)ii  moving  from  the 
party  to  be  benefited,  were  in  respect  of  these  circum-* 
stances,  called  nuda  pacta,  or  mere  naked  pacts.  It  may 
frirther  also  be  observed,  that  stipulations  were  among 
the  Romans  performed  with  abundance  of  ceremonies,  pre- 
scribed  for  the  purpose  of  distinguishing  tlie  deliberate, 
from  aloose  and  inconsiderate  promise  or  agreement,  ^and 
were  made  by  questions  and  answers ;  as  '^  Quod  inter  no$ 
amvenit,  hoc  te  dare  facere  spondes? — spandeo\  promittis? 
promitto  V'  &c.  So  that  by  the  ancient  Roman  law,  stipu- 
lations differed  from  promises  and  pacts,  inasmuch  as  the 

.   *  3  Blac.  Com.  444.  "  Vide  Authorities  cited 

1  Fonb.  Eq.  336i  notes. 
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fon&er  might  have  been  made  in  simple  and  ordinary  dis*  contracts, 

coorse ;  the  latter  only  in  prescribed  and  solemn  langut^e.  j^ ^^^ 

The  former  might  have  been  made  by  writing,  between  pei^ 
sons  absent ;  the  latter  by  words  only,  and  between  persons 
present.    So,  likewise^  all  voluntary  nominate  contracts 
were  written  either  by  the  parties  themselves,  or  by  one  of 
the  witnesses,  or  by  a  domestic  secretary  of  one  of  the 
)[»rties,  whom  they  called  a  notary,  (but  who  was  no  public 
person  as  among,  us,)  and  the  contract,  when  finished,  was 
carried  to  a  magistrate,  who  gave  it  a  public  authority  by 
receiving  it  inter  acta  under  his  jurisdiction,  giving  each  of 
the  parties  a  copy  thereof  under  his  seal.  So  that  it  seems, 
in  both  instances,  viz.  as  well  in  the  case  of  voluntary  con- 
tracts^ as  that  of  stipulations,  in  order  to  give  effect  to  the 
transaction,  it  was  necessary  that  it  should  be  solemnly 
confirmed  and  ratified  in  the  presence  of  proper  persons, 
according  to  the  rules  prescribed  by  law,  or  it  had  no  va- 
lidiQr*    Now  it  seems  reasonable  to  conjecture,  that,  when 
this  maxim  of  the  Roman  law,  '^  quod  ex  nudo  paeto  nan 
oritur  actio,*'  was  adopted  and  received  into  our  own  sys- 
tem, it  was  accepted  in  its  full  tetent ;  and  hence,  our  law 
not  recognizing  any  ceremonies  analogous  to  a  stipulation, 
(which  seems  to  have  been,  not  the  creation,  but  the  rati- 
fication of  a  promise  or  contract  in  form  before- a  magis- 
trates) considera  verbal  agreements,  unless  sanctioned  or 
induced  by  some '  consideration,  express  QJ  implied,  as 
absolutely  void,  or  nudapacta^.    For  though  Sir  William 
Blackstone  observes  *,  that  the  rule,  '^  quodex  nudopacto  mm 
oritur  actio,"  does  not  hold  in  some  cases,  where  a  promise  is 
authentically  proved  by  written  documents ;  and  instances 
the  cases  oC  a  voluntary  bond  and  of  a  note  of  hand, 
yet  it  is  to  be  observed,  that  the  former  of  these  instances 
turns  upon  the  ground,  that  it  is  an  instrument  under 
seal  and  delivered,  which  binds  the  parties,  and  alters 
their  property,  though  there  be  no  consideration ;  because 
a  man  is  estopped  to  deny  his  own  deed,  or  affirm  any 

I  Plow,  308,  b  5  Dy.  336,  b.       *  3  Blac.  Com.  157. 
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CONTRACIS«   thing  contrary  to  the  manifest  solemnity  of  contracting 
-  by  delivery :  and  the  latter  seems,  so  far  as  it  applies, 

to  be  a  case  of  a  distipct  species,  and  not  .an  exception 
out  of  this  rule.  For  as  long  as  a  note  of  hand  is  confined 
to  the  parties  who  make  it,  the  want  of  consideration  is  a 
clear  bar  to  recoTering  any  thing  upon  it,  upon  the  ground 
that  i,t  is  nudum  pactum.  And  whezi  third  perscms  become 
interested  in  it,  the  reason  why  it  is  not  open  to  the  same- 
objection  is,  that,  alter  it  is  negotiated,  its  operation  is 
governed  by  the  same  law  as  a  bill  of  exchange,  which  is 
the  law  merchant*;  and  that  is  founded  upon  the  law  of 
Batttre|and  nations,  in  which  the  want  of  a  consideration  is 
JQO  essential  defect  in  a  contract,  as  it  is  in  the  civil  law. 

The  simply  putting  a  nude  contract  into  writing,  wiH  not 
therefore,  we  may  conclude,  so  far  alter  its  nature  as  to 
supply,  the  want  of  a  consideration,  and  render  it  valid 
without  that  requisite;  and  hence,  we  find  it  is  the  uni*- 
form  practice  of  the  Court  of  Chancery  to  refuse,  Jinless- 
vnderipartioular  (circsimstaiKoes,  to  aid  a  covenant  Sunder 
4eal,  if  met ely  voluntaary ;  for,  as  on  such  cov,enants,  no^ 
tninal  damages  only  can  be  obtained  at  law ;  equity,  which 
follows  the  law,  will  not  give  a  more  aubstantial  xeliof. 
Jf  then  our  law^  even  in  cases  of  covsnaats  under  seal;, 
jrefiises  lits  substaoilial  aid,  either  at  law  or  in  equity,  to  the 
•paities  claimingmnder  a  voluntary  contraot>^ough|executed 
with  fdlrposaxble -solemnity,  accompanied  with  a  delivery, 
tmd<  under  seal  (which  are  forms  as  solemn  and  notoriouB 
AS  {thos&used.in  astipulation  among  die  Romaa8)'aJ^brffori, 
will  ttTefufle'eaqrassisiance  to  enforce  a  voluntary  contract, 
that  wants  all  of  ^these  ceremonies,  except  only  that  of 
being -written  \  « 

A  cause  or  xonsidemtion  .^o  induce  a  covenant,  may 

• 

•  See  3  &  4  Anne,  c.  g ;  343,  note ;    1  Pow.  Contr. 

'Pearson  v.  Garrett,  4  Mod.  337. 

34^;  Jefftfies  ▼.  Austin,    1  ^  And  see  1  Pow.  Gont. 

S^.  674 ;    Bayl.  Bills  of  334,  sad  1  Fonb.  Eq.  b«  i^ 

Exchange,  69 ;  x  Fonb.  Eq.  ch.  6,  s.  1,  n.  (a). 
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Biise  in  two  ways  * :  first,  by  some  act  to  be  done  by  tiie  CONTlucra« 
one  party,  for  the  benefit  of  the  other  party ;  aod  secondly,      ,. 
by  doing,  or  preventing  something  to  be  done,  to  tha  pre* 
judice  or  loss  of  one  of  the  parties. 

With  respect  to  the  first  of  these  considerations,  it  seems 
that  any  thing,  however  trifling,  to  be  done  by  the  party, 
will  amount  to  a  sufficient  consideration  to  support  the  con- 
tract. As  if  A*  demised  lands  to  B.  rendering  rent,  and  B. 
assigns  the  same  to  X>.  and  then  rent  becomes  due  ;  and 
D.  in  consideration  that  A.  will  show  him  a  deed  by  which 
it  may  appear  that  such  rent  is  due,  promises  to  ^.  to  pay 
it :  if  A,  shows  D.  the  lease,  by  whidi  it  appears  that  such 
rent  is  due^  A.  shall  have  an  action  upon  this  promise 
against  D.  the  showing  the  deed  being  a  sufficient  con- 
sideration ''. 

Secondly,  a  consideration  may  [arise,  by  doing  or  per- 
mitting something  to  be  done  to  the  prejudice  or  loss  of 
one  of  the  parties  ^.  For  it  is  not  absolutely  necessary 
that  the  consideration  for  a  contract  should  import  ^cme 
gain  to  him  that  stipulates;  but  it  is  sufficient  if  th^ 
party,  in  whose  favour  the  contract  is  made,  forgoes  so|ne 
advantage  which  he  otherwise  might  have  had,  or  sufferp 
some  loss  in  consequence  of  placing  his  confidence 
in  another's  undertaking :  thus,  if  a  carpenter  agiee  to 
repair  my  house  before  a  certain  day,  and  he  does  not 
do  it,  by  which  my  house  falls,  I  may  have  an  action 
on  the  contract  ^  So,  the  delivering  up  securities  by 
which  the  party  deprives  himself  of  the  evidence  they 
affi^rded  of  his  debt,  is  a  good  consideration  to.  ground  a 
contract  <•  So,  where  there  was  an  agreement  between  A» 
and  B.  that  A.  should  have  a  lease  of  B.  with  divers 
covenants.    And  at  the  time  appointed  for  scaling  it,  ji. 

« See  Doot  &  Stud.  lib.  2,        ''2  Roll.  Abr.  22,  pL  23. 

^?-M-  ^  9H.6,49* 

*  Sir  Anihoiw  Sturley  v.  ^  _.             ,*-  .t        «  ^ 

^W^Gro.  Eii.  67,  150;  •  I^^  "^-  MMary,  Hob; 

Cro.  Car.  70 ;  and  see  Dyer,  4, 5;  S.  C.  Cro.  Jac.  342. 
^7a,  pl.3i>  aotesi. 
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CONTRACTS,  ^efused^  on  account  of  a  new  covenuit  inserted  respecting 
^^  reparations.  Upon  which  5.  standing  by,  took  upon  him- 
self that  if  ^.  woyld  seal,  he  (6*.)  would  make  the  repara- 
tions. And  it  was  adjudged  a  good  consideration  to  sup- 
port the  action  against  S.  although  the  sealing  the  deed 
was  no  advantage  to  him  ^,  So,  the  delaying  a  suit  has  been 
held  a  good  consideration,  it  being  a  benefit  to  one,  and  a 
loss  to  the  other.  And  per  curiam^  the  forbearing  of  a  suit 
is  as  beneficial  in  saving,  as  some  other  things  would  have 
been  in  gaining  ^ 

The  procuring  of  the  letter  of  attorney  from  another  has 
also  been  held  a  good  consideration '. 

But  it  is  to  be  observed,  that  if  a  consideration  be  exe*- 
cuted,  and  does  not  go  along  with  Ihe  contract,  but  is 
entirely  past,  and  Ihe  contract  is  wholly  subsequent,  it  is 
^not  a  sufficient  consideration. to  ground  a  contract  upon, 
fmless  ii  is  founded  upon  some  prior  duty,  or  something 
arise  between  the  parties  tb&t  is  meritorious.    As  if  one 
in  consideration  that  I  have  built  him  a  house,  quitted 
him  of  a  trespass,  disbursed  money  on  his  account,  or  the 
like,  promise  to  do  a  thing,  or  pay  so  much  money ;  these 
are  not  good  considerations,  because  the  consideration  is 
perfectly  past,  without  any  present  motive  or  other  inci- 
pient to  continue  it.    This  therefore  is  but  nudum  pactum  ^ 
So,  where  a  master  promised  to  two  men,  that  in  consi- 
deration they  had  bailed  his  servant  out  of  prison,  he 
would  save  them  harmless ;  it  was  held  that  this  did  not 
bind  him :  because  he  had  no  benefit,  nor  they  prejudice 
by  his  promise '*• 

*  Dyer,  272,   pi.  31,  in    381,382;  1  Roll.  Abr.   12, 
note ;  and  see  Cro.  Eliz.  63.    pl«  10. 

»  BidweU  V.  Cotton,  Hob.        '  *  Mod.  Ent  88 ;  Plowd, 
216;   and  see  Cro.  EUz.  74,    &  302;    1  RoU.  Rep.  413  ; 

'^*   ^^'  Ehz.  442  ;•  1  Roll.  Abr.   ii, 

*  VMb'B  case,    4  Leon.    g.   pi.   1 ;    « Bulst.  73 ;    n 
110;  aad  see  other  cases,    Leon.  225. 

3  Bulst.  187;   I  Roll.  Rep.        «  Dyer,  272. 
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We  must  however  be  careful  to  distinguish  this  kind  of  CONTIIACTS. 
case  from  those,  where  although  some  part  of  the  consider-  ^' 

ation  appears  to  be  past,  yet  it  is  all  but  one  transaction. 
As  where  one,  being  possessed  of  a  shop,  agreed  to  demise 
it  to  another,  paying  to  him  40  5«  by  the  year,  and  105. 
for  the  last  quarter;  and  for  the  perfecting  thereof  each 
gave  the  other  1 5. ;  and  afterwards,  in  consideration  of  the 
premises,  the  lessee  promised  to  give  the  lessor  30  /.  in 
consideration  of  which,  and  in  performance  of  the  con- 
tract, the  lessor  made  a  lease  to  the  lessee  accordingly ; 
it  was  objected,  that  there  was  no  good  consideration  ex- 
pressed to  raise  the  promise  for  the  30  /.  the  same  being 
grounded  upon  a  consideration  that  w*as  past,  perfect,  and* 
executed,  and  so  no  good  consideration :  sed  per  curiam. 
The  lease  here  is  made  after  the  promise  ;  the  agreement 
is  in  performance  of  all,  not  of  part;  it  was  on  thelessor^s 
part  to  make  the  lease  to.  the  defendant,  and  on  his  part 
to  pay  the  rent  of  405.  and  the  30  /.  in  consideration  of 
iiis  quiet  enjoying  the  same,  which  is  a  good  promise, 
founded  upon  a  good  and  sufficient  consideration  °.  So, 
where  the  plaintiff  was  possessed  of  certain  lands  for  a 
term  of  years,  and,  in  consideration  that  he  had  occupied 
the  lands  and  paid  the  rent,  the  defendant  promised  to 
saye  the  plaintiff  harmless:  the  plaintiff  was  disturbed,  by 
his  cattle  being  distrained :  now,  though  the  occupation 
and  rent  was  said  to  be  past,  yet,  as  the  plaintiff  conti- 
nued in  possession,  and  was  still  to  pay  rent,  that  pre- 
served the  consideration,  and  it  was  held  good ''.  So  a 
subsequent  contract  made  by  one,  in  consideration  of  an- 
other marrying  his  daughter  or  cousin,  which  is  as  a  gift 
in  frank  marriage,  has  been  holden  to  be  good  p. 

So  also,  a  contract  on  a  consideration  executed  is  good, 
if  there  subsist  a  prior  duty  to  perform  it :  where,  there- 

■  1  Pow.  Contr.  349 ;  2        p  Cro.  Car.  409 ;  3  Salk. 
Bulst.  73.  96. 

*• '  Peark  t.  Unger,  Cro. 
Eliz.  94. 

VOL.   IV.  s 
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CONTRACTS,    fore,  the  plaintiff  declared,  that  such  a  day  the  defendant 

was  indebted  to  him  in  so  mnch,  and  in  consideratiori 

thereof^  the  defendant jpromised  to  pay;  this  is  not  a  con- 
sideration past,  but  the  continuance  of  the  debt  raises  a 
promise  and  an  action  "i.    And  this  seems  to  be  the  prin- 
ciple that  governed  in  the  case  of  Church  v.   Church^; 
there,  the  plaintiff  declared,  that,  whereas  he  had  at  his 
own  charges  buried  the  defendant's  child,  the  defendant 
pron^ised  to  pay  him  his  charges:  and  judgment  was 
given ibr  the  plaintiff,  and  yet  the  consideration  was  past; 
because  (it  should  seem)  by  the  43d  of  Elizabeth,  the  fa- 
ther was  bound  to  bury  his  child.    So,  where  the  plaintiff 
declared,  that,  in  consideration  that  he  had  bought  three 
parcels  of  land  on  such  a  day,  the  defendant  afterwards 
promised  to  make  him  a  sufficient  assurance ;  here  the 
'  consideration  was  adjudged  not  to  be  absolutely  past ;  for 
the  assurance  was  the  substance  of  the  sale  *. 

And  if  the  contract  be  founded  on  a  prior  moral  obliga- 
tion, as  a  promise  to  pay  a  just  debt,  it  will  not  be  nudufh 
pactum,  though  the  debt  be  bound  by  the  statute  of  limi- 
tations ^ 

A  consideration  past,  will  likewise  be  a  good  ground  to 
maintain  an  action  upon  a  subsequent  promise  or  contract, 
where  the  consideration  is  stated  to  have  been  at  the  de- 
fendant's special  request;   for  the    promise,  though  it 
follows,  is  not  naked,  but  couples  itself  with  the  request 
before,  and  the  merits  of  the  party  procured  by  that  suit 
or  request.  As,  for  instance,  though  a  promise  to  pay  10  /• 
for  that  W.  R.  was  bail  for  my  servant  is  not  good ;  yet  a 
promise  to  pay  lo/.  for  that  he  was  bail  for  him  at  my 
request  is  good  ". 

*i  Hodge  V.   VavasoTj     1  ■  1  Roll.  Abr.  11  ;    Cro. 

Roll.  Rep.  413 ;   Johnson  V.  Etiz.  252,482 ;  2  Vent.  268  ; 

Astell,  I  Leon.  19S.  3  Salk.  g6;     1  Bulst.  120; 

'  Church   V.   Church,    T,  Dyer,  272,  pi,  31 ;  Cro.  Car. 

Raym.  260.  409;  2  Cro.  18:  Cro.  Efiz. 

•  Warren  v.  Morse,  Cro.  42 ;  and  see  Rbsaen  v.  Thi$m, 

Eliz.  138.  Cro.  Jac.  18. 

^  2  Blac.  Com.  445. 
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But  a  mere  stranger  to  a  meritorious  act  done  to  an-  cON'f R^CfS. 
other  person,  will  not  support  an  agreement  applicable  to  ^* 

himself:  therefore,  where  one  in  a|i  assumpsit  declared, 
that  in  consideration  one  A.  would  permit  the  defendants 
to  sue  anoflier  in  bis  (il.'s)  name,  they  promised  to  pay 
tbe  plaintiff  a  sum  due  from  A.  to  him,  this  was  held  not 
to  be  a  good  consideration  to  support  the  action;  for  the 
plaintiff  did  pothing  of  trouble  to  himself  or  benefit  to  the 
defendant,  but  was  a  mere  stranger  to  the  consideration  '. 
But,  where  a  promise  was  made  to  the  father,  that  in 
oonsideratton  he  would  perform  such  a  cnre,  the  father 
should  be  paid  so  much  and  his  daughter  so  much;  there 
the  nearness  of  Ae  relation  carried  the  foeOiefit  of  the  con- 
sideration to  the  daughter,  and  it  was  held  that  she  mighi 
maintain  an  action. 

We  have  mentibnad,  that  the  fori>eai:aace  of  a  suit  is  a 
consideration  of  an  agreement.  But  in  order  to  this,  two 
Ibings  must  ht  observed ;  first,  the  forbearance  must  be 
general,  or  fi)r  a  paitie^^ar  time  certain,  and  not  uncer- 
4ua.  And  therefore  where  ;a4efend^t  promised  that  in 
<OBBidera|ion  the  plaintiff  would  abatain  from  prosecntiog 
liioa  for  the  debt,  he  w^uld  pay  it  before  auch  a  feasi; 
fthere,  'inaamach  as  it  was  to  forbear  generaUy,  and  nei- 
ther mentioned  whether  it  was  a  total  farbearance,  or  for 
li  liflse  certain,  it  was  held  ill  ^  (i).  But  where  die  x^onsi- 
^lecation  was  for  a  forbearance  for  a  reasonable  time,  it 
was-beld  good ;  and  that  the  ooort  ought  to  judge  ^srhether . 
it  was  a  ipeasonable  ^dme  or  not  *. 

^  fif^mev.  Jdasm  et  oL        *  Lvtwicb  v.  Jiusney,  Cro. 
1  Vent.  6  5  putttm  v-  Poole,    Eliz.  i g ;  ^  Philips  v,  &acfcfofd, 

id.  ^18. '         '  '       Ibid.  455. 

^  iMn^M  ▼.   Brongkton, 
Moore,  Ca.  1167. 
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(t>^t  otKeir^-'Was  not  there  a  plain  implication^  in  this 
case,  of  forbearance  till  the  y*eii5^  ? 
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GONTRACI^       Secondly,  the  forbearance  must  be  from  a  suit  or  matter 
'  in  which  the  defendant,  or  the  person  from  whom  the  debt 

or  thing  is  said  to  be  due,  is  chargeable*  Thus,  where  the 
defendant's  son  died  indebted  to  the  plaintiff;  and  the 
defendant^  being  his  mother  (but  not  stating  that  she  was 
executrix  or  administratrix  to  him,  or  that  she  hacf  any 
effects  of  her  son's  in  her  hands)  promised,  that  if  the 
plaintiff  would  forbear  to  sue  for  his  debt,  she  would 
pay  it :  this  was  adjudged  to  be  no  consideration ;  because 
she  was  not  liable  to  any  suit,  so  that  the  plaintiff  had  no 
prejudice  by  such  forbearance*.  But  where  a  surety, 
having  paid  the  debt,  of  his  principal,  who  was  dead,  told 
his  executor  that  he  had  paid  the  money,  who  thereupon 
promised  to  repay  him,  if  he  would  forbear  till  such  a 
day :  it  was  adjudged  a  good  consideration ;  for  the  exe- 
cutor was  bound  in  equity,  though  not  at  law,  without  a 
promise  *. 

And  idle  and  insignificant  considerations  are  looked 
upon  as  none  at  all ;  for,  whenever  a  person  promises  with- 
out a  benefit  arising  to  the  promiser  or  loss  to  the  pro- 
misee, it  is  considered  as  a  void  promise.    Thus,  if  a  man 
be  arrested  upon  a  void  arrest,  and  another,  in  conside- 
ration  of  setting  him  at  liberty,  promises  to  pay  the  debt ; 
if  the  arrest  be  unlawful,  the  consideration  is  hot  good^. 
And  where  a  lessee  promised  that,  in  consideratioa  the 
lessBor  would  forbear  to  distrain  his  com  unshocked^  he 
would  pay  his  rent  that  was  due :  this  was  adjudged  to  be 
no  consideration,  because  such  com  was  not  distcainable  ^. 
So  where  the  defendant  promised,  that  if  the  plaintiff  would 
accept  the  defendant  for  his  payma^r,  for  a  debt  due  t6 
'the  plaintiff  by  a  stranger,  and  would  forbear  the  defendant 
six  months,  he  would  pay  the  debt :  it  was  adjudged  no 

■  Hummers    v.    Hunton,        ^ IlandaUy.Harvey,Godh. 
Hard.  73.  358. 

^  3  Salk.  ^6.  ^  Goodunn  v.  Wilhughby, 

Hard.  73. 
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consideration,  because  the  plaintiff  might  sue  the  stranger  OONTRACTS^ 
notwithstanding,  and  therefore  was  at  no  prejudice  *.  ^ 

But,  it  is  sufficient  if  there  be  a  colour  whereon  to  found 
a  suit ;  for  in  such  case  forbearance  is  a  good  considera- 
tion: as  in  WhitpooPa  case,  where  an  infant  bought 
velvet  and  silk,  and  died,  and  the  mercer  came  to  his  wife, 
being  his  executrix,  and  said,  that  if  she  would  not  pay 
him  he  would  sue  her,  and  the  wife  promised,  in  conside- 
ration of  forbearance,  to  pay  him :  this  was  held  to  be  a 
good  consideration,  upon  the  ground  of  the  colour  for  a 
suit,  she  being  executrix  ^ 

So  also  may  various  other  considerations  be  made  the 
foundation  of  a  contract  or  agreement.  Thus,  if  ai>  agree- 
ment be  made  to  save  the  honour  and  reputation  of  a 
£unily,  to  prevent  differences  between  them,  or  the  like,  a 
court  of  equity,  willing  to  lay  hold  of  any  just  ground  to 
uphold  it,  will  consider  the  establishment  of  the  peace  of 
a  family  as  a  good  consideration  ^. 

And  in  the  case  of  Edwards  v.  Warwick  ^,  Lord  Mac- 
clesfield held,  that  even  if  one  voluntarily,  and  with- 
out any  consideration  at  all,  covenanted  to  lay  out 
money  in  the  purchase  of  land,  to  be  settled  on  him  and 
his  heirs,  the  court  of  equity  would  compel  the  execution 
of  such  a  contract,  though  merely  voluntary ;  because  in 
all  cases,  where  it  is  a  measuring  cast  between  an  executor 
and  an  heir  at  law,  the  latter  will  in  equity  have  the 
preference  (i). 

•  Lee  V.  Netbcomby  Hard,  i  Cha.  Rep.  84 ;  Cann  v. 
73 ;  and  see  9  H,  5, 14 ;  Bro.  Cann,  cited  1  Atk.  10 ;  and 
tit.  Debt,  36,  see  Gilmore  v.  Battison,  .1 

'  lAtch   142;  Dyer,  272,  Vem.4;S.  C,  2  Vent.  353; 

pi.  31,  in  note.  2  Ves.  284;  and  .Baltimore*a 

•  Stapilton  v.  Stapiltonj  1  case,  1  Ves.  450. 
Atk.  3;    Winman  Y.  Roper,  *»  2  P.Wms.  176. 


(1)  But  Mr.  Powell  in  citing  this  case,  in  his  Essay  on 
Contracts,  mukes  a  quttre,  whether  the  intent  in  favour  of 
the  heir,  be  not  a  sufficient  consideration  to  support  the 
covenant?    See  Pow.  Contr.  362. 
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COlftftAClt',      Generall J  speaking,  in  executory  contracts,  if  the  egfee- 

^  ment  be  that  the  one  shall  do  an  act,  and  for  the  doing 

ihereo^  the  other  shall  pay,  Bcc.  so  that  the  considerations 
fure  mntoal ;  the  doing  of  the  act  is  a  condition  precedent 
to  the  payment,  and  the  party  who  is  to  pay  vnik  not  be 
compelled  to  part  with  his  mon^,  till  the  thing  be  per- 
foimed  for  which  he  is  to  pay '.    But  this  rule  admits  of 
some  diversities :  as,  first,  if  a  day  be  appointed  for  the 
payment  of  the  money,  and  the  day  is  to  happen  before  the 
thing  can  be  performed^  an  action  may  be  brought  Ibfc:  the 
money,  before  the  thing  be  done ;  fot,  it  appears  the  party 
relied  upon  his  remedy,  and  did  not  intend  to  make  the 
performance  a  con(^on  precedent  K    Secondly,  where  a 
certain  day  of  payment  is  appointed,  and  that  day  is  to 
happen  subsequent  to  the  performance  of  the  thing  to  be 
done  by  the  contract ;  in  such  case  performance  is  a  con- 
dition precedent :  for  every  man's  bargain  ought  to  be  per- 
formed as  he  intended  it;  and  when  he  rdies  upon  his 
remedy,  it  is  but  just  that  he  should  be  left  to  it  according 
to  bis  agreement.  Bvt,  on  the  contrary,  there  is  no  reason 
that  a  man  should  be  forced  to  trust  where  he  never  meant 
it    And,  therefore,  if  two  men  ehould  agree  one  thatthe 
o&er  should  have  bis  hax9e,  the  other  that  he  would  pay 
ten  pounds  for  him;  no  action  would  lie  for  the  money 
vntil  the  horse  was  ddivered '.    But  thirdly,  if  tmother,  in 
Consideration  that  I  promise  to  do  such  a  thing,  pr  osiise 
to  do  another  thing  for  me^  or  te  pay  the  money  at  sdchti 
day  i  here  I  need  not  first  j>erform  what  I  promised,  before 
I  can  maintain  an  action ;  becaiise  the  cansider^on  and 
foundation  of  his  promise  to  me  was  the  prbinise  1  botade 
to 'him ;  it  is  promiise  for  promise ;  and  that'is  the  conside- 
ration and  not  the  performance,  and  each  party  has  aright 

^Thorpey.  Thorpe,  I  Vent.        *  Ibid.;  Jones,  218;  vide 

177,214;  sSalk.  96.  ,eonira,  Dyer,  76,  pi.  30;    1 

^  48  Edw.  3,  2, 3;  7  Co.  Roll.  414,  415;    Dyer,  30, 

ioo,b;  1  Vent.  147;  iSaund.  pi.  303. 
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of  action  against  the  other  for  ncm-perfonnauce'".    And  it  CONTRACTS* 
is  a  general  rule,  that  when  the  defendant  has  a  remedy  ^' 

for  the  consideration  of  a  promise,  that  conj^ideration  need 
not  be  averred  to  be  performed :  as  if,  in  consideration 
that  A,  promises  to  deliver  me  to  my  u^e  a  cow,  B.  pro- 
mises to  deliver  A.  505.    Here  B.  may  briifg  his  action 
before  the  delivery  of  the  cow  ",    So  if  I  covenant  to  marry 
a  man's  daughter,  and  he  covenants  to  give  me  a  hundred 
pounds,  either  party  may  sue  the  other  without  perform- 
ance on  his  part.  Again,  if  it  be  mutually  agreed  between 
A.  apd  B*  that  A,  shall,  before  Lady-day  following,  convey 
over  all  her  estate  and  interest  in  the  real  estate  of  B.  de- 
ceased, jto  C.  and  Jjuer  heirs;  and,  in  consideration  thereof^ 
C.  shall,  before  that  time,  pay  to  il.  25/.  and  convey  unto 
her  and  her  heirs  so  much  of  the  said  real  estate  as  shall 
amoonj;  to  5p/«  per  annum,  and  enter  into  a  bond  of 
^ftOoL    And  JB.  at  the  sapae  time,  in  consideration  that 
A.  promises  to  perform  her  (A.'s)  part  of  the  agreement, 
promises  to  perform  her  (JB.'s)  part  of  the  same.    Here 
neither  party,  on  bringing  an  assumpsit,  need  aver  per- 
formance on  her  p^    For  the  performance  is  not  sub 
modo  or  conditipnal,  bitt  absoluj;e  and  reciprocal,  by  reason 
of  the  agreemeyt ;  for  it  is  not  in  consideration  that  A- 
should  convey  all  fy^r  estate,  &c.  but  in  consideration  that 
she  agrees  to  do  it.    And  the  consideration  upon  which 
the  action  aiiaes,  is  the  mutual  promise  to  perform  the 
agreement  ""(i). 

The  construction  of  the  statute  of  13  Eliz.  c.  5,  against  Constmctioo  of 
fraudulent  convey^ces,  seems  also  referrible    to  .  this        |>*  ^  ^ 
head. 

•  1  Vent.  3177,  214;  Hob.        ■  6  Hen.  7, 10. 
88;     2  Ley.  293;    3  Bulst.        ^  Hardw.  102;    and  see 
187.  1  Pow.Contr.  353,  fcc. 

(1)  Mutual  promises  must  be  both  binding,  as  well  on 
the  oi)e  side  as  tjie  other ;  md  must  be  both  made  at  the 
same  time,  or  ela^  they  will  be  both  nuda  pa^cta.  ^aik.  si ; 
Hob.  88. 
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C0NTJlACT5>       The  object  of  the  legislature  in  passing  that  statute,  wag 
^  evidently  to  protect  creditors  from  those  frauds  which  are 
frequently  practised  by  debtors,  under  the  pretence  of  dis- 
charging a  moral  obligation ;  for  as  to  those  gifts  or  con- 
veyances which  want  even  a  good  or  meritorious  conside- 
ration for  their  support,  their  being  voluntary^  seems  to  have 
been  always  a  sufficient  ground  to  conclude  that  they  were 
fraudulent.    But  though  the  statute  protects  the  legal 
rights  of  creditors  against  the  fraud  of  their  debtors,  it 
anxiously  excepts  from  such  imputation  the  bona  fide  dis- 
charge of  a  moral  duty ;  it  does  not,  therefore,  declare  all 
voluntary  conveyances,  but  all  fraudulent  conveyances,  to  be 
void  P.     And  whether  the  conveyance  be  fraudident  or  not, 
is  declared  to  depend  on  the  consideration  being  good  and 
bona  fide.      And  a  gift  made  for  such  consideration  ought 
certainly  to  prevail,  unless  it  be  found  to  break  in  upon 
the  legal  rights  of  others ;  but  if  it  does  break  in  upon 
Buch  rights^  it  is  equally  clear  that  it  ought  to  be  set  aside; 
if,  therefore,  a  man  being  indebted,  convey  to  the  use  of 
his  wife  or  children,  such  conveyance  would  be  within  the 
statute ;  for  though  the  consideration  be  good,  yet  it  is  not 
bona  fide  J  that  is,  the  circumstances  of  the  grantor  render 
it  inconsistent  with  that  good  faith  which  is  due  to  his 
creditors.    And  per  Lord  Hardwicke,  if  there  be  a  volun- 
tary conveyance  of  a  real  estate^  or  chattel  interest,  by  one 
not  indebted  at  the  time,  though  he  afterward  becomes 
indebted,  if  such  voluntary  conveyance  was  for  a  child^, 
and  there  is  no  particular  evidence  or  badge  of  fraud  to 
deceive  or  defraud  subsequent  creditors,  it  will  be  good ; 
but  if  any  mark  of  fraud,  collusion,  or  intent  to  deceive 
subsequent  creditora  appear,  that  will  make  it  void(i). 

P  1  Cha.  Ca.  99,  291;  1  Vent.   194;    1  Mod.  119; 
1  Atk.  15;  Cowp.  708. 


•(1)  Toumhendy.  Wyndham,  2  Vefe.  11.  See  also  Stileman 
▼.  Askdown,  2  Atk.  481  ;  Foe  v.  Rushleigh,  Cowp.  71 1  ; 
Ruueli  Y.Hammond,  1  Atk.  13.  The  cases  of  Jones  v.  Marsh, 

Forrest, 
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This  distinction  is  drawn  from  considerations  too  obyionif  Co^tRACrs, 
to  require  illustration  from  cases ;  for  if  a  man  indebted  ^^' 

were  allowed  to  divest  himself  of  his  property  in  favont  of 
a  wife  or  childy  his  creditors  would  be  defrauded :  but  if  a 
man  not  indebted  could  not  make  an  efiectiye  settlement 
in  favour  of  such  objects^  because,  by  possibility  he  might 
afterwards  become  indebted,  it  would  destroy  those  family 
provisions  which  are,  under  certain  restrictions,  a  benefit  to 
the  public,  as  well  as  to  the  individual  objects  of  them  *^.  It 
may,  however,  be  material  to  observe,  that  the  grantor 
being  indebted  is  not  the  only  badge  of  fraud,  several 
other  circumstances  are  enumerated  in  Twyne^s  ca8e%  as 
furnishing  a  strong  presumption  that  the  transaction  is  fnala 
fide.  Thus,  if  the  conveyance  contain  a  power  of  revo- 
cation, or  a  power  to  mortgage,  it  will  be  considered  ad 
fraudulent  against  creditors ',  if  the  grantor  be  allowed  to 
continue  in  possession,  the  conveyance  being  absolute  ^ ; 
or  if  the  conveyadce  or  gift  be  of  the  whole  or  greater  part 
of  the  grantor's  property,  such  conveyance  or  gifl  will  be 
presumed  to  be  fraudulent,  for  no  man  can  voluntarily 

*i  See  Walker  v.  Burrows,        *  Tarbuck  v.  Marbiay,  2 
1  Atk.  94.  Vem:  510. 

'  3  Co.  82.  *  Si(m€v.Grubham,2Bvilst 

2i8. 


Forrest^  64,  and  Hungetford  v.  Eark,  Vem.  261,  may, 
however,  be  thought  to  weaken  the  authority  of  the  dis- 
tinction taken  by  Lord  Hardwicke  in  Townshend  v.  Wynd^ 
ham ;  I^ord  Talbot,  having,  in  Jonet  v.  Marshy  declined 
giving  any  opinion  how  far  a  family  settlement,  without 
consideration,  would  be  fraudulent  against  subsequent 
creditors,  though  the  party  was  not  indebted  at  the  time; 
and  Hutchins,  Lord  Commission^,  having  held  such  set- 
tlement to  be  void.  It  is  observable,  however,  that  Lord 
Talbot  was  not,  by  the  circumstances  of  the  case  before 
him,  called  upon  to  give  his  opinion,  and  that  the  opinion 
of  Hutchins  was  evidently  influenced  by  the  provisions  of 
the  settlement  not  having  been  pursued.  And  see  Xi%  v. 
OsAome,  aP.Wms.  298 ;  Fryer  y.  Flood,  i  Bro.  Ch.  Kep. 
160. 
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CONTRACT$,  div«9t  biiDBelf  of  $41  or  tha  most  of  what  he  hi^^  vfithopt^ 

^  being  awwe  that  Mnfe  cra^i^re  will  probably  suffer  by  it. 

In  fihoft,  if  Hm  i^t^B^^tim  be  cbvg^able  with  any  gutt 

euomtanQt  suffii^i^ntty  strong  to  raise  fi  presumption  of  it^ 

b^ii^  a  fraiul,  it  (Wmot  he  supported  unless  spqie  oth^? 

eona4^«tio»  b^  i^tei^)90d  to  obyiate  th^  ojiijieptipfi  arising 

'  i^om  the  gweistl  nature  of  the  transactipn ;  b»,  where  the 

husbandf  »fter  mftniage,  b^iiig  iiwlebte<)»  pomreyed   an 

estate  to  trustees  to  the  separate  use  of  bis  wife,  it  wa9 

held,  that  the  trustees  haying  undertake  to  indenmify  the 

husband  against  the  wife's  debts,  vr»»  suficient  to  support 

the  settlement,  as  made  for  ft  valuable  consideration  (i). 

But  it  is  to  be  obserred,  that  thcvagh  i^  y.oluntaxy  contract 

will  in  general  be  void  against  any  ^^reditor,  yM  it  wiU  b^ 

binding  on  the  party  hims^,  and  nlso  ail  persons  elainiing 

under  him  as  mere  y^huuteers '. 

But  thon^  a  considecalion  is  i;eqttisii;e  to  support  an 
»gEeem«nt,  it  is  not  necessary  that  A/e  consideriNtiQn 
aboild  he  expnessod  in  oontoauota  or  Agreements,  it  befing 
sufficif^  if  it  /can  be  ccileete^  out  ;0f  :tham  fioom  )€Jrcum- 
stances;  and,  therefore,  although  in  Lord  Baltimore's 
case-*,  which  arose  on  an  agreement  concerning  t^e  boun- 
dari^  of  two  prpvinces  in  America,  nothing  .viable 
appeared  on  the  face  of  <the  articles  to  be  given  as  a  con- 
-sidoration ;  yet  Lord  Hardwicke  held,  that  4he  settling 
bomndtms,  ^md  peihce  imd  quiei,  was  n  ;pituid  coa- 
mderatioH  on  both  sides ;  -and  would,  in  all  cases,"  mak^  a 

"  .See  1  Fonb.  Eq.  .270,  ^.  *  1  y^s..4^9,. 

(a);  and  see  lb.  335,  n..(a). 


»■»    mm    U.J    u.jj  ■..—  ».  1.      j'_iji    u"iT     I  J 


(1)  Stevens  y^  Q/iwe,  2  Brpw.  Rep.  90.  Bpt  if  thi^ 
transaction  had  been  with  a  yiaw  to  defraud  credi^ons,  |t 
would  probably  have  been  set  aside ;  for,  "  if  the  transac- 
tion be  not  boiidjide,  the  circumstaxice  of  its  being,  eve^ 
for  It  xaluid>le  consideration,  will  npt  tfjie  it  out  of  th^ 
statute.'*  Per  Mm^ldy  CaA>gan  .V.  f^md,  Cowp.  434.; 
Stileman  v.  Ashdown  2  Atk.  477. 
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considerationi  to  support  a  mi  in  the  Covrt  of  Chazicery  coNnucr^ 

for  performaace  of  such  an  agraement.    And  the  consider 

ration  is  therefore^  in  practice,  seldom  inserted.    But,  per 

Parker,  Ch.  Just,  in  Mitchell  v.  Reynolds  ^,  it  is  best  that 

a  good  or  aaffideot  consideration,  in  an  agreement  for 

restraint  of  trade,  should  appear  upon  the  face  of  the  con-> 

tract,  becanse  wfaereyer  such  contract  stand  sindifierent,  tind 

for aaght that  is  known  maybe  goodorbad,the  Iawpnix)4 

fade  preeomes  it  to  be  bad.    And  it  seezns  to  be  the  better 

opinion,  that  if  an  express  but  insufficient  consideratioi^ 

appear  on  the  face  of  the  agreement,  no  other  oan  be 

ijBpUed*. 

V.  Of  the  requisites  to   a  valid  Contract  in 

RESPECT   OF   outward    CIRCUMSTANCES. 

Tar  common  law  required  no  other  solemnity  in  passing  Contracts,  &e. 
lands  or  tenem^eots,  but  that  of  livery  and  seisin,  which  ^^^  *" 
being  a  transfer  of  the  feud  corum  paribus  curtis,  and 
testified  by  them,  was  held  an  act  of  sufficient  notoriety  .  . 
to  direct  the  lord  of  whom  to  demand  his  services,  and 
strangers  against  whom  to  ^^ommence  their  actions'; 
but  now,  by  <he  ag  Car.  2,  c.  3,  it  is  enacted**,  theft  all 
leases,  ei^tates,  interests  df  freehold,  or  terms  of  years,  or 
any  uncertain  interei^  cTf,  in,  or  out  ef  any  messuages, 
manors,  lands,  tenemeitts,  or  hereditaments,  made  or  cre- 
ated ^by  livery  sind  seisin  only,  or1>y  pardl,  and  not  put  in 
writing,  and  signed  by  the  parties  so  making  and  creatii^ 
the  same.  Or  their  agents  thereunto  lawfully  authorized  by 
writing,  shsitl  liave'the  ibrce  and  efibot  of  leases  and  estates 
at  will  only,  and  shaBi  not,  either  in  law  or  equity,  be 
deemed  or  taken  to  have  any  other  or  greater  force  or  efkct ; 
any  consideration  for  making  any  such  parol  leases  or 

'  1  P.  Wms.  292.  Glotis.Sio;  9  Co.  137;  Roll. 

*BedelP^  ame,^SL&p.  40;  Abr.  7 ;  and  see  Treat  £q. 

2  P.  Wms.  176.  b.  1,  c.  3,  s.  8. 

•  Co.    lit.    48 ;    Spelm.  ^  Sec.  1 
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CONTRACTS,  estates,  or  any  former  usage  to  the  contrary  notwithstond-* 
^  ing.  Except  *  leases  not  exceeding  the  term  of  three  years 
from  the  making  thereof,  whereupon  the  rent  reserved  to 
the  landlord,  during  such  term,  shall  amount  unto  two 
third  parts,  at  the  least,  of  the  full  improved  value  of  the 
thing  demised. 

That  *  no  leases,  estates  or  interest,  either  of  freehokl 
or  terms  of  years,  or  any  uncertain  interest,  not  being 
copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements  or  hereditaments, 
shall  be  assigned,  granted  or  surrendered,  unless  it  be  by 
deed  or-  note  in  writing,  signed  by  the  party  so  assign- 
ing, granting,  or  surrendering  the  same,  or  their  agents 
thereunto'  lawfully  authorized,  by  writing;  or  by  act  or 
operation  of  law. 

That  ^  no  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator,  upon  any  special  promise 
to  answer  damages  out  of  his  own  estate,  or  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriages  of  another  person  ^ ; 
or  to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage,  or  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments^  or  any  interest  in  or 
concerning  them ;  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  thereunto  lawfully  authorized. 

That  K  all  declarations  or  creations  of  trusts,  or  confi- 
deuces  of  any  lands,  tenements,  or  hereditaments,' shall  be 
manifested  and  proved  by  some  writing  signed  by  the  party 
who  is  by  law  enabled  to  declare  such  trust ;  or  by  his  last 

•^  Sec.  2.  f  See  Cosier  y.  Becket,    f 

*  Sec.  3.  T.  R.  201. 

•  Sec.  4,  »  Sec.  7. 


tH.  I.  §V.3  CONVEYANCING..  g| 

will  in  writings  else  they  shall  be  utterly  void  and  of  no  CONTRACTS/ 
effect  (I).  ^^ 

Proyided  ^  that  where  any  conyeyance  shall  be  made  of 
"any  lands '  or  tenements,  by  which  a  trust  or  confidence 
shall  or  may  arise,  or  result  by  the  implication  Or  construc- 
tion of  law,  or  be  transferred  or  extinguished  by  an  act  of, 
or  operation  of  law,  then  and  in  every  such  case  such 
trust  or  confidence  shall  be  of  the  like  force  and  effect 
as  the  same  would  have  been  if  the  statute  had  not  been 
made. 

That  *■  no  contract  for  the  sale  of  any  goods,  wares,  and 
merchandizes,  for  the  price  of  ten  pounds  sterlihg,  or 
upwards,  shall  be  allowed  to  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  baj^aia, 
or  in  part  of  payment ;  or  that  some  note  or  memorandum 
-in  writing  of  the  said  baigain  be  made  and  signed  by  the 
parties  to  be  charged,  or  their  agents  thereunto  lawfully 
authorized. 

In  considering  this  statute  we  may  inquire,  i.  What 
«hall  be  deeioed  such  a  note  or  memorandum  as  to  take  the 
case  out  of  the  statute :  fl.  What  has  been  construed  to 
amount  to  a  signing  by  the  party :  and  3.  What  agree- 
ments have  been  deemed  without  the  statute,  and  exempt 
fixmi  the  necessity  of  being  put  into  writing. 

As  to  the  first  of  these  points,  it  is  said,  that  this  writ- 
ing* must  not  only  be  in  manuscript  or  in  print,  but  on 
paper  or  parchm^iit  J,  ^'  for  if  it  be  written  on  stone,  linen, 
leather,  or  the  lik^,  it  is  no  deed;  wood  and  stone  may 
be  more  durable,  and  linen  less  liable  to  erasure,  but  paper 

^  Sec.  8.    '       *  Sec.  17.  J  Co.  lit  229. 


(1)  By  4  Anne,  c.  16,  s.  ifi,  it  is  declared,  that  declara- 
tions of  uses,  trusts.  Sec.  of  fines  or  recoveries,  shall  be 
valid  and  effectual,  tiiough  the  deed  of  uses  be  made  after 
the  levying  or  suffering  of  such  fine  or  recoveries.^ 
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COHraAOTS,   ftnd  parchment  unite  more  perfectly  than  any  other  both 

,„^ these  durable  qualities,  nothing  else  being  so  durable  and 

at  the  same  time  so  little  Hable  to  alteration  ^"  The  student 
will  probably,  however,  doubt  whether  the  courts  would,  if 
called  upon,  set  aside  a  formal  agreement  entered  into  by 
the  parties,  on  the  sole.grouiKd  of  its  not  being  written  on 
one  of  these  two  individual  species  of  manufacture.  Hence 
if  in  any  treaty,  the  parties  come  to  an  agreement,  whidi 
is  never  reduced  into  writing,  nor  any  written  proposal 
made  for  that  purpose,  so  that  the  parties  rely  whoUy  on 
their  parol  agreement;  neither  party  can  compel  the  other 
to  a  specific  performance,  the  statute  being  directly  in  their 
way.  Hittd,  wher6  a  person,  before  his  intenaamage  with 
his  wife,  promised  that  she  ahould  enjoy  her  own  estate  to 
h^r  separate  use,  i^  agreed  to  execute  a  writing  to  tkat 
purpose,  wUdh  lie  had  instnictied  counsel  to  draw;  but 
wheti  they  w^re  to  be  carried,  the  writing  not  being  per^ 
feeted^  he  demred  this  might  ttot  dday  the  match,  but 
engaged,  that  upon  his  honour,  the  lady  should  hMTB  the 
«ame  advantage  of'  Ae  agreeaMat  as  if  it  were  in  writing 
dt?itwiai  in  ftrm  by  ooimscl,  and  «x6cttted ;  whereupon  4ihe 
ftiaiTiage  took  effect :  it  was  held,  «n  a  hill  for  «pedfic 
€fsee«Ltieii,  tbat»  there  being  no  frand,  and  the  ^aiaMT 
rblying  solely  upon  the  beoout,  wmd,  or  )>rottiBe  of  the 
defendant,  and  the  statute  making  tiiese  promises  s/mi, 
^iflty  Wotdd  net  interfene ;  and  ibU  4be  oirewnstance  of 
Hie  instruotiofi  harving  been  ^en  to  couneel  for  pr^ating 
Ate  'miHiagB-mw  not  mateiial,  aince,  after  they  had  kma 
idftfwn  and  ^engrossed)  43ie  parties  mi^  ^ave  reAwed  to 
ekeGul9e%kem^(i). 

*  2filac<^ora.  ^97.  Sir  George  Maxwell,    1  P. 

^  Countess    Montacute   v.    Wms.  6i8;Prec.  Chan.526. 


(1)  But  it  lieemB  to  hav6  been  formeriy 'doubted,  whether, 
if  it  wer6  charged  that  the  agreement  was  sttpiilated  to  be 
put  in  Writing,  ^is  circumstance  wotdd  not  be  a  sufficient 
ground'  foi*  e^clnding  tlie  statute  firomtcttacihing  nponlhe 

agreement. 
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And  in  u  ease  wfaerfe  a  inemorandum  of  the  pfofposed  cOPmiiiOIB 
a^ement  was  actually  put  into  wi'iting,  it  was  'neVerthe'*  ^^ 
less  held  to  be  within  the  statute,  for  want  of  being  signed 
by  the  party :  thus,  where  a  marriage  treaty  was  depending, 
and  the  intended  husband  isuid  the  young  lady's  fkther 
w^t  to  a  counsellor's  chambers  to  hare  a  settlement 
drawn,  in  consideration  of  the  portion  the  father  proposed 
to  give,  where  minutes  of  the  agreement  were  taken  doWn 
in  writing  by  the  counsel,  and  given  by  him  to  his  clerit, 
to  be  drawn  up  in  foftn:  the  next  day  th^  father  died, 
and  the  day  following  the  matHage  was  solemnised.  This 
agteement^  notwithstanding  l^e  preparations,  wto  held^ 
by  Lord  Cowper,  to  be  within  the  statute  of  frauds  tod 
peijuries,  it  being  no  c^reenient,  but  only  pn^aratcnry^ieads 
which  Were  afterwards  to  be  drawn  into  form.  It  mighl 
therefore  have  received  several  alterations  or  additions,  or 
been  entirely  broke  off  upon  Aurtfaer  inquiry  ot  ihfottea^ 
tion  of  ike  party's  circumstancieB  ^.  And,  in  a  subsequent 
c^Uk,  the  decision  WHs  stHl  stronger  as  td  iMs  fimti 
Tbet^  the  plaintiff  agreed  with  Ae  defendant  to  sell  hhn  a 
house  for  64O  L  and,  by  consent  of  hoA  parties,  an  at- 
torney Was  employed  to  make  ^  draft  of  the  CKmf^ance  { 
which  fhe  attorney  accoiPdingly  pi«pal«wl  aUd  sentitothis 
defendant,  who  ttisde  several  alterations  in  his  ot^  iimd- 
writing»  tAd  delivered  it  biM^k  to  the  aittomey  to  be  an* 
grOMsd.  A  time  was  then  app6inted  for  the  )9Wties  to 
meet  at  a  tatem  to  execute  tiie  writhigs,  and  f6t  Ace  defon* 
dant  to  pity  Ae  tnMey.  Ilie  plaintiff  and  his  attofney 
went  to  die  tavern,  send  the  plainkiff  there  exectrted  ^ 
writiiigs.  But  atthough  the  agreement  was  actually  put 
into  writiitg  in  the  draft  of  the  oonVeyance,  i^ich  had 

^Biawdes  v.Amhurst,  Prec.  Ch.  402 ;  and  see  3  Atk.504. 

meement..  Stale  v.  Morris,  1  Cha.  Ga.  135;  Hollis  v. 
Wkiiingf  iVem.  151.  And  6e6  i!Fonb.  Eq.  b.  i,  c.^ 
B.  lo,  a.  (/). 
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CONTRACTS,   been  altered  by  the  defendant  with  his  own  hand,  yet  it 
-  was  holden'on  a  bill  filed  for  the  purchase^money,  that  he 

was  not  bound,  he  not  having  signed  the  agreements 
matshaiJbe         2.  Another  point  agitated  on  the  construction  of  this 

deemtd  a  sign*  *  ^ 

ing  within  the  statute  has  been  what  act  of  the  party  shall  amount  to  a 
'  signing.  As  to  which  it  has  been  said,  that  if  the  name 
of  the  party  be  anywhere  found  upon  the  instrument,  it 
will  be  a  signing  within  the  statute,  if  the .  intent  of  the 
parties  was  that  the  person  should  be  bound,  and  there 
was  an  acceptance  of  the  contract  on  the  other  side  ^, 
And  therefore,  where  a  mother  was  not  a  party  to  a  deed 
of  articles  made  oh  her  daughter's  marriage,  but  was  proved 
to  have  known  and  agreed  to  them,  and  to  have  been  privy<> 
to  the  actual  marriage  which  took  place  upon  them,  and 
signed  thenias  a  subscribing  witness:  this  was  held,  by 
the  Master  of  the  Rolls,  and  aftenvards  by  Lord  Hard* 
Wicke,  to  be  a  sufficient  signing,  within  the  spirit,  and.  also 
within  the  words  of  the  statute.  And  the  mother  was 
decreed  to  perform  her  part,  of  the  agreement  p«  But  in 
another  case,  .where  the  parties  having  come  to  an  agree*^ 
ment  for  the  renewal  of  a  Lease,  and  M.  being  called  upon 
by  S.  to  name  a  person  to  prepare  the  lease,  named  a 
Mr.  T.  for  that  purpose,  and  wrote  certain  instructions  from 
whence  the  lease  was  to  be  prepared ;  on  a  question  made, 
whether  tiiere  was  a  sufficient  signature  by  M,  to  take  this 
agreement  out  of  the  statute  of  frauds ;  it  was  held  unani* 
mously  by  the  Court  of  Exchequer,  that  there  was  not ;  for^ 
that  the  signature  required  by  the  statute  was  to  have  the 
efiect  of  giving  authenticity  to  the  whole  instnunent ;  and 
where  the  name  was  inserted  in  such  a  manner  as  to  baye 
that  effect)  it  did  not  much  signify  in  what  part  of  the  inr 
strument  it  was  to  be  found ;  but  it  could  not  be  imagined 

"  Hawkins  v.  Holmes,  1  Anstr.  420,  (and  post,  365) ; 

Will.  770 ;  and  see  Lowther  Lea  y.  Barber,  Anstr.  425,  n. 

V.   Carrill,     1    Vern.    221  ;  **  SeeBucMousev.Croslyj 

tod  What^  V.  Baganal,  6  2  Eq.  Ca.  Abr.  32,  pi.  44. 

Brown's  ?ar.  Ca.  45,  (and  p  Welford  v.   Beezley,    \ 

post,  364);  Cooke  V.  Tombs,  Ves.  6  ;  i  Wils.  118. 
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that  the  name  inserted  in  the  body  of  an  instrument^  and  CONTRACTS, 

applicable  to  particular  purposes^  could  amount  to  such  an * 

authentication  as  the  statute  required  "i. 

But  it  seems  that  the  signature  of  either  party  alone  will 
be  sufficient  to  establish  the  agreement,  if  an  acquiescence 
in  it  by  the  other  party  can  be  shown,  either  by  somie 
writing  under. his  hand,  or  some  act  done,  from  which  the  . 
law  will  infer  his  assent  ^  Thus,  where  A,  agreed  for  the 
sale  of  houses  to  B.  and  drew  up  a  note  of  the  agree- 
ment in  writing,  which  B.  signed,  but  A.  hipself  did  not, 
he  was  held  to  be  bound  nevertheless;  for  by  drawing  up 
the  agreement  in  his  own  hand,  and  procuring  B.  to  sign 
it,  it  was  said,  he  made  the  signing  of  B,  not  only  a  signing 
for  himself,  but  also  a  signing  as  authorized  by  il.  to  close 
the  agreement  *. 

A  letter  will,  also,  in  equity,  amount  to  an  agreement/ 
and  be  binding  on  th'e  person  signing  it,  if  another  person, 
by  acting  upon  it,  show  his  acceptance  of  the  propositions 
contained  in  it^^  Thus  where,  on  a  treaty  of  marriage,  the 
lady's  father  promised,  by  letter,  to  give  with  her  1,500/. 
down,  and  500  /.  more  at  his  death,  if  she  should  have 
issue ;  and  the  marriage  was  had :  it  was  held,  that  this  letter 
was  a  good  agreement  binding  upon  the  father,  and  entitled 
Ae  husband  to  the  1 ,500  /.  immediately  upon  his  marriage  S 
And  so,  where  a  father  wrote  a  letter  signifying  hts  assent 
to  the  marriage  of  his  daughter,  and  mentionii\g  thatrhe 
would  give  her  1,500 /•  but  afterwards  By  another  letter, 
upon  a  further  treaty  concerning  the  marriage,  went  back 
from  the  proposals  of  his  letter ;  and  then,  at  some  dis- 
tance of  time  declared,  that  he  would  agree  to  what  was 

.*»  Stokes  V.  Moore  et  Vx.  Ca.  Abr.  21,  pi.  10  ;  S.  C. » 

eited  1  Fonb.  Eq.  1 77,  note ;  Chan.  Ca.  1 64. 

and  see  Hawkins  v.  Holmes,  '  Moor  v.  Hart,    2  Rep. 

1P.Wms.770,  n.  (1).  Chan.  147;    S.  C.  1  Vern. 

'  See HiUfpennyy.  Battel,  aoi ;  Wanchfordv.  Fotherly, 

2  Vern.  373 ;  S.  C.  1  Eq.  Ca.  2  Vern.  322 ;  S.  C.  2^  Freem. 

Abr.  20,  pi.  6  ^  ft  infra.  201 . 

*  Hatton  v.  Gray,    lEq. 

VOL.   IV.  V 
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CONTRACTS,   proposed  in  the  first  letter.  This  letter  was  held  a  sufficient 

^__  promise  in  writing  within  tiie  statute  of  frauds ;  the  last 

declaration  having  set  the  terms  in  the  letter  up  again^  and' 
tile  husband  having  shown,  by  his  marriage  of  the  daughter^ 
his  acceptance  of  them^(i).  Again,  where  A,  covenanted 
to  convey  tithes  to  B.  his  executors  and  assigns, for  years; 
and  then  B.  being  in  treaty  for  the  sale  of  them  to  C.  said^ 
by  letter,  ^'  that  if  he  parted  with  the  tithes,  it  should  be 
on  the  conditions  therein  particularly  mentioned/'  C.  ac- 
cepted of  the  terms,  and  B.  was  decreed  to  perform  the 
agreement;  for  the  letter  tqok'the  case  out  of  the  statute  of 
frauds,  as  being  an  agreement  signed  by  the  party  to  be 
charged  with  tiie  same;  and  there  was  no  need,  the  Lord 
Keeper  said,  for  its  being  signed  by  both  parties  ^. 

But  such  a  letter*  cannot  be  set  up  as  an  agreement,  un- 
less it  contain  the  precise  terms  of  the  contract;  and 
therefore  where  A.  having  agreed  with  B.  for  the  sale  of 
fiine  houses,  which  were  in  mortgage  for  150  /.  sent  a  note 
to  the  mortgagee  to  the  following  effect ;  viz.  ''  Mr.  C  pray 
deliver  my  writings  to  the  bearer,  I  having  agreed  to  dis- 
pose of  them  ^"  and  it  was  held,  that  thia  letter  or  note 
would  not  bring  the  case  out  of  the  statute,  because  it 
0«]^lit  to  be  such  an  agreement  as  G|>ecified  the  precise 
terms  of  the  contract,  which  this  did  not,  though  it  was 
signed  by  the  party;  for  it  did  not  mention  the  sum  that 

"  Birdy.  Blosse^  2  Vent.  Abr.  527,  pi.  17 ;  S.  C.  2  Eq^ 
361.  Ck.  Abr.  45,  pi.  g. 

^  Cdkman  v.  Upeot^  5  Vin. 


(i)  But  a  letter  from  a  father  to  his  daughter,  by  which 
he  agreed  to  give  her  3,000  /.  as  a  portion,  but  which  was 
not  shown  to  the  man  who  afterwa^s  parried  the  daughter^, 
wnsi  not  considered  as  entitling  him  to  a  decree  for  the 
money,  although  he  had  married  the  daughter.  The  rea^o^ 
for  which  seems  to  have  been,  that  the  son-ii^-4aw  could 
not  be  considered  as  having,  by  the  marriaee,  accepted  an 

?^eement  of  which  he  had  no  kaowle^e^    Aylifft  v. 
racofj  2  P.  Wms,  65 ;  g  Modi  3. 
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wa»  to  be  paid ;  nor  the  number  of  houses  that  were  to  ht  COHTRACTS, 

disposed  of,  whether  all,  or  some,  or  how  Btiany ;  npr  to  - 

whom  they  were  to  be  disposed  of;  nordidthelettermention 
whether  they  were  to  be  disposed  of  by  way  of  sale  or  as- 
signment of  lease ;  and  therefore  all  the  danger  of  perjury 
which  the  statute  was  meant  to  provide  against,  would  be 
let  in  to  ascertain  this  agreement^.  And  so,  in  the  case 
of  Montacute  y.  Maxwell,  before  mentioned,  a  letter  from 
Sir  George  to  his  lady,  written  after  the  marriage,  ex- 
pressing that  he  was  always  willing  she  should  enjoy  htt 
ovm  fortune  as  if  sole,  and  that  it  should  be  at  her  com- 
maod,  was  held  not  to  be  such  an  evidence  under  hi» 
hand  of  the  agreement  before  the  marriage,  as  would  take 
the  case  out  of  the  statute ;  the  letter  eonsistiirg  only  oif 
general  expressions  ;  but  it  was  said  by  the  Chancellor;  that 
had  it  recited  or  mentioned  the  former  agreement,  and 
promised  the  performance  thereof,  it  had  been  materisJ. 
And  it  may  here  be  noticed  (if  at  all  necessary  to  be 
mentioned),  that  the  ^ole  of  the  deed  must  be  writtei 
(except  the  filling  up  of  blanks)*,  before  the  execution  Of 
it  by  the  parties^ ;  for  if  a  man  were  to  sign  a  blank  paper 
or  parchment  with  directions  that  such  an  agreement 
should  be  fairer  written,  it  would  be  void,  although  the 
same  was  so  written  accordingly,  and  without  fraud  *. 

3.  It  now  only  remains  to  inquire,  what  contracts  are  Cmm  not  whl^ 
considered  in  equity  as  not  within  the  statute ;  and  there- 
fore binding,  though  not  put  into  writing.  Alfliough  the 
statute  has  provided,  that  no  agreement  on  maniage,  or 
for  the  purchase  of  lands.  Sec.  shall  be  good,  unless  signed 
by  the  party  to  be  bound,  or  some  person  by  him  autho- 
rized ;  yet,  as  upOn  «very  question  on  a  statute  against 
fraud,  the  end  and  purpose  of  making  it  is  considered ; 

""  Seqg0od  v.  Mtuk  tt  ml.  '  Paget  v.  Pmg9i,  2  Bcp. 

Prec.  Cha.  56a ;  S.  C.  «  Eq.  Ch.  1 87. 

Ca.  Abr.  49,  pL  20 ;  Stranee,  ^  Shop.  Touch.  54 ;  PcA. 

426 ;  and  see  Clerk  v .  WrtMt,  j.^  i  iB. 

1  Atk.  13,  and  i  Fonb,  £1^.  .  •Ibid- 
b*  1,  c.  3.  8. 10,  ii.(k). 

T'  2 
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CONTRACTS^    nvhichy  in  this  instance,  is  to  prevent  frauds  and  perjuries, 

and  not  to  vacate  bargains  fairly  and  honestly  made ;  in 

the  latter  cases,  courts  of  equity  consider  themselves 
unrestrained  by  it;,  because,  as  the  parties  are  in  con- 
science hound  to  perform  such  agreements,  they  ought 
not  to  be  permitted  to  take  advantage  of  the  want  of  mere 
solemnities,  whether  imposed  by  the  common  law  or  sta- 
tute * :  with  this  view,  courts  of  equity  have-  considered 
agreements,  in  which  there  has  been  no  danger  of  firaud 
•  or  perjury,  as  out  of  the  statute.  Therefore,  although  the 
words-  of  the  statute  are  general,,  namely,. '^  upon  any 
agreement  made  upon  any.  consideration  of  marriage,,  or 
upon  any  contract  or  sale  6f  lands,  8cc/'  which  phrase  is 
sufficient^  in  point  of  extent,  to  comprehend  all  agree- 
ments, and  all  contracts ;  yet,  as  in  the  construction  of 
the  statute,  the  end  and  intent  of  the  makers  of  it  is  to 
be  considered,,  which  was  to  prevent  frauds  and  perjuries^ 
all  such  contracts  and  agreements  as,  though  not  in  writings 
are  in  their  own  nature  free  from  all  danger  of  introHucing 
fraud  or  perjury,,  and  out  <^  the  purview  of  the  statute. 
Upon  this  principle  it  has  been  determined,  that  a  judicial 
sale  of  an  estate  under  a  decree  is  clearly  out  of  the  mis- 
chiefs intended  to  be  prevented  by  the  statute  ^.  And 
upon  the  same  principle,  it  is  held,  that  purchases  made 
'  before  the  Master,  are  out  of  the  statute ;  and  therefore, 
the  Court  of  Chancery  will,  in  such  cases,  carry  into 
execution,  against  the  representative,  a  purchase  by  a 
bidder  before  the  Master  without  the  bidder's  subscribing, 
after  confirmation  of  the  Master's  report,  that  he  ¥ras  the 
best  purchaser :  the  judgment  of  the*  court  taking  suoh 
cases  out  of  the  statute  ^.    So,  though  the  authority,  of  an 

•  Symondson     v.    Tweedy  chenson,  5  Vin.  Abr.  52^  pi. 

Prec*  Cha.  374 ;  S.  C:  Gilb.  34 ;  and  Eq.  Ca.  Abr.  47. 

Rep.  Eq.  35;    Croyston  v.  ^  Attorney  General  y.Vay^, 

.Banes,  Free.  Cha.  208 ;  Lord  1  Ves.  218. 

Vaughan  v.  Morgan,  Finch,  *  Per  Lord  Hardw.  i  VdB. 

1 38 ;  and  seeHodgson  yMut'  .221 . 
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agents  who  BubBcribes  for  a  bidder  before  a  Master,  can-  'CONTRACTS^ 
not  be  proved,  yet  if  the  Master^s  report  can  be  confirmed,  ^' 

the  court  will-carry  it  into  execution,  unless  there  be  some  * 

fraud ;  for  it  is  all  exclusive  of  any  defence  that  may  still 
be  set  up  on 'the  other  side  \  And  Lord  Thurlow  was  of 
opinion,  that  attomiesxoncemed  in  a  suiti  were  compe- 
tent to  make  agreements  by  parol  relative  to  the  order  of  - 
the  court*.  An  agreement  with  the  court  of  aldermen, 
(who  are  guardians  of  city  orphans,  and  without  whose 
leave  no  man  can  marry  such  orphan,  but  under  pain  of  ^  ~ 
imprisonment)  though  by  parol  only,  and  without  writing, 
has  also  been  held  good :  this  being  an  institution  that 
existed  prior^  to  the  statute '. 

Also  if,  on  a  bill  filed  by  either  vendor  or  vendee  for  a 
specific  performance  of  a  parol  agreement,  setting  forth* 
the  substance   of  it  in  the  bill,  the  defendant,  by  his 
answer,  admit  the  facts  as  stated  in  the  bill,  this  takes 
the  agreement  entirely  out  of  the  mischief  pointed  at  by  > 
the  statute,  and  a  court  of 'equity  will  decree  it,  because 
the  defendant  confessing  the  agreement,  there  can  be  no 
danger  of  perjury  from  a  contrariety  of  evidence «(i'). 
And,  even  though  it  be  denied  by  the  defendant  in  his 
answer,  yet  if  it  be  proved  that  he  had  at  any  time  ad-      ^ 
mitted  the  agreement,   the  court  will  decree  it  to  be. 
executed  ^. 

And  in  some  cases,  both  courts  of  law  and  equity  (for 
the  rule  is  the  same  in  both)  will  admit  proof  of  parol 

*  Pfr  Lord  Hardw.  1  Ves.  »  i  Ves.  441;  3  Atk.  3; 
221.  10  Mod.    404;  and  see   1 

•  Cor  V.   Peele,    1  Bro.  Fonb.Eq.  b.  1,0.3, 8.8,  n.(d.) 
J^P-  334-  ^  ^^Jf  ^'  Walker,  3  Atk. 

'1P.Wma.714.  407. 


•  (1)  A^d  if  the  party  himself  die,  his  heir  will,  it  seems, 
be  bound  on  a  bill  of  revivor ;  the  principle  going  through- 
oott  and  binding  the  representative  equally  with  the  prm- 
^ipal.    Per  Lord  Hardwicke,  1  Yes.  221. 


.\ 
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CONTRACTS,  ;agreem.eiits>  as  cureumsUntial  evidence  to  control  written 
^  oneSf  to  prev^[xt  the  frajud  which  wouid  otherwise  take 

place  (1).  Thus  the  defeodant  may,  oa  a  bill  for  specific 
P^ormance  c^a  written  agreement^  insist  upon  a  subse- 
ijuent  parol  agreement  between  the  parties,  by  which  the 
fonxier  has  been  discharged  or  varied.  As,  where  a  tenant 
agreed  in  writing  to  take  a  house  ai  32  /.  per  annum,  to 
Ibe  repaired  by  the  owner,  but  it ,  being  afterwards  dis*- 
cevered  that  it  must  be  rebuilt,  this  wa9  done  without 
cancelling  die  written  agreement ;  and  the  tenant,  in  con* 
sideration  of  the  expense  the  owner  must  incur  by  rcr 
building,  agreed  by  parol,  that  8/.  per  annum  should  be 
added  to  the  32/.  The  court,  on  a  bill  filed  by  the  tenant 
for  a  specific  performance  of  the  writtjen  agreement,  re- 
ceived evidence  of  the  parol  agreement,  and  dismissed  the 
btU  with  costs,  notwithstanding  its  being  insisted  that  the 
written  agreen»ent  should  speak  for  itself,  and  that  no 
evidence  could  be  admitted  to  contiadict  it^  (2) 

Another  ground  upon  which  cases  lume  been  held  to  be 
out  of  the  purview  of  this  statute  is,  that  the  statute  ought 
n.ot  in  any  case  to  be  so  construed  .as  to  create  or  promote 

^  Legal  V.  Miller,    2  Ves.  299;     and  see    Goman  v. 
Salisbury,  1  Vem.  240. 


^mm 


<i)  See  as  to  this,  Treat.  £q.  b.  1,  c.  3,  s.  11,  and  n.  (•) 
and  (p)  there. 

^2)  But  in  the  case  mentioned  above,  the 4^ourt.  being 
satisfied  from  the  parol  evidence,  that  a  specific  perfbrm-o 
ance  of  the  written  a^ement  ought  not  to  be  decreed. 
Would  not,  Oil  dismissing  the  biH,  make  a  decree  according 
to  the  parol  agreement  set  up  by  the  defendant^  the  Master 
of  the  Rolls  saying,  that  it  woiidd  be  very  hard  upon  a  de- 
fendant, if,  when  a  plaintiff  unconscientiously  brought  him 
into  ai  court  of  equity  for  the  Specific  performance  of  a 
written  agreement,  and  the  defendant  insisted  on  an  agree-^ 
ment  different  from  that  which  the  plaintiff*  set  up,  and  the 
plaintiff  replied  to  his  answer,  and  insisted  on  his  former 
demand,  and  went  into  proof,  and  then,  finding  he  could 
not  have  the  decree  prayed  by  his  bill,  he  should  be  al» 
lowed  to  resort  to  l2mt  wnich  the  defendant  S9t  up* 
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fraud  ^ ;  which  was  the  principal  object  it  was  intended  to  CONTRACTS, 
prevent  (i).    And  therefore,  where  an  agreement  has  been  ^^ 

partly  canned  into  ezectxtion,  and  one  party  has  incurred 
an  expense  upon  the  strength  off  it,  the  agreement  w31  be 
decreed,  though  resting  on  parol  evidence  only.  Thu9,  the 
lessee  of  a  buflding-Iease  by  parol,  having  begun  to  build, 
may  compel  his  bargain  to  be  completed  (2).  For  the 
lease  being  in  part  executed  by  the  lessee,  the  lessor  shall 
not  ifcake  advantage  of  his  own  fraud,  and  run  away  with 
the  improvements  made  by  his  lessee.  So,  where  money 
was  otherwise  expended  on  the  premises  in  pursuance  of 
a  parol  pronnse  of  a  lease,  a  specific  performance  was  de- 
creed; although  the  terms  were  not  precisely  stipulated 
between  the  parties,  at  the  time  of  the  agreement^  (3). 

^  Prec.  Cha.  519  ;    and         '  Anon.  2  Eq.  Ca.  Abr. 

see  1  Fonb.  Eq.  b.  1,  c.3,  48,  pi.  17  ;  6  Vin,  Abr.  523, 

s.  8,  n.  (e).  pi.  40. 

■  ■ "  ■    .■■■■.■■        I    ^    ■     I  ■  ■    ■  ■  ■ 

(i)*Upon  similar  principles  the  registering  acts  have 
been  considered  as  not  protecting  purchasers,  who  have 
notice  of  preceding  incumbrances  not.  registered,  from  / 

such  preceding  incumbrances,  although  their  purchases 
be  registered.  First,  becaui^e  such  statutes,  being  made  to 
jwevent  fraud,  ought  not  to  be  so  construed  as  to  encourage 
it  Secondly,  such  statutes  arex^onsidered  as  leaving  ttie 
subjects  to  which  they  ^pl]%  open  to  all  equity. 

(2)  2  Eq.  Ca.  Abr.  40,  pi.  16;  5  Vin.  Abr.  522,  pi.  38; 
Prec.  Cha.  56,  pi.  1 ;  and  Foxcrofi*s  case,  in  Dom.  Proc. 
cited  Prec.  Cha.  519;  Gilb.  Rep.  £q.  4;  et  Ibid.  11,  where 
it  is  said,  that  the  lessor,  in  this  case,  when  dying,  declared 
that  he  ought  to  have  made  a  lease  in  writing,  but  the 
heir  told  him. he  should  not  discompose  himself,  for  he 
would  supply  it ;  whereby,  and  by  other  fraudulent  means, 
the  lessee  was  prevented  from  suing  the  lessor.  But  see 
Floyd  V.  Bucktand,  2  Freem.  268.  This  point  expressly 
so  determined  on  the  ground  of  performance.  See  Pym  v. 
Blackbumey  3Ves.jun.38,n.  {a)\  Wilhr.Stradlingylh,^yS. 

(3)  But  diere  is  said  to  be  a  difference  where  tne  money 
jBQqpended  is  for  lastine  improvements,  and  where  for  fancy 
or  humour. '  Treat  Eq«  b.  i,  c.  3,  s.  9,  and  see  Fonb. 
notes  diere ;  see  also  lb.  s.  1 ,  n.  (c). 

y  4 
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CONilUCTS.       But,  in  two  caBeSy  wherein  bills  were  exhibited  to  have 
^'  an  execution  of  parol  agreements,  touching  leases  of  houses, 

which  set  forth,  that  in  confidence  of  these  agreements, 
the  plaintiffs  had  expended  great  sums  of  money  in  and 
about  the  premises ;  and  where  the  agreements  Were  re- 
spectively laid  to  he,  that  it  was  stipulated  the  agreement 
should  be  reduced  into  writing,  the  statute  was  pleaded* 
And  the  Lord  Keeper  said,  that  the  difficulty  which  arose 
upon  this  act  of  parliament  was,  that  the  act  made  void 
the  estate,  but  did  not  say  the  agreement  itself  should  be 
void;  and  therefore,  though  the  estate  itself  was  void,  yet 
possibly  the  agreement  might  subsist,  so  that  a  man  might 
recover  damages  at  law  for  the  non-performance  of  it ;  and 
^f  so,  he  would  not  doubt  to  decree  it  in  equity.  And  his 
Lordship  directed,  that  the  plaintiff  should  declare  at  law 
upon  the  agreements,  and  that  the  defendants  should  admit 
the  agreements,  so  as  to  bring  this  point  in  Judgment  at 
law,  and  then^  he  said,  he  wtfuld  consider  what  was  further 
to  be  done  in  the  case  ™. 

And,  upon  the  same  principle,  s.  e,  to  prevent  and  dis* 
countenance  fraud,  the  Master  of  the  Rolls  decreed  the 
payment  of  a,  portion,  where,  on  a  marriage  agreed  upon 
between  the  plaintiff  and  the  defendant's  daughter,  the 
agreement  was  reduced  into  writing,  and  signed  by  tlie 
plaintiff,  and  delivered  to  the  defendant  to  be  signed,  who 
refused.  But  his.  objections  to  signing  not  being  to  any 
material  parts  of  the  agreement,  and  he  having  permitted 
the  plaintiff  to  court  his  daughter,  and  the  marriage  having 
been  afterwards  had,  and  he  npt  having  declared  his  dislilys 
until  asked  for  payment ,  of  the  portion,  and  having  per- 
mitted the  young  person  to  hve  with  him,  the  Master  of 
the  Rolls  decreed  a  specific  performance ;  considering  the 

.  "  Hol/i's  V.  Edwards,  and  i,  2  ;  and  see  1  Fonb.  Eq. 
Deane  v.  Izard,  1  Vern.  159;  b.  1,  c.  3,  s.  7,  n.  (b);  and 
S,  C.  1  Eq.  Ca..  Abr.  19,  pi.    s.  9,  n.  (/),  and  (i). 
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defendant's  condact  as  founded  in  ^ud".  So  where,  upon  CONTRACTS, 
jr  bill  for  a  portion  upon  marriage  of  the  plaintiff  with  .  ' 

the  defendant's  daughter,  it  appeared  that  there  was  no 
note  or  agreement  in  writing  signed  by, the  defendant  for 
the  payment  of  it,  but  that  a  letter  had  been  written  to  the 
plaintiff  by  a  third  person,  offering  a  portion,  which  was 
done  by  the  defendant's  consent,  and  that  a  treaty  for  a. 
suitable  settlement  was  had  with  hun^  but  the  matter  being 
long  in  suspense,  the  marriage  took  place  in  the  meantime; 
the  court,  although  it  appeared  that  the  defendant,  before 
the  parties  went  to  church,  declared  he  would  give  them 
Nothing,  and  the  statute  of  frauds  was  insisted  upon,  de- 
creed for  the  plaintiff;  considering  the  countermand  as 
nothing  after  the  young  people's  affections  were  engaged  ^ 
Possession,  delirered  in  pursuance  of  an  agreement,  is 
also  deemed  such  a  degree  of  performance,  as  is  sufficient  to 
^e  a  contract  out  of  the  statute,  altl^ough  the  purchaser 
has  not  expended  money  upon  the  pretmises.  Because  tiie 
mischief  intended  to  be  prevented  by  the  statute  was  in 
respect  of  such  agreements  only  of  which  no  part  was 
carried  into  execution,  and  which  were  set  up  merely  by 
parol;  and  therefore  execution  by  one  party  has  been  looked 
upon  as  so  far  conclusive,  as  to  induce  the  court  to  decree 
an  execution  by  the  other  party,  rather  than  the  agreement, 
so  fitr  as  it  has  been  already  carried  into  execution,  should 
be  destroyed'.  Thus,  where  A.  agreed  to  sell  lands  to 
(X  and  a  memorandum  was  drawn  up  of  the  agreement 
(but  not  signed  by  either  party)  and  soon  afterwards,  C. 
put  in  his  cattle  and  made  encroachments  on  other  lands 
of  A.,  upon  which  A,  refused  to  complete .  the  bargain, 
and  re-sold  the  land  to  D. ;  but,  per  curiam,  inasmuch  as 
possession  was  delivered  according  to  the  agreement,  the 


■  Halfpenny  v.  Ballei,  2  a  Freem.  .20^ ;  2  Vem.  322, 

Veru.  373 ;    et  vide   S.  C.  S.  C. 
Prec.  Chi.  404, 405.  '  See  Pow.  Contr,  30'o, 

f  Wanchford  y.  Fotherky, 
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cONTRACISt  bargain  was  executed,  and  a  specific  performaQce  must 
__^._  be  decreed  ^. 

AguBt^  where,  prerious  to  the  defendant's  marriage,  a 
sum  of  money,  the  property  of  his  wife  by  a  former  mar- 
riage, was  agreed  to  be  afefligned  to  trustees  for  her  separate 
use  during  coiwrture,  and  to  be  applied  after  her  deadi  to 
such  uses  as  she  JEdiould  appoint ;  and  after  the  manriage  a 
draft  of  an  assignment  was  prepared,  and  corrections  made 
in  the  husband's  hand^writing;  and  he  sufiered  her  to  re- 
ceive the  interest  <^  it  to  her  separate  use  during  the 
corerture.  These  circumstances  were  considered  by  Lord 
HArdwicke  as  a  part  performance,  and  as  taking  the  agree- 
meilt  out  of  the  statute.  His  Lordship  observing  that,  if 
the  statute  were  suffered  to  be  pleaded  to  the  discovery 
oven  of  a  parol  agreement  an  such  cases,  it  would  be 
very  mschievous '. 

And  an  agreement  by  ^arol  partly  performed,  will  be 
decreed  against  the  heir  of  die  vendor  under  it '. .  But  as 
the  principle  whicih  governs  the  court  is,  that  the  act  done 
in  part  perfonnance,  is  presumptive  evidence  that  the 
agreement  was  reaHy  made,  it  must  be  of  such  a  nature,  as 
the  c€Hiirt  is  satisfied  woidd  not  have  been  done^  unless  os 
account  of  tiie  c^reementw  And  therefore,  where  a  lessee 
agreed  by  parc^  to  take  a  lease  for  a  term  of  years  certain^ 
and  oontiBued  possession  on  the  credit  of  it;  th^te  being 
no  writings  to  make  omt  the  agreementy  it  vras  held  to  be 
directly  within  the  statute*. 

"1   Butcher  v.  Stug^tf  et  '  Laomv.  ifiirfii»,3Atk. 

aL  1  Vem.  363;   and  see  i;  1  Vee^ia;  2  Dick.  664; 

Pyke  V.  Williams,  {et  e  con-  and  see  Hawkes  v.  Hawkes, 

tra)f  %  ib.  455 ;  mi  Borrei  Finch.  300. 

V.  Gwmeaerm,    B«nb.  Rep.  *  Stnmum  v.  Bmtier,  1  Bac. 

94 ;  3  Eq.  Ca.  Abr.  48,  pi.  Abr.  74 ;  per  Lord  Hardw. 

'  17 ;    also  La^  Herbert  v.  3  Atk.  4 ;  Smith  v.  Turner, 

Marl  Powis  ef  df.  6  Bro.  cited  Prec.  Cha.  581 ;    and 

Par.  Ca.  102.  see  Hok  y.   WMte,    cited 

'  Tmfhr  v.  Be&ch,  1  Ves.  Bro.  Rep.  Gha;  409. 

«97. 
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Maniage  alone  ia  not  considered  in  equity  aa  a  part  C0firTRAC7ns|> 
performance  of  an  agreem^xt  made  between  the  parties  ^' 

themselyesyalthough  it  is  considered  as  such  to  bind  a  tkii4 
person  ° :  and  therefore,  though  in  the  case  before  mentioned 
of  a  letter  written  by  a  fadier,  promising  to  give  such  ^ 
fortune  with  his  dau^ter  to  any  oae  who  should  many  her^ 
this  entitles  the  husband  to  recover;  because  the  agreement 
is  execuled  on  his  part  as  fiur  as  it  can  be;  yet «  promiseof 
jBarriage  between  parties  by  pajrol,  i^kmi  certain  conditions, 
and  an  intermarriage  accordingly  wiQ  not  entitle  either 
paity  to  compel  a  p^ormance  of  the  conditions;  and  the 
reason  why  marriage  alone  is  not  looked  upon  as  an  exe- 
cution of  the  parol  contract  between  the  parties,  so  as  to 
take  such  case  out  of  the  statute,  seems  to  be^  that  if  it 
wei^  the  statute  would  be  entirely  evaded ;  for  all  promises 
of  this  kind  suppose  a  marriage  had  or  to  be  had  '. 

The  circumstance  of  one  party  desisting  from  his  pur- 
chase in  favour  of  another  party  on  certain  conditions  stipu- 
laledy  has  also  been  said  not  to  be  such  a  part  peribrmanca 
as  to  tfdce  an  agreement  in  favour  of  the  party  desisting  out 
of  the  statute :  thus,  where  A*  faeiog  jabout  to  purchase  a 
toft  of  ground  of  JB.,  and  C.  being  also  treating  for  the  same 
piaemifles,  met  iogetb^;  and.  it  was  proposed  and  agreed, 
ttttt  A»  should  desist  and  permit  C.  to  pmchase,  he  agree- 
ing to  let  A.  have,  at  a  psoportiosmble  price,  that  part  of 
the  gnound  he  desired;  and  thereupon  A,  desisted,  and  JB. 
completed  his  purchase;  a»d  afterwards  A.  refused  t» 
pfirform  the  agseement:  on  a  bill  filed  by  A.  upon  the 
ground  of  the  agreement's  being  in  part  executed,  by  his 
desisting  from  prosecuting  his  purchase,  a  specific  per- 
formance was  decreed  at  the  Rolls :  but  on  appeal  to  the 
Chancellor,  the  decree  was  reversed  (i). 

"  See  ViicmaUesB  MenU-  '  Prec.  Cfat.  561 ;  said 
cuu  V.  Maxwell,  and  &m-  see  BroumBmitk  v.  Oilbome^ 
nwe  V.  Bulier,  supra.  Strange,  738. 

(1)  See*  Lmuu  v«  Boy/y,  a  Vem.  627  ;  sed  qumn;  and 
see  Vin.  Abr.  gai,  pi.  33 ;  and  2  Eq.Ca.  Abr.  45,  pi.  10,  both 

which 


&c. 
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CONTRACTS,       MoreoTer,  in  a  case  where,  on  a  bill  filed  for  specific 

execution  of-  a  parol  agreement  for  the  purchase  of  an 

estate,  proof  was  adduced  of  the  deKvery  of  a  rent-roll  to 
the  purchaser,  altered  and  dated  by  the  seller  in  his  own 
hand-writing;  of  his  delivering  the  deeds  to  the  purchaser's 
agent,  to  <be  compared  with  the  rent-roll,  and  laymg  an 
abstract  of  his  tide,  and  a  case  thereapon,  before  counsel, 
in  which  it  was  stated,  that  the  purchaser  had  agreed  with 
the  seller  for  the  purchase  of  the  lands  at  twenty-one  years 
purchase ;  of  his  giving  the  purchaser  a  list  of  his  debts 
which  affected  the  estate,  and  authorizing  him  to  apply 
to  his  creditors,  to  several  of  whom,  and  to  other  persons, 
the  seller  was  charged  to  have  written  letters  himself, 
informing  him  that  he  had  agreed  with  the  purchaser  to 
sell;  and  of  his  afterwards  sending  to  the  tenants  to  treat 
with  A.  as  owner  of  the  estate,  for  renewal  of  leases,  and 
to  cut  down  timber;  and  to  prevent  the  effect  of  an  ekgit 
against  him,  of  his  producing  evidence  before  a  jury  that 
such  agreement  and  purchase  had  been  made ;  all  these 
circumstances  were  held  to  be  insufficient,  on  the  ground 
of  a  part  execution,  to  take  the  agreement  out  of  the 
statute  of  frauds  ^. 

Again,  where,  on  a  bill  for  a  specific  performance  of  an 
agreement  for  the  sale  .of  certain  freehold  premise^  and 
stock  in  trade,  it  appeared,  that  pending  the  negotiation,  . 
the  defendant  delivered  to  the  plaintiff  a  particular  of  the  > 
premises  and  property  to  be  sold,  and  the  terms  or  con-  - 
ditiona  of  the  sale,  all  in  his  own  hand*writing,  and  signed- 

^  Whaley  v.  Bugenall,  6  Bro.  Par.  Ca.  45. 


which  seem  to  be  the  same  case  as  that  reported  in  Vernon^  . 
and  these  reporters  rest  the  Chancellor's  decree  on  the 

Sound  that  there  was  no  absolute  nor  positive  agreement^ 
e. words  being  ambiguous  and  uncertain;  and  not  on  the  1 
ground  that  the  forbearing  by  agreement  to  do  an  act  . 
might  not  be  a  part  performance,  and  raise  as  strong  an 
equity,  to  have  the  benefit  stipulated  in  return,  as  an  act 
done.  , 
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by  hiniy  when  it  was  agreed,  that  the  pktintifT  should  have  CONTRACTS. 
till  a  certain  day  to  consider  of  the  purchase,  as  he  objectied 
to  the  price.  It  was  afterwards  agreed,  that  the^purchase 
should  take  place  at  a  reduced  price ;  and  verbal  instruc- 
tions for  a  conveyance  were  given  by  both  parties  together 
to  an  attorney,  to  whom  the  defendant  delivered  the  parti*- 
cular  as  instructions  for  the  deed,  which  was  prepared, 
read  over,  and  approved  by  the  parties.  The  Court  of 
Exchequer  held,  that  these  circumstanoeswere  not  sufficient 
to  take  the  agreement  out  of  the  statute :  that  the  particular 
was  not, made  out  .as  evidence  of  any  agreement,  but 
merely  as  a  list  or  catalogue  of  the  matters  for  sale,  to  en- 
able the  purchaser  to  form  a  proper  estimate  of  their  value : 
that  it  was  delivered  into  the  attorney's  hands  for  the  saine 
purpose :  and  was  signed  merely  to  authenticate  it  as  such 
list :  that  It  was  delivered  in  as  the  foundation  of  a  sale  at  a 
higher  price ;  and  could  be  no  evidence  of  the  terms  of  the  ' 

second  contact,  or.even  of  its  existence )  since  with  the 
price,  the  parcels  also  may  have  been  varied :  that  the  in- 
structing an  attorney  to  draw  conveyances,  and  his  doing 
so,  is  no  part  performance  of  a  contract:  to  take  the  cast 
out  of  the  statute,  there  nqiust  be  a  part  execution  of  ^5 
substance  of  the  agreement  kself :  that  the  agreement  being 
void  as  to  the  land,  must  be  void  also  as  to  the  personal 
property,  which  was  to  be  sold  with  it ;  it  is  one  entire  * 
contract,  and  the  whole  must  stand  or  fall  together :  that  it 
could  never  be  the  intention  of  the  parties,  that  the  stock 
should  be  sold  apart  from  the  premises,  as  most  of  it  was 
of  little  comparative  value  sep^irately ;  and  the  agreement 
being  for-one  entire  sum,  they  could  not  sever  it'» 

But  possession,  un4er  a  parol  agreement,  of  however 
long  standing,  wiU  not  he  a  ground  to  establish  it,  if  it  ap- 
pear that  the  persons  who  made  such  agreement  had  not  a 
right  to  contract.    As  if  an  agreement  for  partitioa  be 

•  Cooke  v.  Tombs,  Anstr.  4«0 ;  £««  v.  Barber,  Anstr. 
4^6,  n.  S.  P,      ) 
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coNTItACTS,  made  by  two  husbands,  of  land  belonging  to  their  wives^ 
_  tvithout  the  consent  of  the  wives ;  for  they  cannot  thereby 

bind  the  inheritance  of  their  wives'. 

Having  now  suflScienfly  considered  the  requisites  to 
constitute  a  valid  contract  or  agreementyes  the  foundation 
of  the  deed  by  which  such  contract  may  be  perfected,  or 
executed,  I  shall  proceed  to  consider  the  nature  and 
different  species  of  deeds  themiselves,  and  the*  ceremonies* 
requisite  to  give  them  effect 


-  ■'■■■'  I 


CHAP.  II. 

OF   A    DEED. 

^^^^^'  ^N  oonieqiieniee  of  Ae  adoMSBiot^  of  the  right  of  pitK- 
perty,  or  the  allowance  by  the  law  of  society  of  aa  exdu^ 
sive  right  to  those  (btngs  which  by  the  law  of  natui^ivere 
iti  oomraofi,  It  waft  necessary  th«t  some  means  should  be- 
d^ged,  not  only  by  which  that  separate  right  or  exclusive 
property  should  be  <»riginarlly  acquired^  which,  we  ha«r6 
«iope  tha»  once  obserip^d,  was  that  of  occvipancy  or  first 
possession,  'but  ako  by  wfaic^  this  possessiott,  when  onc^ 
gained,  migh(  be  contiMed,  and  tmnsferred  from  one  per^ 
son  to  another ;  for  without  this,  «pon'  the  demise  of  the 
proprietor,  it  would  again  become  oommon,  and  al!  thos^ 
mischiefs  and  contentions  wonld  ensue,  whtA  the  right  of 
property  was  introdnced  to  prevent.  For  the  puifioae^ 
therefore,  of  continuiiig  the  ]^SBe«rion,  the  nmiicipd  law 
of  most  conntrieB  has  established  ^teet^s  md  aHenatkm  ^ 
the  fanner  to  <!ontint(e  the  possession  in  the  heirs  of  the 
pr<^|«i€tof ,  after  bis  involuntarf  dereliction  of  it  by  la» 
death ;  the  latter  to  continue  it  in  those  persons  to  whom^ 

•  Inland  v.BMtU,  iAtk.626. 
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by  hi«  own  volvQlary  act,  be  shall  choose  to  relinqnish  it      DEEDS. 

in  his  life-time.    A  transfer  of  property  being  once  ad-  

nutted  by  Iaw«  it  became  necessary  that  it  should  be  pro- 
perly  evidenced ;  in  order  to  prevent  disputes,  either  about 
the  fact^  as  whether  there  was  any  tranitfer  at  all ;  or  con- 
cerning the  persons,  by  or  to  whom  it  was  transferred ;  or 
with  regard  to  the  aulyect  matter^  as  what  the  thing  trans- 
ferred consisted  of;  or  lastly,  with  relation  to  the  mode 
and  quality  of  the  transf^,  as  for  what  period  of  time  (or, 
in  other  words,  for*  what  estate  and  interest)  the  convey- 
sttoe  was  made.  The  legal  evidences  of  this  transfer  of 
property  are  called^  in  the  laws  of  England,  the  common 
assurances  of  the  realm ;  whereby  every  man's  estate  is 
assured  to  him«  and  all  controversies,  doubts,  and  difficul- 
ties are  either  prevented  or  removed  ^. 

These  common  assurances  are  made  in  four  ways,  i .  By 
mister  Mpai&,  or  deed ;  which  is  an  assurance  transacted 
between  two  or  more  private  persona  in  pais,  in  the  coun- 
try ;  that  is  (according  to  the  old  common  law)  upon  the 
veiy  spot  to  be  transferred.  2.  By  matter  of  record,  or 
an  assurance  transactsd  oidy  in  the  king's  public  courts  of 
record.  3.  By  q[>e(»al  custom,  obtaining  in  some  parti? 
cdar  places,  and  relating  only  to  some  particular  species 
of  property.  Which  three  are  such  as  take  effbct  during 
the  life  of  the  party  conveying  or  assuring.  4.  The  fourth 
takes  no  dfect  till  after  his  death ;  and  that  is  by  devise^ 
contained  in  his  last  will  and  testament^.  Of  all  these  I 
shaB  treat  in  the  order  they  have  been  here  mentioned. 

A  0£ ED  has  already  been  defined  to  be  a  writing  sealed  j|J^™^''"  "* 
and  delivered  by  the  parties  in  evidence  and  execution  of 
some  prior  agreement''.  The  land  does  not  pi^s  by  the 
words  of  the  deed ;  the  deed  is  therefore  only  evidence  of 
the  will,  and  direction  of  tlie  partijss;  it  is  the  preceding 
or  accompanying  ceremony,  (as  livery  in  some  cases,  the 

^  2  Blac.  Com.  294.  *  Co.  lit.  35,  b.  171 ;    1 

*  Id,  ibid.  lit  s.  370;  1  Inst,  aao^ 
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DEEDS.      statute  of  uses  in  others,  surrenders,  &c.  in  others,)  that 
■^"""""""""^  transfers  the  land.   It  is  sometimes  called  a  charter,  carta^ 
from  it^  materials ;  but  most  usually,  when  applied  to  the 
transactions  of  private  subjects,  it  is  called  a  deed,  in  Latin 
factum {\\  Mrti9xn9,  because  it  is  the  most  solemn  and 
authentic  act  that  a  man  can  possibly  perform^  with  rela-^ 
tion  to  the  disposal  of  his  property ;  and  therefore  a  man 
shall  always  be  estopped  by  his  own  deed,  or  not  permitted 
to  aver  or  prove  any  thing  in  contradiction  to  what  he  ha» 
once  so  solemnly  Imd  deliberatdy  avowed  *.    If  a  deed  be 
made  by  more  parties  than  one,  there  ought  to  be  regularly 
as  many  copies  of  it  as  there  are  parties,  and  each  should 
be  cut  or  indented  (formerly  in  acute  angles  instar  dentium, 
like  the  teeth  of  a  saw,  but  at  present  in  a  waving  line)  on 
the  top  or  side,  to  tally  or  correspond  with  the  other ; 
which  deed,  so  made,  is  called  an  indenture.    Formerly, 
when  deeds  were  more  concise  than  at  present,  it  waff 
usual'  to  write  both  parts  on  the  same  piece  of  parchment, 
with  some  word  or  letters  of  the  alphabet  written  between 
them;  through  which  the  parchment  was  cut,  either  in  a 
straight  or  indented  line,  in  such  a  manner  as  to  leave  half 
the  word  on  one  part  and  half  on  the  other.    Deeils  thoR 
made  were  denominated  syngrapha  by  the  euionists  ^ ;  and 
with  us  chirograaph,  or  hand^writings  ' ;  the  word  cirogra^ 
phum  or  cyragraphum  being  usiially  that  which  is  divided' 
in  making  the  indenture^:  and  this  custom  is  still  pre- 
served in  making  out  the  indenture  of  a  fine,  of  whicb 
hereafter^    But  at  length  indenting  only  has  come  into 
use,  without  cutting  through  any  letters  at  all ;  and  it 
seems  at  present,  except  in  some  particular  cases  whid^ 

•  Plowd.  434^  ^  And  see  Co.  lit.  143,  b* 

^  Lyndew,  1. 1,  t.  10,  c.  i,    n.  (4).  222,  a.  n.  (1.) ;  M[od, 
«  Mirror,  c.  2,  s.  27.  Form.  Angl.  Diss.  29/ 


(1)  For  the  difference  between  deeds  and  ckarferB>  see 
Mod.  Forfn.  Angl.  Diss.  Co.  Lit  9,  b.  n. 
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will  be  hereafter  mentionedy  to  serve  for  little  oflier  pur-  deeds. 
poee  than  to  give  name  to  the  species  of  the  deed.  When  "' " 
the  several  parts  of  an  indenture  are  interchangeably  exe- 
cuted by  the  several  parties,  that  part  or  copy  which  is 
executed  by  the  grantor  is  usually  called  the  original,  and 
the  rest  are  counterparts ;  though  of  late  it  is  more  fre- 
quent for  all  the  parties  to  execute  each  part,  which 
renders  them  all  originals  (i).  A  deed  made  by  one  party 
only  is  not  indented,  but  polled  or  shaved  quite  even ;  and 
therefore  called  a  deed-poll^  or  a  single  deed  S  for  being  a 
dedaiation  by  one  party  only,  and  not  an  agreement  be- 
tween two  or  more,  one  part  only,  to  be  retained  by 
the  donee  as  evidence  against  the  other,  is  uU  that  is 
necessaryj. 

Some  deeds  must  b^  indented  in  order  fo  their  validity, 
for  the  puipoees  for  which  they  are  used,  as  bargains  and 
sales  to  be  enrolled^,  bargains  and  sales  of  bankrupt's 
estate',  leases  by  ecclesiastical  persons,  or  persons  seised 
in  right  of  their  wives  ",  indentures  of  apprenticeship,  Sec.; 
but  all  the  parts  of  an  indenture  make  up  but  one  deed  in 
judgment  of  law,  and  each  part  is  of  as  great  force  as  both, 
or  all  the  parts  together,  and  they  are  esteemed  the  mutual 
deeds  of  all  parties,  and  either  party  may  be  bound  by 
either  of  the  parts;  and  the  words  of  the  indenture  dk^ 
the  words  of  aU  parties ;  for  though  they  be  spoken  as  the 
words  of  one  party  only,  yet  they  may  be  equally  applied 
ta  the  other  party,  if  diey  more  properly  belong  to  him ; 
for  all  words  in  an  indenture,  which  are  doubtfol,^all  be 
applied  and  expounded  to  be  spoken  by  him  to  whom  they 
will  best  agree,  according  to  the  intent  of  the  parties ;  and 

'  Mir.  c.2;    lit.  s,37i,  '  i3Eliz.c.  7;  andsee43 

37«-  lb.  c.  18. 

j  Lit.  s.  370.  "*  32  Hen.  8,  c.  28* 
*  27  Hen.  8,  c.  i6. 

(1)  A  counterpart  is,  however,  admissible  evidence  of 
the  original.    See  Eytm  v.  JBy^on,  Prec.  Ch.  1 16. 

vol*.  IV.  o 
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DEEDS  *  they  shall  not  be  taken  more  strongly  against  one,  or  be- 
Qeficially  for  the  other,  as  the  words  of  a  deed*poll  shall ". 
Atid  hence  also,  an  indenture  made  in  the  fimt  person,  is  as 
valid  as  if  made  in  the  third  person,  provided  both  parties  put 
their  seals  ^  But  although  both  parts  of  the  indenture  are 
but  a&  one  deed,  yet  the  part  of  the  grantor  is  as  the  prin* 
cipal,  and  the  other  but  a  counterpart  i*.  And  therefore^ 
though  if  the  lessor  only  seal  and  not  the  lessee,  it  is 
holden  as  good  as  if  both  had  sealed ;  yet  if  there  be  any 
difference  between  the  parts  %  the  counterpart  ahail  be 
made  to  agree  with  the  principal.  An  indenture  is  of 
more  forcible  operation  than  a  deed-poll,  inaamiv^h  a«  it 
works  an  estoppel,  t.  e,  doth  bar  and  conclude  either  party 
to  say  or  except  any  thing  against  its  contents.  If,  thep^ 
fore,  a  lease  be  by  indenture,  both  parties  are  conckided  to 
say,  that  the  lessor  had  nothing  itt  the  land  a(  the  time  of 
the  lease  made ;  so  that  if  the  lessor  happen  to  have  the  land 
afterwards  by  purchase  or  descent,  the  lessee  may  enter 
upon  him  by  way  of  conclusion^  and  the  lessee  by  esloppet 
shall  be  forced  to  pay  bier  rent '«  But  it  is  otherwise  of  a 
deed<poll,  for  this  is  eomtnonly  but  ofooepart,  which  is 
sealed  by  the  feoffor,  lessor;  Si^c,  only.  And  thia  abatf 
therefore  be  expounded  to  be  the  sole  de«d  of  him  who 
made  it,  and  bind  him  only,  axi4  be  alao  expoMmd^  altQ* 
gather  in  hi»  fieivour,  and  against  the  feoffotj^  IfUlsprA  &c. 
Nor  does  this  w^rk  any  estoppel  a^aii^  either  party'. 
Bat  whether  a  deed  be  indented  qt  pgUi  if  thafO  be  ^reci- 
procal  covenants  between  the  parties,  wA  eau^  of  $bem 
seal  and  deliver  it  to  the  other»  it  is  good  for  boih  piiities ; 
and  he  who  can  ^get  the  deed  into  hiA  hand  to  sboir  or 
plead  it,  may  take  advantage  of  it  against  the  other.  And 
in  this  case  the  deed  is  usually  kept  by  one  indifferent  be- 
tween  them  both ' » 

"  Plow.  134 ;  Lit.  370.  '  Plow.  434,  421. 

<>  Lit.  s.  373.  •  Shep.  Touch.  5a. 

p  Finch's  Law,  109.  *  Co,  Lit.  143. 
1  Sheji.  Touch.  52. 
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We  must  DOW  consider  the  requisites  to  a  deed.  deeds. 

1 .  The  first  requisite  of  a  deed  is,  that  it  be  in  writing.  ' 

Formeriy,  many  conveyances  were  made  by  parol,  or  Deed  must  he 
word  of  mouth  only,  without  writing,  accompanied  how-  - 
ever  by  some  ceremony  symbolical  of  a  delivery  of  the 
thing  intended  to  be  transferred  (i);  but  this  giving  a 
handle  to  a  variety  of  frauds,  the  statute  29'Car.  n,  c.  3, 
we  have  seen,  enacta,  that  no  estate,  or  interest  in  lands, 
tenements,  or.  hereditaments,  made  by  livery  of  seisin,  or 
by  parol  only,  (except  leases,  not  exceeding  three  years 
from  the  making,  and  whereon  the  reserved  rent  is  at  least  ^ 

two-thirds  of  the  real  value)  shall  be  looked  upon  asof 
greater  force  than  an  estate  at  will ;  nor  shall  any  assign- 
ment, grant,  or  surrender  of  any  interest  in  any  freehold 
hereditament,  be  vdid,  unless  in  both  casai  the  same  be 
put  in  writings  and  signed  by  the  party  granting,  or  his 
agent  lawfully  authorized,  in  writing. 

And  the  deed  muat  be  all  written  before  the  dealing  and 
delivery  of  it ;  f6r  if  a  man  seal  and  deliver  an  empty  piece 
of  paper  or  parchment,  ahhou^  he  give  directions  that  an 
obligation  or  other  matter  shall  be  written  on  it,  and  this  be 
dcme  accordingly,  yet  it  will  be  no  good  deed ".  This  writing 
mnst  be  (as  has  been  befc^e  observed)  on  parchment  or  paper, 
ferifan  agreement  be  written  on  a  piece  of  wood,  linen,  &k^ 
bttxk  of  a  tree,  a  stone,  or  the  like,  and  this  be  sealed  and 
delivered ;  this  is  no  good  deed  '.  Wood  or  stone  may  be 
more  durable,  and  linen  less  liable  to  erasures;  but  writing 
on  paper  or  parchment  unites  in  itself,  more  perf($ptly  than 
any  other  way,  both  those  desirable  qualities,  for. there  is 

■  Perk,  s.  118;  Co:  Lit.  '  Co.  Lit.  229,  a;  F.N.B. 
171;  Shep.  T.  54.  122. 


(i)  Ingulpb,  in  his.History  of  the  Abbey  of  Croyland, 
Bajrs,  *'  cmferebantnr  multa  praiia  nudo  verbo,  absque 
seripto  vel  cnarta,  tantum  citm  aomini  gladid  galeUj  vel  comu, 
vel  craiera,  ei  plurima  tenementa  cum  calcari^  cum  strigili^ 
cam  arcu ;  et^nonnnUa  eum  sagitta"     Pref.  Mad.  For. 
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0££DS.  nothing  else  so  durable,  and  at  the  same  time  so  little 
""""—""""  liable  to  alteration;  nothing  so  secure  from  alteration,  that 
is  at  the  same  time  so  durable  ^.  But  it  may  be  written 
in  any  language,  or  in  any  hand  *.  And  therefore  it  is 
held,  that  a  deed  written  in  French  or  Latin,  and  in  text, 
court,  or  Roman  hand,  is  as  good  as  a  deed  written  in 
English  and  in  a  secretary  hand.  And  though  there  be 
any  alteration,  erasure,  or  interlining,  made  in  any  part 
of  the  deed  before  the  delivery  of  it,  this  will  not  hurt  the 
deed  *  ( i ).  The  matter  written,  must  be  legally  and  orderly 
set  forth:  Le*  there  must  be  words  sufficient  to  set  forth 
the  agreement  a^d  bind  the  parties ;  for  a  deed  may  be 
void  and  lose  its  virtue  wholly  or  in  part,  for  repugnancy 
or  uncertainty  ^.  But  it  is  not  material  whether  the  deed 
bo  in  the  first,  or  in  the  third  person,  so  as  the  words  be 
aptly  applied^.  Neither  .is  it  necessary  that  die  'English 
or  Latin,  whereby  it  is  made,  be  true  and  congruous ;-  for 
false  and  incongruous  Latin  or  English  seldom  or  never 
hurts  a  deed:  for  the  rules  are,  Falsa  crthographia  non 
vitiat  chartam.  Falsa  grammatica  turn  vUiat  concesikmem  ^. 
Neither  is  it  necessary  that  a  deed  have  all  the  usual  parts, 
as  premises,  habendum,  &c.  for  a  deed  may  be  good  without 
either  habendum^  tenendum,  warranty,  reservation,  or  cove* 
nant.  But,  as  these  formal  and  orderly  parts  are  calculated 
tq  convey  that  meaning  in  the  cleare§t>  distincjtesty  and 

^  2  Blac.  Com.  297.  ^  Co.  super  Lit.  225. 

*  2  Co.  3.  ^  Fitz.  Fait.  8c  Feoffinents, 

•Perkis.  155;    Shep.T.  5;  Dyer,  6, 

55;  Co.  Lit.  225 ;   ana  see  ^  5  Co.  121 ;    10  lb.  133  ; 

1  Keb.  21.       '  Co.  Lit.  6. 


<i)  But  in  such  cases  it  is  proper  to  make  a  memorandum 
of  it.  upon  the  back  of  the  deed,  and  to  give  the  witnesses 
notice  of  it ;  for  otherwise  if  it  be  in  any  place  material, 
as  in  the  name  of  the  grantor,  grantee,  in  tne  limiting  of 
the  estate,  or  the  like,  and  especially  if  it  be  in  a  deed-poll, 
the  deed  is  greatly  suspicious.    Shep.  Touch,  55. 
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most  efiectual  manner,  and  have  been  well  considered  and      deeds. 

settled  by  the  wisdom  of  Buccessive  ages,  it  is  prudent  not  ~ "^ 

to  depart  from  them  without  good  reason  or  urgent  neces- 
sity *•  And  a  deed  is  good,  although  these  words  in  the 
dose  thereof.  In  cujtu  ret  testiniofdum  dgillum  tneunt  appo^ 
8ui,  be  omitted ;  and  although  there  be  no  mentioiv  made 
in  the  same  that  it  was  sealed  and  delivered  ^ ;  so  as  in 
truth  it  be  duly  sealed  and  delivered,  and  the  sealing  and 
delivery  can  be  proved.  Also  a  dee4  is  good,  though  it 
mention  no  time  or  place  of  date  or  making,  or  have  a  fake 
date,  or  be  dated  at  one  time  and  delivered  at  another; 
and  although  it  have  an  impossible  date,  as  the  30th  of 
FebrCiary,  or  the  like^,  for  anciently,  until  the  time  of 
Edw.  2,  and  Edw.  3,  deeds  bad  no  date ;  because  the  law 
was  then  held  to  be,  that  if  a  deed  were  dated  before  the 
time  of  memory  it  was  not  pleadable,  ^xcept  it  were  of 
record*. 

2.  The  second  thing  required  in  every  well  made  deed- is,  Parties  tb  a 
that  the  person  making  it  be  able  to  give,  grant,  make,  or 
do  the  thing  contained  in  it;  that  the  person  to  whom  it  is 
made,  be  capable  of  taking  the  thing  to  be  given,  granted, 
made,  or  done  thereby;  for  if  it  be  made  by  or  to  any  such 
persons  as  are  disabled,  as  infants,  aliens,  women  covert, 
persons  attainted  of  treason  or  felony,  idiots>  and  such 
like,«it  wijl  be  void  or  voidable,  in  all  or  part^  But  any 
person  natural,  male  or  female,*  or  politic,  as  sole  corpora- 
tions>  or  corporations  aggregate  of  many,  ecclesiastical  or 
temporal,  not  disabled  by  law,  may  give  or  take  by  deed. 
But  with  respect  to  these  things,  particular  inquiry  has 
already  been  made,  under  the  head  of  Agreements  J. 
3«  The  third  thing  required  in  ad^d  is,  that  if  the  party  Deed  to  be 

read. 

«  a  Blac.  Com.  agBu  *»  2  Co. 5 ;  5 lb.  1x7 ;  Dyer, 

'«Co.6;Dyer,i9;Keaw.    fl  P^^^^-^-^^o;  Co.  lit. 

^^l  o     n         n     ,.  *  ^^^'  73;  Plow. 656; 

»  &ee  Cromwell  y.  Uruns^    Perk.  s.  1.  iig. 

den,  2  Salk.  462.  j  Ante,  c.  1. 
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who  is  to  seal  it,  be  a  blind  or  an  illiterate  man,  and  desire  to 
hear  it  read,  that  it  be  so ;  for  if  such  a  man  be  to  seal  a 
deed,  and  he  desire  to  hear  it,  or  to  hear  the  contents  of  it 
read,  or  declared  to  him  first,  and  it  be  not  done,  and  he 
aftervTtirds  seal  or  deliver  it,  this  is  no  good  deed  ^.  So  if 
upon  or  without  any  such  request  made  by  him  who  is  to 
seal  and  deliver  it,  the  party  himself  to  whom  it  is  made> 
or  a  stranger,  shall  read  the  deed,  or  declare  the  contents 
of  it,  falsely  and  otherwise  than  in  truth  it  is,  the  deed  will 
be  void,  at  least  for  so  much  as  is  so  misread  or  miade* 
clared.  But  if  the  party  himself  who  is  to  seal  and  Ae* 
liver  it,  before  the  sealing  and  delivery,  cause  another 
person  who  is  a  stranger  covinotisly  to  read  it,  pr  to  de^ 
clare  the  contents  to  him,  otherwise  than  it  is,  on  purpose 
to  make  the  deed  void,  this  will  not  hurt  the  deed,  for  no 
man  shall  be  permitted  to  take  advanta^  of  his  own  wit»i^. 
So  if  the  party  that  is  to  seal  the  deed,  cipi  read  himself, 
and  does  not,  or  being  an  illiterate  or  a^bUnd  man,  does 
not  require  to  hear  the  deed  read,  or  the  contents  declared^ 
in  these  cases,  althon^  the  deed  be  contrary  to  his  inten-^ 
tion,  yet  it  is  goo4  and  unavoidable  ^  i 

4.  A. further  requisite  to  a  deed,  seems  to  be,4hat  the 
paper  or  parchment  upon  which  it  is  written,  be  properly 
stamped,  as  required  by  the  several  statutes  made  for 
t)iat  purpose;  because  otherwise  the  deed  cannot  be  given 
in  evidence.  This,  however,  appears  to  be  the  only  n^ 
cessity  for  having  a  stamp  imposed ;  as  the  want  of  a 
stamp  ''  does  not  prevent  the  intrinsic  operation  or  legal 
effect  of  the  deed,  but  only  puts  a  stop  to  or  suspends  its 
being  pleaded  or  given  in  evidence  in  any  coarti  or  ad* 
mitted  in  any  court  to  be  good,  useful,  or  available,  until 
the  duty  and  penalty  be  paid,  and  the  receipt  be  given  for 
the  same,  and  the  deed  be  properly  stamped.  This,  there** 
fore,  only  affects  the  use  to  be  made  of  the  deed,  its  good- 

^  Mamer's  case,  1  Co.  1 1        '  Shep.  Touch.  fi6. 
lb.  27 ;  Thorogood^u  case,  9 
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II68S  in  eoBrty  and  the  capacity  of  availing  one's-self  of  it      DSEDS. 
there,  without  rendering  the  deed  itself  inoperative  or  in-  "" 

effectual  in  other  respects.  It  only  imposes  an  incapacity 
of  availijkg  one'»-self  of  the  operation  of  the  deed  till  .the 
duty  and  penalty  be  paid,  8ic.  without  making  the  deed 
itself  invalid;  for  the  incapacity  of  availing  one's^self  of 
the  deed  is  to  cease  upon  payment  and  receipt  thereof, 
which  supposes  a  subsisting  and  continuing  intrinsic  vali- 
dity, good,  useful,  and  available,  on  such  payment,  though 
rendered  unavailable  till  then;  for  if  a  deed  bad  no  validity 
at  aU  till  such  payment^  it  could  not  be  available,  as  its 
effect  and  operation  mast  primarily  and  substantii^y  de- 
pend on  its  original  nature  and  validity ;  and  it  can  be 
only  available  accoiding  to  that"*.  And,  accordingly, 
where  a  patent,  which  had  been  given  in  evidence,  was  not 
stamped  at  the  time  it  Was  sealed,  aad  the  question  was. 
Whether  the  patent  pught  to  have  been  admitted  as  evi- 
dence? the  whole  court  were  of  opinion,  that,  being 
stamped  at  the  time  of  the  trial,  it  was  admissible  evidence ; 
for  that  the  intention  of  the  stamp  act  is  not  to  make  un-  - 
stamped  deeds  absolutely  void,  but  to  add  a  penalty, 
(which  had  in  that  case  been  paid)  for  enforcing  the  pay- 
ment of  the  stamp  duty '^. 

But  where  the  legislature  hate  appropriated  a  stamp  to 
any  particular  £mn  of  instrument^  a  substitution  of  another 
stamp,  though  of  equal  value,  will  not  give  validity  to  such 
instrument;  for  as  long  as  a  distinction  of  the  several 
stamps  ia  {Nreserved  by  the  legislature,  it  must  be  adhered 
to  by  the  courts  of  justice.  Hence,  articles  of  agreement, 
under  seal,  stamped  with  an  agreement  stamp,  were  holden 
to  be  inadmissible  in  evidence,  though  the  agreement 
stamp  which  they  bpre  was  of  the  same  value  with  the 
itamp  which  tbey  requh'ed,  viz.  a  deed  atamp"". 

■  Fearne's  Posth.  Works,  Ation,  Stra.  575 ;  and.  Salk. 
4^1-  '  61a. 

*  Rex  Y.  Bis/iop  of  Chester,  "^  Robinson  v.  Dry brough 
Stra.  6^4;  5  &  6  W.  d,  c.  21 ;  6  Term  Eep.  31 7 ;  but  see 
and  see  8  Mod.  «36,  364;    55  Geo.  3.  c.  1S4.         • 
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« 

And  though  it  bus  been  sftid  that  one  country  will  not 
take  notice  of  the  rerenne  laws  of  another^  yet  it  hath  been 
holden,  that  a  party  cannot  give  in  evidence  a  written  con- 
tract made  in  Jamaica,  which,  by  the  hiws  of  that  island, 
was  void  for  want  of  a  stamp  i^. 

5.  A  fifth  requisite  to  a  deed  is,  that  the  party  whose 
deed  it  is  should  seal,  and  now,  in  most  .cases,  sign  it  also. 
The  use  of  seals,  as  a  mark  of  authenticity  to  letters  and 
other  instruments  in  .writing,  is  extremely  ancient.    We 
read  of  it  among  the  Jews  and  Persians  ip.  the  earliest  and 
most  sacred  records  of  history^.    And  in  the  boc^L  of 
Jeremiah  there  is  a  t'ery  remarkable  instance,  not  only  <^ 
an  attestation  by  seal,  but  also  of  the  other  usual  formali- 
ties attending  a  Jewish  purchase  ^    In  the  civil  law  alBO% 
seals  were  the  evidence  of  truth;  and  were  required,  on 
the  part  of  the  witnesses  at  least,  at  the  attestatinn  of 
every  testament.  But  in  the  times  of  our  Saxon  ancestors, 
they  were  not  much  in  use  in  England.    For  though  Sir 
Edward  Coke ^  relies  on  an  instance*  of  King  Edwin's 
making  use  of  a  seal  a]bout  an  hundred  years  before  the 
Conquest,  yet  it  does  not  follow  that  this  wad  the  usage 
among  the  whole  nation:  and  perhaps  the  charter,  be 
mentions,  may  be  of  doubtful  authority,  from  this  very  cir- 
cumstance of  being  sealed ;  since  we  are  assured,  by  all 
our  ancient  historians,  that  sealing  was  not  then  in  com- 
mon use.    The  method  of  the  Saxons  was  for  such  ^b 
could  write  to  subscribe  their  >  names,  and,  whether  they 
could  write  o  not   to  affix  the  sign  of  the  cross :  which 


p  AhesY.  Hodgsanj  7Term 
Rep.  241. 

^  1  Kings,  c.  21 ;  Daniel, 
c.  6;  Esther,  c.  8. 

'  ''  And  I  bought  the  field 
of  Hapameel,  and  weighed 
him  the  money,  even  seven- 
teen shekels  of  silver.  And 
I  subscribed  the  evidence, 
and  sealed  it  and  took  wit- 


nesses, and  weighed  him  the 
money  in  the  balances.  And 
I  took  the  evidence  of  the 
purchase,  both  that  which 
was  sealed  according  to  the 
law  and  custom,  and  also 
that  which  was  open."  C.32. 

'  Just.  Inst.  3, 10.  2  &  g:. 

*  1  Co.  Inst.  7,  70,  a. 
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custom  our  i&iterafce  vulgar  do,  for  the  most  part,  to  ihiu     deeds. 

day  keep  up,  by  signing  a  cross  for  their  mark,  when  un-  — • 

able  to  write  their  names.  And,  indeed,  this  inability  to 
write,  and  therefore  making  a  cross  in  its  stead,  is  honestly 
avowed  by  Cesdwalla,  a  Saxon  king,  at  the  end  of  one  of 
his  charters".  In  like  manner^  and  for  the  same  insur- 
mountable reason,  the  Normans,  a  brave  but  illiterate  na- 
tion,  at  their  first  settlement  in  Fiance,  used  the  practice 
of  sealing  only,  without  writing  their  names :  which  cus« 
tom  continued  when  learning  made  its  way  among  them, 
though  the  teason  for  doing  it  had  ceased ;  and  hence  the 
charter  of  Edward  the  Confessor  to  Westminstor  Abbey, 
himsdf  being  brought  up  in  Normandy,  was  witnessed 
only  by  his  seal,  and  is  generally  thought  to  be  the  oldest 
sealed  charter  of  any  authenticity  in  England  ^.  At  the 
Conquest,  the  Norman  lords  brought  over  into  this  kingdom 
their  own  iashions ;  and  introduced  waxen  seals  only,  in- 
stead of  the  English  method  of  writing  their  names,  and 
signing  with  the  sign  of  the  cross'*.  And  in  the,  reign  of 
Edward  I.  every  freeman,  and  even  such  of  the  more  sub- 
stantial villeins  as  were  fit  to  be  put  upon  juries,  had  their 
distinct  particular  seals*.  The  impressions  of  tliese  seals 
were  sometimes  a  knight  on  horseback,  sometimes  other 
devices :  but  coats  of  arms  were  not  introduced  into  seals, 
nor  indeed  into  any  odier  use,  till  about  the  reign  of  Richard 
Ihe  First,  who  Ivought  them  from  the  crusade  in  the  holy  « 
land;  where  they  were  first  invented  and  painted  on  the 

"  **  Propria  manupro  igmh  ^  Lamb.  Archeion,  51, 
rantiaUterarumrignumsanC'  *  "  Hormanm  chirogra^ 
tecrucisexpressiet subscript.*'  phorum  confectionem,  cum 
Sdd.  Jan.  Angl.  1.  1,  s.  42.  crucilni3aureis,aUi9quesigna'- 
And  this  (according  to  Pro-  cidis  sacris,  inAnguaJirmari 
copius)  the  emneror  Justin,  solitam,  in  coeram  imprenom 
in  the  east,  ana  Theodoric,  mutant ^  modumque  tcribendi 
king  of  the  Goths  in  Italy,  AngUcum  rgidu^:*  In- 
had  l>efore  authorized  by  gulph. 
Iheir  example,  on  accoimt  of  '  Stat.  Exon*  1 4  Edw.  L 
their  inabinty  to  write. 
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DEEDS.      shields^  of  the  knights^  to  dipiingvUh  the  TaHcKy  o(  peracms 
of  every  Christian  nation  who  resorted  thither,  md  who 
could  not,  when  cbd  in  cottkplete  steely  be  otherwise  known 
or  ascertained  ^*   This  neglect  of  signing,  and  resting  only 
'        upon  the  atithenticity  of  iaeals,  remained  very  long  among 
us;  for  it  was  held  in  all  onr  books,  that  sealing  alone  waa 
sufficient  to.  autheotidate  a  deed:  and  so  the  common 
foim  of  attesting  deeds,  ^  sealed  and  delivered/'  eontinnes 
to  this  day ;  and  mankitd  might  perblipa  safely  rely  upon 
the  aathority  of  seals^  whilst  signets  were  oarefiiUy  pre-* 
serve4,sAd  the  arms  or  impresmons  were  appropriated; 
but  as  population  increasM^,  and  the  same  arms  were  indis* 
eriminately-  .used  by  ms^y,  the  evidence  of.  seals  nece»«- 
sarily,becam)e  upcertain  and  unsatisfactoiy*    Hence  the 
statute  2g  Car.  a,  o.  3,  before^mentioned,  revives  the  SaKon 
custonj^  and  expressly  directs  the  signiog^'iirall  grants  of 
landsj,  and'  many  other  species  of  deeds :  in  Which,  there-* 
fore,  sigi^ng  seems  to  be  now  as  necessary  as  sealing*, 
""  though  it  hath  b^n  sometimes  held,  that  the  one  inclndea 

'    ^         theother\ 

^But  if  ^  stranger  seal  it  by  the  allowtuu^e  ot  command 
precedent,  or  agreement  subsequent,  of  the  grantor^  befcve^ 
the  delivery  of  it,  it  is  as  well  as  if  the  party  to  the  deed 
sealed  himself  ^  And  therefore,  if  another  man  seal  it 
deed  of  mine,  and  I  take  it  up  after  it  is.  sealed  and  deliver 
it  aa  my  deed^  this  is  said  to  be  a  good,  agteeifeieixt  to  and 
allowance  q(  the  siealing,  and  so  a  good  deed.  And  if  tliet 
*  party  seal  the  deed  with  any  seal  besides  his  own,  or  with  a 

stick,  or  any  other  thing  which  makes  a  print,  it  is  good. 
And  although  it  be  a  corporation  that  makes  the  deed^  yet 
they  may  seal  with  any  other  seal  besides  their  commott 
aealy  and  the  deed  not  the  worse^ ;  and  so  also  a  UAii 
may  sign,  seal,  and  dearer  ft  deed  by  attorney,  or  person 

'  2  Blac*  Com.  299.  ^  Perk  s.  130,  131 ».  134. 

*    Ai;id    see    Farm&    v.  «  Ibid.  s.  130,  131,  132, 

SogerSf  aWils.  26.-  134. 
■  3  Lev.  1 ;  2  Stra.  764. 
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or  persoDB  properly  authorized  in  that  bebtif,  per  qidfacity  BSBOS 
per  aUumfacii,  per  le,  and  the  dxeculioa  by  the  attoniey  is  ' 
deemed  the  execution  fay  the  party  hnoselfi  and  is  come* 
quently  done  in  hia  name,  and  not  the  oame  of  the  attor- 
ney ^.  And  by  sealing  the  deed^  «  peteon  ia  bound  by  it, 
though  he  be  not  made  a  party  to  it  *«  And  in  some  caeea 
a  person  may  be  bound  by  a  deed  without  sealing  it  aU : 
for  where  three  persons  w«re  enfeoffed  by  a  deed»  and 
there  weve  seyerai  covenants  in  the  deed  on  the  part  of 
the  feofleea,  and  ojily  two  of  the  feoffees  sealed  the  deed^ 
the  third  entered  and  agreed  to  the  estate  conveyed,  be 
was  held  to  be  bound  by  the  covenants^.  And  it  is  said, 
that  if  lands  are  leased  to  two,  and  only  one  of  them  pnts 
bis  seal,  but  the  other  agrees  to  the  lease  and  enters,  he 
shaU  be  charged  with  the  rent,  though  he  ner&t  sealed  the 
deed  K  This  doctrine  however  must,  "it  should  seem,  be 
confined  to  snob  covenants  as  are  parcel  of  the  lease^  and 
not  to  covenants  on  conditions  in  gross,  contained  in  the 
deed ;  b^  which  he  wilLnot  be  bounds  unless  he  seal  the 
deed,  tfaou^  he  be  m$ide  party  to  it'^. 

6.  The  sixth  thing  required  in  every  well  made  deed  is,  peiiTerj  of 
that  there  be  a  delivery  of  it*.  '*  * 

Delivery  is  either  actnal,  u  e.  by  doing  something  and  . 
saying  nothing,  or  dse  verbal,  t.  e.  by  saying  something 
and  doing  nothing,  or  it  may  be  by  both ;  and  either  of 
these  will  make  a  good  delivery  and  a  perfect  deed«  But 
by  one  or  both  of  these  it  must  be  made ;  for  otherwise 
although  it  be  ever  so  well  sealed  and  written,  yet  is  the 
deed  of  no  force.  And  thou^  the  party  to* whom  it  is 
made  take  it  to  himself,  or  happen  to  get  it  into  his  hande^ 
yet  it  will  do  him  no  good,  nor  him  that  made  it  imy  hurt, 

^  Fonim  v.  StMott,  Stta.  »  38  Ed.  3,  9. 

703-  *  2  Roll.  Rep.  63. 

•  See  Saker  v.  Hedgley,  *  a  Co.  4 ;   ft.  5 ;    Perk. 

Carth.  76.  s.  137.     » 

^  a  Roll.  Rep.  63.  • 
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DEEDS.  .  until  it  be  delivered  j.  And  a  deed  may  be  delirered  by 
""■"""""'^  the  party  himself  that  makes  it,  or  by  any  other  by  his 
appointment  or  authority  precedent,  or  assent  or  agree- 
ment subsequent,  for  omnU  raJtihabitio  mtmdaio  ^Bquipa^ 
ratur\  And  when  it  is  delivered  by  another  having  a  good 
authority,  and  he  pursues  it,  it  is  as  good  a  deed  as  if  it 
were  delivered  by  the  party  himself:  but  if  he  do  not  pur- 
,  sue  his  authority,  then  it  is  otherwise.  And  therefore,  if 
a  deed,  .or  the  contents  thereof,  be  read  or  declared  to  a 
man  that  is  to  seal  it;  and  he  (being  illiterate)  doth  deliver 
it  to  a  stranger,  and  bid  him  examine  it ;  and  if  it  be  so  as 
it  was  read  to  him,  then  to  deliver  it  as  bis  deed^  otherwise 
tore-deliver  it  to  him  i^ain  that  made  it ;  in  this  case  if 
the  deed  be,  in  truth,  otherwise  than  it  was  read,  and  yet 
notwithstanding  he^  to  whom  it  was  delivered,  doth  deliver 
it'to  him  to  whom  it  is  made,  this  delivery  shall  not  avail, 
neither  is  the  deed  by  this  delivery  become  a  good  deed, 
it  not  being  done  pursuant  to  his  authority'. 

And  as  a  deed  may  be  delivered  by,  so  it  may  be  de- 
livered to  the  party  himself  to  whom  it  is  made,  or  to  any 
other  by  sufficient  authority  from  him:  or  it  may  be  de- 
livered to  any  stranger  for,  and  in  the  behalf,  and  to  the 
use  of  him  to  whom  it  is  inade,  without  authority  ™. 
But  if  it  be  delivered  to  a  stranger  without  a^iy  such  decla- 
ration, intention;  or  intimation,  unless  where  it  is  delivered 
as  an  escrow,  it  seenls  this  is  not  a  sufficient  delivery. 
And  yet  if  an  obligation  be  made  t6  the  use  of  a  third  per- 
son expressed  by  the  deed,  and  the  obligor  deliver.it  to 
him  to  whose  use  it  is  made ;  this  is  said  to  be  a  good  de- 
livery". And  although  it  be  delivered  before  or  after  the 
day  of  the  date  of  it,  yet  it  is  good  enough.    And  if  it  is 

j  Carter  v.  Carter,  Mosley,  "  Dyer,  1 67 ;  Perk.  s.  1 37  ; 

165.  Co.  lit.  36;  Co. 36;  sib. 

^  Perk.  s.  137;   9H.  6,  119. 

37;  11  Co.  28;  3lb.35.  »  Dyer,  19a. 

'  Shep.  Touch.  57. 


CH.  11.]  CONVftTANClHO.  ^3 

delivered  before  the  date,  and  one  of  the  parties  dies  be-      DEIDS. 

fore  the  date,  yet  the  deed  is  good ;  for  though  the  party   " 

is  e8toppe4  to  plead  the  deed  .to  be  delivered  before  the 
date,  yet  the  jury  may  say  the  truths  But  if  it  be  de* 
livered  before  it  be  sealed,  it  is  bad. 

The  delivery  of  a  deed  may  be  absolute  and  final,  as  Ewrow. 
whoi  it  is  delivered  to  the  grantee  Jbimself,  or  his  attorney, 
ss  a  final  and  conclusive  evidence  of  the  contract;  or  condi- 
tionaly  in  which  case  it  is  said  to  be  delivered  as  an  escrow 
or  scrowl  in  writing,  which  is  where  a  person  makes  and 
seals  a  deed  and  deUvers  it  to  a  stranger  until  certain  condi- 
tions be  performed,  and  then,  but  not  sooner,  to  be  delivered 
to  the  grantee,  to  take  effect  as  the  deed  of  the  grantor, 
in  which  case  it  is  of  no  force  as  a  deed  till  the  condition 
be  performed ;  and  therefore,  although  the  parly  to  whom 
it  is  made,  should  sooner  'get  it  in  his  possession,  yet  it 
will  avail  him  nothing  until  the  condition  be  performed  p  ' 
but  upon  performance  of  the  condition,  the  deed  will 
(although  either  party  be  dead)  have  its  proper  ope- 
ration, and  take  effect  from  the  time  of  the  first  delivery, 
there  being  traditio  inchoaia  previously,  and  consummatio 
exisiens  afterwards  "i.  But  in  delivering  deeds  as  escrows, 
two  cautions  must  be  observed',  i.  That  the  form  of 
words  used  in  the  delivery  of  a  deed  in  this  manner  be 
apt  and  proper,  a.  That  the  deed  be  delivered  to  one  that 
is  a  stranger  to  it,  and  not  to  the  party  himself  to  whom 
it  is  made' ;  for  if  it  be  delivered  to  the  party  himself,  it 
will  be,  an  absolute  delivery,  notwithstanding  it  was  de- 
liveted  as  an  escrow,  and  upon  condition,  in  tatidem  verbis, 
and  consequently  the  party  will  not  be  bound  to  a  per- 
formance of  them'.    The  words,  therefore,  to  be  used  in 

"^  aGo.  a^b;  Plow.  49s.  '  Wkjfddon'9   case,    Cro. 

'  Shep.  Touch.  59.  Hiz.  530 ;    Ibid.  835^  884; 

«  Ibid.  Shep.  Touch.  58. 

*  Keilw.  88;  Perk.  s.  138,  <  Co.  lit.  36,  a;   9  Co. 

140,  141,   14a,  143,  144 -,  137,  a. 
9  Co.  137;  Co.  Lit  36,  48. 
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DEEDS,      the  delir^y .  muat  expressly  And  particularly  mention  the 
"  condition  npoa  wUch  it  ta  made :  as  I  deliver  this  to  jou. 

aa  an  pacrow,  to  deliver  to  the  party  aa  my  deedy  upon 
condition  that  be,  do  deUver  to  you  20  L  for  me,  or  upon 
condition  that  he  deliver  np  the  old  bond  he  hath  of  mine 
forihe  aame  money,  or  aa  the  case  may  be.    For  if  it  be 
general,  aa,  I  deliver  this  to  you  as  my  deed,  and  that  you 
ahfdl  deliver  it  to  the  party  upon  certain  conditions,  with-' 
out  naming  them ;  or,  I  deliver  this  to  you  as  my  deed,  to 
deliver  to  him  to  whom  it  is  made  when  he  comes  to  Lon* 
don;  in  these  cases,  the  deed  takea  eSeci  presoitly,  and 
tbe  party  is  not  bound  to  perfonn  any  of  the  conditions*. 
So  it  oaost  be  delivered  to  a  stranger ;  for  if  I  seal  the  deed, 
and  ddiver  it  to  the  party  himself  to  whom  it  is  made  as 
an  escrow  upon  certain  conditions  mentioned,  the  delivery 
is  absolute,  and  the  deed  shall  take  effect  'as  his  deed  pre** 
aently,  and  the  party  is  not  bound  to  perfonn  the  condi- 
tions.    But  where  the  deed  is  delivered  to  a  stranger,  and 
apt  words  are  used  in  the  delivery,  it  is  of  no  more  force 
until  the  conditkms  be  performed,  than  if  it  had  not  been 
dslivered  ai  all  ''^    And  when  the  conditionaare  performed, 
and^he  deed  is  delivered  over^  then  the  deed  shall  take  as 
much  effect  aa  if  it  were:  delivered  immediajtely  to  the  party 
lo  whom  it  is  madeJ",  and  no  actof  Ood  or  man  can  hinder 
or  prevent  its^ect,  if  the  party  be,  at  the  time,  of  papaci^ 
to  maJ^e  it*.    R%  theinefore,  thait  is  entrusted  with  the 
keeping  and  delivery  of  such  a  writing,  ought  not  to  de- 
liver it  before  the  conditions  be.  performed;  and  whea  the  * 
conditions  are  perfoxtned,  be  ou^  not  to  keep  it,  but  to 
deliver  it  to  the  party.    For  it  may  be  mi^de  a  queatba^ 
w)ietber  the  deed  be  perfect,  befoie  he  h»th  delivered  it 
over  to  the  party  according  to  the  authority  given  him.    It 
should  seem,  however,  that  the  dehvery  is  good,  for  it  is 
aaid  in  Coke,  fliat  if  eidier  of  the  parties  to  the  deed  die 

"  Shep.  Touch*  58.  r  Ikid. 

*  Fitz.  Faita  and  Feoff-       •  sCo^S5« 
mants,  13. 
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before  the  conditions  be  performed,  and  the  conditions  be       deeds. 
afterwards  performed,  that  the  deed  is  good;  for  there  ; 

was  tradiiio  inchoata  in  the  hfe-tisae  of  the  parties;  and 
upon  the  performance  of  the  comditioBe,  it  taJtes  effect 
by  the  first  deliTeiy,  without  any  new  or  second  deUvery, 
which  is  but  a  consammation  of  the  firat^^^i). 

But  in  case  a  delivery  is  merely  void,  and  takes  no  Second 
efiecty  as  where  a  feme  covert  seals  and  deKvers  a  deed>    ^  '^^'^' 
and  after  ber  husband's  death,  delivers  the  deed  again,  in 
this  case  the  deed  is  become  good.  So  where  a  deed,  ori* 
oally  good,  becomes  void  by  matter  ex  post  facto,  as  by 
breaking  the  seal,  or  the  like;  if  the  party  to  the  deed 
seal  and  deliver  it  again,  the  deed  is  become  good  again* 
Regularly,  Inhere  cannot  be  two  effective  deliveries  of  a 
deed,  for  where  the  first  delivery  takes  any  effect  at  all, 
the  second  delivery  is  void.    And  therefore  if  an  infant, 
or  a.  man  under  duress  of  imprisonment,  sea}  and  deliver  a 
deed,  (in  which  cases  tl^  deed  i^  not  absolutely  void,  but   , 
only  voidable  ^)  and  the  infant  after  he  becomes  of  full 
age,  or  the  man  imprisoned  after  he  be  at  large,  deliver  the 
deed  again,*  this  SQCoad  delivery  is  uq  confirmation  of  the 
deed,  but  is  void^.    There  is  an  exception,  however,  as  to. 
this  necessity  in  respect  of  corporaiions,  the  seal  alone  of 
which  being  affixed,  is  deemed., a  sufficient  signing,  the 

""  6  Co,  84;  3  Ib»  3fi,  36«       ^  Peik,  a.  154;  and  see 
*  5  Co.  1 19.  Co,  Lit,  48. 


(1)  But  *^  note,  that  albeit  a  writing  or  eaevow,  thlct  is 
not  scaled  and  delivered  in  manner  asi  afoiesaid^  n^yoiiotba 
used  nor  pleaded  as  a  deed,  yet  it  may  serve  and  be  used 
as  an  evidence  and  proof  of  the  agreement  contained 
therein.  And  whatsoever  maybe  done  byword  without 
^Ay  writing"  may  much  more  and  better  be  done  by  wif  ting 
ansealbd,  or  sealed,  though  it  be  not  delivered  as  ajfbre- 
aaid/'    Shep.  Touch.  63. 
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DEEDS*      seal  representing  the  individual  members' ;  and  so  of  the 
King's  letters  patent^  and  of  grants  from  the  Duchy  of 
Lancaster,  the  ^ eal  in  these  cases  being  matter  of  record^. 
^^^ai^      7.  A  farther  and  last  requisite  to  the  validity  of  a  deed  is 

the  attestation,  or  execution  of  it  in  the  presence  of  wit- 
nesses :  though  this  is  necessary,  rather  for  preserving  the 
evidence,  than  for  constituting  the  essence  of  the  deed.  Our 
modem  deeds  are  in  reality  nothing  more  than  an  improve- 
ment or  amplification  of  the  brevia  testuia  mentioned  by  the 
feodal  writers^ ;  which  were^  written  memorandums,  intro* 
duced  to  perpetuate  the  tenor  of  the  conveyance  and  inves- 
titure, when  grants  by  parol  only  became  the  foundation  of 
frequent  dispute  and  uncertainty.  To  this  end  they  regis- 
tered in  the  deed  the  persons  who  attended  as  witnesses, 
which  was  formerly  done  without  their  signing  their  names 
(that  not  being  always  in  their  power)  but  they  only  heard 
the  deed  read;  and  then  the  clerk  or  scribe  added  their 
names,  in  a  sort  of  memorandum ;  thus,  '^  hij$  teatibus,  Jo^ 
hanm  Moore,  JacoboSmith, et  aliuad hanc  remconvocatis^/* 
This,  like  all  other  solenm  transactions,  was  originally 
done  only  coram  paribus^,  and  frequently  when  assembled 
in  the  court-baron,  hundred,  or  county  court;  whi&h  was 
then  expressed  in  the  attestation,  iesie  comitatu,  kundreeh, 
&c. '.  Afterwards  the  attestation  of  other  witnesses  was 
allowed,  the  trial  in  case  of  a  dispute  being  still  reserved 
to  the  pares,  with  whom  the  witnesses  (if  more  than  one) 
were  associated  and  joined  in  the  verdict^:  till  that  also 
was  abrogated  by  the  statute  of  York,  2  Edw.  2,  st.  1, 
c  2.  And  in  this  manner,  with  some  such  clause  of  hifs 
teMmt,  are  all  old  deeds  and  charters,  particularly  Magna 
Charia,  witnessed.    And  in  the  time  of  Sir  Edward  Coke^ 

^  WaUU  V.  Jerwin,  Cro.  ^  Feud.  L  a.  1 32. 

Eliz.  167.  >  Smlm.  Gloss.  228 ;  Ma- 

*  Ibid.  dox,  Formul.  No.  221^  322^ 

'Feud.  1. 1,  t.4.  66o. 

«  Co.  lit.  7.  ^  Co.  Lit,  6. 


CH.  il.]  CONVMANCtNa.  97 

creations  of  nobility  were  still  witnessed  in  the  same  man-  DEEDS, 
ner'.  But  in  the  king's  common  charters^  writs,  or  letters 
patetit,  the  style  is  now  altered:  for,  at  present,  the  king 
is  his  own  witness,  and  attests  his  letters  patent  thus ; , 
"  teste  meipsOy  witness  ourself  at  Westminster,  &c."  a  form 
which  was  in&oduced  by  Richard  the  First™,  but  not  com- 
monly used  till  about  the  beginning  of  the  fifteenth  cen- 
ti^ry ;  nor  the  clause  of  kijs  testibus  entirely  discontinued 
till  the  reign  of  Henry  the  Eighth",  which  was  also  the 
sra  of  discontinuing  it  in  the*  deeds  of  subjects,  learn- 
ing being  then  revived,  and  the  faculty  of  writing  more 
general;  and  therefore,  ever. since  that  time  the  vritnesses 
have  usually  subscribed  their  attestation,  either  at  the 
bottom,  or  on  the  back  of  the  deed®. 

We  may  now  proceed  to  consider  the  several  parts 
or  members  which  we  have  observed  are  common  to 
the  species  of  deeds  now  in  use,  and  then  inquire  more 
particularly  into  the  peculiar  nature  and  incidents  of  each 
species  of  deed  in  particular.  These  are,  i.  The  pre- 
mises; 2.  The  habendum;  3.  The  tenendum;  4.  The  red- 
dendum; ,5.  The  clause  of  warranty ;  and  ^.  The  cove- 
nants. 

The  premises  is  properly  aU  that  part  of  a  deed  which  1.  Premises  of 
precedes  the  haberidum.  But  the  word  is  sometimes  used  to 
signify  exclusively  the  thing  demised,  or  granted,  by  the 
deed;  this  is  not,  however,  conmion.  The  office  of  this  part 
of  the  deed  is  rightly  to  name  the  grantor  and  grantee,  with 
their  additions  and  titles,  and  to  describe  with  certainty 
the  thing  gruited,  either  by  express  words,  or  by  that 
which  by  reference  may  be  reduced  to  a  certainty.  In  this 
part  of  the  deed  are  also  generaUy  contained  the  excep- 
tion, or  thing  to  be  excepted,  and  the  recitals,  if  there  be 
any,  and  the  consideration  upon  which  the  deed  is  made. 

'  a  Inst.  77.  .  "  Ibid.  Dissert,  fol.  32. 

■    Madox»  Formul.    No.        **  2  Inst.  78 ;  2  Blac.  Com. 
516-  3077  378. 
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And  here  is  also  sometimes  (though  mineccssarily)  set 
down  the  duration  of  the  estate  ' ;  and  if  the  deed  be  by  in- 
denture, this  part  of  the  deed  commences  with  mentioning 
the  time  of  the  transaction  being  performed ;  but  if  by 
deed-poll^  it  is  usually  mentioned  at  the  end  of  the 
deed. 

And  as  the  generality  of  deeds  are  now  made  by  inden- 
ture, I  shall  begin  with  this  latter  requisite,  respecting  the 
date  of  a  deed. 

The  date  of  the  deed  is  the  time  of  its  being  signed, 
sealed  and  delivered  by  the  parties,  which  is  usually  called 
the  execution  of  the  deed  "H 

The  necessary  parties  to  a  deed  are,  generally  speaking, 
the  persons  from  whom  the  subject  of  the  grant  or  contract 
moves ;  the  person  to  whom  it  moves ;  the  person  for 
whose  use  it  is  transferred  or  entered  into ;  and  the  persons 
whose  consent,  by  reason  of  their  having  an  interest  in 
the  subject  of  the  contract,  is  necessary  to  make  it  binding 
on  the  parties.    All  these  parties  should  be  described  by 
their  christian  and  surnames,  their  places  of  abode,  and  their 
occupations,  in  order  to  identify  them,  if  required  there- 
after, as  being  the  actual  persons  contracting.    It  is  alao 
usual  and  proper,  as  a  further  identification,  to  state  the 
character,  if  any,  which  they  sustain  in  t^e  transaction^ 
as  heir  at  law,  executor,  devisee,  or  ther  like,  of  such  .an 
one  deceased ;  and  if  either  party  be  a  oorporatioD^  it 
must  be  described  by  the  situation  of  the  place  where  its 
objects  are  performed,  the  name  of  the  founder,  it$  usual 
appellation,  or  so  otherwise  as  to  .distinguish  it  from  all 
other  corporations  of  a  similar  kind'. 

It  is  to  be  observed,  that  the  names  of  persons  at  this 
day  are  only  sounds  for  distinction  sake,  though  it  is  pro- 
bable that  they  originally  imported  something  more^  aa 
some  natural  qualities,  features,  or  relations  of  the  person  ; 

p  Co.  lit.  6,  7 ;   11  Co.        '  Fan$haw*s  case,   Moor 
61,2;  lb.  66 ;  Plow.  1 96.       236. 
*»  See  anie,  p.  85. 
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but  since  they  are  now  of  no  otfier  use  than  to  mark  out  D££DS. 
the  families  or  individuals  spoken  of,  and  to  distinguish 
them  from  others,  it  is  suflScienf  in  grants,  (which  are  to 
receive  the  most  benign  interpretation),  if  the  parties  be 
80  described,  as  to  render  it  apparent  who  is  meant '•  And 
where  there  are  such  sufficient  marks  of  distinction,  the 
grant  will  be  good  without  any  name  at  all ;  consequently 
a  mistake  in  the  name  of  baptism  or  surname,  is  to  be 
looked  upon  but  as  surplusage,  and  will  not  vitiate  the 
deed.  Thus  a  grant  by  or  to  George,  Bishop  of  Norwich, 
where  his  name  is  John,  or  to  Henry,  Earl  of  Pembroke, 
where  his  name  is  Robert,  is  good,  if  there  be  but  one 
Bishop  of  Norwich  or  Earl  of  Pembroke' ;  for  nihil  fadt  . 
error  nomnis  cum  de  corpore  constat. 

So  if  a  grant  be  made  to  a  man  and  his  wife,  without 
naming  her  by  the  name  of  baptism,  yet  she  shall  take\ 
So,  if  a  grant  be  made  to  T.  and  Elen  his  wife,  where  in 
truth  her  name  is  Emlyn\  yet  the  grant  is  good,  for  being 
called  the  wife  of  T.  reduces  it  to  a  sufficient  certainty  '. 
So  the  habitation  of  the  wife  is  sufficiently  shown  by  show- 
ing that  of  the  husband^.  So  the  place  where  a  peiBon  is  con- 
versant is  sufficient,  though  not  commoran/ nor  inhabitant*. 

And  if  there  be  father  and  son  of  the  same  name,  and 
the  father  grant  an  annuity  by  his  name,  without  any  ad- 
dition, it  shall  be  intended  the  grant  of  the  father ;  and  if 
the  son,  being  of  the  same  name  with  his  father,  grant  an 
annuity  without  any  addition,  yet  the  grant  is  good,  for 
he  cannot  deny  his  own  deed*.  So,  in  a  devise,  though 
the  christian  name  be  mistaken,  yet  if  there  be  a  sufficient 
apecification  of  the  party,  the  devise  is  good ;  because  it 
must  be  construed  according  to  the  intent  of  the  devisor; 
and  therefore  if  a  devise  be  made  to  Abraham,  the  eldest 

•  Co.  lit.  28,  a*  «  2  H.  4,  25;  2  Rol.  Abr. 
«  Co.  Lit.  3,  a;    a  Rol.    43;  Co.  lit.  3. 

Abr.  43;  and  see  Perk.  36 ;  ^  2  Hawk.  R  C.    0.23, 

a  Rol.  Abr.  44.  s.  124. 

•  46  E.  3,  22,  b;  Abr.  43,  »  Barnes,  i64. 
cited.  •  Perk.  s.  37. 
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DEEDS..      son  of  B.   where  his  name  is   William^  this  is  a  good 
"^  devise.^. 

A  bastard  who  is  known  as  being  the  son  of  such 
an  one^  may  purchase^  or  be  a  grantee  by  such  reputed 
name ;  for  all  surnames  were  originally  acquired  by  repu- 
tation '.  So,  a  woman  who  hath  gotten  the  reputation  of 
being  the  wife  of  such  an  one,  may  be  a  grantee  by  that 
name,  though  in  truth  she  was  never  married  to  him^. 
As,  ^here  George  Shelley  conveyed  lands  to  the  use  of 
himself,  the  remainder  to  George  Shelley  his  son,  whereas 
in.  truth  George  was  bom  of  one  B.  in  matrimony  of  one  C. 
yet  was  reputed  the  son  of  George,  and  educated  by  him ; 
though  the  boy  was  but  six  years  old^  it  was  ruled  he  should 
take  the  remainder,  for  having  gotten  by  reputation  the 
name  of  George  Shelley,  these  words  are  a  certain  description 
of  the  person  to  take  the  Remainder*.  But  if  a  remainder 
be  limited  to  the  eldest  issue  of  J.  S,  whether  legitimate  or 
illegitimate,  and  J.  S.  have  issue  a  bastard,  he  shall  not 
take  this  remainder,  for  it  m  not  in  this  case  vested  in 
J.  S.  as  it  was  in  the  other  case,  but  is  in  contingency, 
and  the  certain  time  is  not  defined  when  thb  contingency 
shall  happen,  for  the  bastard,  at  his  birth,  doe^  not  ac- 
quire the  reputation  of  being  the  issue  of  J.  5.^  and  since 
the  bastard,  when  first  in  being,  cannot  take  by  virtue  of 
this  limitation,  he  can  never  take  it;  for  he  cannot  be 
understood  to  be  the  person  designed  and  marked  out  by 
these  words,  if  after  his  birth  it  depends  on  the  uncer- 
tainty of  popular  reputation,  whether  he  should  take  the 
remainder,  or  not ;  and  such  a  designation  of  the  person 
as  contains  no  certainty  in  itself,  or  no  relation  to  any- 
other  certain  matter  that  may  reduce  it  to  certainty,  is  a 
void  limitation  ^    But  where  a  remainder  is  limited  to  the 

*  -  _ 

^  Leon.  18.  ^  Blonwell    v.    Edwards^ 

«  Co.  Lit.  3 ;  2  Rol.  Abr.  %  Rol/  Abr.  43,  44.     See 

43,44.  Mr.  Hargrave's  note  upon 

^  Hob.  32.  these  cases  in  Co.  Lit.  3,  d. 
•  Co.  Lit.  3,  a. 
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eldest  son  of  Jane  S.  whether  legitimate  or  illegitimate^  and       DEEDS, 
ahe  hath  issue  a*  bastard,  he  shall  take  this  remamder, 
because  he  acquires  the  denomination  of  her  issue  by 
being  bom  of  her  body,  and  so  it  never  was  uncertain  who 
was  designed  by  this  remainder  s. 

Also,  if  a  grant  be  made  to  a  father  and  his  son,  he 
having  but  one  son,  the  grant  is  good  for  the  apparent 
certainty  of  it ;  but  if  the  father  have  several  sons,  or  if  a 
grant  be  made  to  a  man's  cousin  or  friend,  these  are  void 
for  uncertainty  \ 

But  it  seems  by  the  books  to  be  the  better  opinion,  that 
where  there  is  no  further  addition  to  help  out  the  defect, 
a  mistake  of  the  christian  name  of  the  person  will  vitiate 
the  grant;  as,  where  the  grant  is  without  any  christian 
name  at  all,  or  where  a  wrong  name  is  made  use  of,  as 
Edmund  for  EdwardK 

Also, -though  a  person  cannot  have  two  christian  names 
at  one  and  the  same  time,  yet  he  may,  according  to  the 
institution  of  the  church,  receive  one  name  at  his  baptism, 
and  another  at  his  confirmation,  and  a  grant  made  to  or 
by  him,  by  the  name  of  confirmation,  will  be  good ;  for 
though  our  religion  allows  no  re-baptizing  to  make  double 
names,  yet  it  does  not  force  men  to  abide  by  the  names 
given  them  by  their  godfathers,  when  they  come  them^ 
selves  to  confirm  their  religion^. 

It  has  been  already  observed,  that  the  naming  of  the 
right  names  of  the  grantor  and  grantee  is  for  no  other 
purpose  but  to  ascertain  the  parties  and  distinguish  them 
from  others ;  and  that  if  there  be  a  sufficient  verification 
to  this  purpose,  the  grant  will  receive  the  most  favourable 
interpretation' :  and  it  seems  the  same  indulgence  will  be 

•  Noy,  36-  Cro-  J^-  658,  640;    Perk. 

*Cro.Jac-374;  Co.  Cop.  *k  'g  Edward  3,   22,  b^ 

95-   .  Co.  Lit.  3 ;  2  Rol.  Abr.  43 ; 

*  Vide  36  H.  6, 36 ;  Dyer,  Brownl.  147 ;  Lit.  Rep.  18a. 
279;  Owen,  107;  Co.  Lit  3;  '  See  Co.  Lit.  28,  a. 

¥  3 


1Q2  ELEMENTS    OF       [BOOK  III.    PART  I. 

DEEDS.  allowed  in  the  mistake  of  such  additions  as  are  by  law 
—^—"^  madepart  of  the  name'".  The  common  law,  indeed,  re- 
quired no  other  description  of  a  person,  than  by  his  chris- 
tian name  and  surname,  unless  he  were  of  the  degree  of  a 
knight  or  some  higher  dignity ;  in  which  case^  the  name's 
of  dignity  were  always  required,  being  marks  of  distinction 
imposed  by  pul{;>lic  authority,  and  therefore  making  up  the 
very  name  of  the  person  to  whom  they  are  given**.  These 
are  of  two  sorts :  ist.  Such  as  exclude  the  surname,  so  that 
the  persons  may  not  seem  to  be  of  any  common  family,  as 
earl,  duke,  &c.  And  2dly,  Such  as,  though  parcel  of  the  . 
name  itself,  do  not  exclude  the  surname,  as  knight  and 
baronet.  As  to  those  names  of  dignity  which  exclude  the 
surname,  we  have  already  observed,  that  in  grants,  a  mis- 
take in  the  christian  name  will  not  vitiate  the  grant,  be- 
cause there  cannot  regularly  be  more  than  one  person  of 
that  name^.  So  a  grant  to  a  duke's  eldest  son,  by  the 
name  of  a  marquis,  or  to  the  eldest  son  of  a  marquis,  by 
the  name  of  an  earl,  &c.  is  good,  because  of  the  common 
curtesy  of  England,  and  their  places  in  heraldry'. 

Regularly,  no  person,  not  named  in  the  premises  of  the 
deed,  can  take  any  thing  by  the  deed,  though  be  be  after- 
waxds  named  in  the  habendum,  because  it  is  the  premises 
of  the  deed  that  makes  the  gift;  and  therefore,  when  tfie 
lands  are  given  to  one  in  the  premises,  the  habendum 
cannot  give  any  share  of  them  to  another,  because  that 
would  be  to  retract  the  gift  already  made,  and  consequently 
to  make  a  deed  contrary  and  repugnant  in  itself^;  thus^ 

»  ^  Inst.  666 ;  Dyer,  88 ;  Skin.  651,  pi  i;  The  King  v. 

Show.  392.              V  BishopqfChe8ter,sMod.2gyi 

"  2  Inst.  665;  2R0I.  Abr.  2  Salk.  560 ;  1  Lord  Raym. 

469 ;    Show.    392 ;    Comb.  335,  S.  C. ;  and  see  Lit.  Rep. 

189.  200,  S.  P.;  Show.  Pari.  Ca. 

<»  Co.  lit.  3.  224;  1  Mod.  187. 

PCarih.440;  LordBaym.  ^  Co.  lit.  6,  a;    9  Co. 

292;   and  see  Lord  Even  47ib;    Hob.  275,  313;   a 

V.    Strickland,    Bulst.    21$  Rol.  Abr.  65;    Cro.    Jac. 

Cro.  Car.  240,  S.  C;   also  564;  Cro.  Eliz.  ^. 
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for  instance,  if  a  charter  of  feofiinent  be  made  between  A»      deeds. 
of  the  one  part,  and  B.  and  C.  of  the  other  part,  and  A,  — — — 
giyea  land  to  B.  habendum  to  B.  and  C.  and  thek  heirs ; 
C  takes  nothing  by  the  habendum^  because  all  the  lands 
were  given  to  B.,  and  consequently  C.  cannot  bold  those 
lands  which  are  given  before  to  another;  but  in  this  case^ 
if  the  habendum  had  been  to  B.  and  C.  and  their  heirs,  to 
the  use  of  B.  and  C,  this  had  been  a  good  limitation  of  an 
use,  and  consequently  the  statute  would  carry  the  posses- 
sion to  the  use,  and  JB.  and  C  thereby  become  joint- 
tenants '.    So  if  a  deed  of  feoffinent  be  made,  without 
naming  any  feoffee  in  the  premises,  habendum  to  B.  and  * 
his  heirs,  it  seems  doubtful  whether  B.  shall  take  any  tiling 
by  this  gift;  for  though  there  is  not  that  repugnancy  in  this 
case  as  in  the  former,  the  lands  being  given  to  nobody  in 
the  premises  of  the  deed,  and  consequently  the  habendum 
cannot  be  said  to  be  contrary  to  the  premises,  but  hither 
explanatory  in  describing  who  shall  hold  the  lands  which 
were  given  in  the  premises ;  and  for  this  reason  Lord  Coke 
holds',  that  the  gift  to  B.  is  good ;  but  by  the  opinion  of 
others  *,  the  gift  is  void,  because  the  habendum  can  only 
limit  the  duration  of  the  estate,  but  no  man  can  by  virtue 
thereof  hold  lands  which  were  not  given  to  him.    And, 
therefore,  if  lands  be  given  to  a  husband,  habendum  to  him 
and  his  wife,  and  to  the  heirs  of  their  two  bodies,  the  wife 
takes  nothing,  because  she  was  not  mentioned  in  the  pre- 
mises ;  and  therefore  shall  take  nothing  of  that  which  ¥ras 
before  given  entirely  to  her  husband*.  But  there  are  some 
exceptions,  to  this  rule  ;  as  if  lands  be  given  to  a  man  and 
woman  in  firank^marriage,  the  woman  may  take  by  the 
habendum,  though  she  be  not  named  in  the  premises ;  be- 
cause the  gift  being  totally  on  her  account,  it  is  necessary  to 

'  13  Co.  63 ;  Poph.  ia6.  •  2  Rol.  Abr.  67  ;  and  see 

*  Co.  Lit.  7,  a.  Co.  Lit.  a6,  b.  n»  (4). 

*  Cro.  Eliz.  903 ;  2   Rol. 
Abr,  66,  67. 
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the  creation  of  the  estate  in  the  husband  that  the  wife  should 
take*.  Another  exception  is,  in  grants  by  copy  of  court- 
roll  ;  as,  if  a  copyholder  surrenders  to  his  lord,  without 
limiting  any  use,  and  then  the  lord  grants  it  in  this  manner, 
J.  5.  cepit  de  domino,  habendum  to  the  said  J*  S,  and  his 
wife,  and  the  heirs  of  their  bodies  begotten,  this  is  a  good 
estate-tail  in  the  wife ;  forjthese  customary  grants,  which 
are  made  in  pursuance  of  a  former  surrender,  are  construed 
according  to  the  intention  of  the  parties,  as  wills  are ;  be- 
sides that,  the  custom  of  the  manor  is  the  rule  for  the  ex- 
position of  such  sort  of  grants,  and  in  many  manors  this 
kind  of  form  is  usual  ^.  Again,  a  man  not  named  in  the 
premises  may  take  an  estate  in  remainder  by  limitation  in 
the  habendum  *.  Lastly,  in  wills ;  as,  if  a  man  devises  lands 
to  J*  S.  habendum  to  him  and  his  wife^  this  is  a  good  devise 
to  the  wife ;  because,  in  construction  of  wills,  the  intea- 
tion  of  the  devisor  is  chiefly  regarded ;  and  wherever  that 
discovers  itself,  it  shall  take  place,  though  it  be  not  ex- 
pressed in  those  legal  forma  that  are  required  in  convey- 
ances executed  in  a  man's  Ufe-time*. 

With  respect  to  the  certainty  required  in  the  description 
of  the  thing  granted,  all  that  it  seems  necessary  to  observe 
here,  is,  that  it  should  be  so  fully  and  minutely  described, 
as  that  it  may  evidently  and  indisputably  appear  to  be 
that  which  was  intended  to  pass  by  the  grant,  and  no  other ; 
this  is  usually  and  most  properly  done  by  expressii^  the 
name,  quality,  quantity,  situation,  tenancy,  &c.  of  the  thing 
granted ;  audit  is  usual,  for  propriety  sake,  to  name  them 
in  succession,  according  to  their  relative  value  or  import- 
ance, as  manors,  bartons,  messuages,  &c.  ^;  but,  says  Lord 


■  Co. Lit.  21 ;  Plow.  158; 
Cro.  Jac.  454;  Poph.  126; 
2  Rol.  Abr.  67. 

y  Poph.  125, 126;  BrooVh 
ca%e,  Cro.  Jac,  434;  2  Rol. 
Abr.  67  ;  Downs  v.  Hopkins, 
Cro.  Eliz.  323. 


»  2  Rol.  Abr.  68 ;    Hob. 
313 ;  Cro.  Jac.  56. 

*  Plow.  158,  414;  2  Rol. 
Abr.  68. 

*»^See  Co.  Lit.  6,  a ;  and 
post,  p.  10^. 
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Hobarty  ''  the  very  matter  and  sabstance  of  every  grant  DEEDS, 
being  nothing  eke  than  a  declaration  of  the  owner's  will  •*— ■^"""~" 
to  transfer  a  thing  to  another,  if  his  intention  appears  to 
pass  the  things  a  slight  mistake  or  error  in  the  description 
will  not  vitiate  the  grant^."  Thus,  where  a  grant  wfis 
made  of  glebe  lands,  of  tithes  prsdial  and  personal^  and 
also  of  the  tithe  of  the  glebe,  ''  all  which  late  were  in  the 
occupation  of  Margaret  Peto,''  which  was  not  true,  yet 
the  grant  was  adjudged  good;  for  the  words, ''  all  which/' 
are  not  words  of  restriction,  where  the  clause  is  distinct, 
but  only  when  the  clause  is  general,  and  the  sentence  en- 
tire "*.  So,  where  A.  granted  and  confirmed  to  J3.  a  rent 
of  5/.  to  be  taken  out  of  his  lands,  ^*  which  rent  B.  has  of 
the  grant  of  his  father;"  though  B,  never  had  any  such 
rent  firom  his  father,  yet  this  grant  shall  be  good,  for  it  is 
evidently  the  intention  of  A.  that  B.  shall  have  a  rent  pf 
5/.  out  of  his  land ;  and  a  mistake  or  error  in  the  descrip* 
tion  of  the  thing  referred  to,  shall  not  render  the  true 
design  pf  the  contract  ineffectual  and  void*. 

But  whei'e  the  thing  is  not  granted  by  an  express  name, 
and  there  is  a  falsity  in  the  description  of  the  thing,  the 
grant  is  void;  as  if  A.  grant  lands  ''  lately  let  to  ^Z>.  in 
such  a  parish,''  and  the  lands  were  not  let  to  X>.  and  were 
also  in  another  parish,  the  ^rant  is  void,  because  tlte  lands 
are  nowhere  particularly  named'. 

And  if  a  grant  be  of  a  manor,  and  all  advo  wsons  there- 
unto appurtenant  or  belopging,  this  wiU  not  pass  advow- 
sons  then  severed  from  the  manor,  although  formerly 
appendant  <• 

But  if  a  man  lease  his  lands  by  a  certain  name,  as  Black- 
acre,  ''  in  the  parish  of  Mary  Loades,  in  the  city  of 

*  Hob.  229.  73 ;   2  K.0I.  Abr.  425  ;  and 

*  Cro.  Car.  548 ;  2  Mod.    see  Godb.  237. 
3, 4,  cited  Moor,  881,  S.  P.        '2  Mod.  3. 

resolved.  '  Rex  v.  £jp.  of  Durham^ 

*  Bro.  tit.  "  Grant,''  69,    Com.  Rep.  361. 
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DEEDS.       Gloucester/'  the  land  lying  in  Mary  Loades  shall  pass,  al- 

— *" though  it  be  not  situated  in  the  city  of  Gloucester^  for  there 

was  a  sufficient  certainty  before  expressed ''.  So  if  the 
lord  license  his  copyholder  for  life  to  lease  Blackacre  in 
the  tenure  of  J.  S.  for  five  years,  and  Blackacre  is  not  in 
the  tenure  of  J.  S.  but  of  the  copyholder  himself;  yet  this 
amounts  to  a  good  license,  for  the  lands  being  particularly 
named,  reduces  it  to  a  sufficient  certainty  ^ 

And  though  a  reputed  manor  consist  of  copyhold  tenants 
only,  without^  any  freehold  tenants,  (without  which  in 
strictness  it  can  be  no  manor),  yet  this  being  known  by  the 
name  of  a  manor  will  pass  by  that  name^. 

And  a  defect  in  the  description  of  a  thing  may  be  aided 
by  relation  to  a  thing  certain.  As  if  a  grant  be  made  of 
such  liberties  as  such  a  town  enjoys,  the  grant  is  good, 
because  capable  of  being  reduced  to  a  certainty;  for 
vrhkn  the  act  of  disposal  relates  to  another  thing,  that 
thing  becomes  in  a  manner  part  of  the  disposition :  and 
the  standard  referred  to  being  certain,  the  grant  by  rela- 
tion to  it  becomes  certain  also,  by  the  common  maxim,  id 
certum  est  quod  certumreddi  potest^. 

An  uncertain  grant  liiay  also,  in  some  cases,  be  reduced 
to  a  certainty,  by  an  elcfoCioB  giren  to  the  grantee.  As  if 
A.  seised  of  a  great  waste,  grant  the  moiety  of  a  yard-land 
lying  in  the  waste,  without  ascertaining  what  part,  or  the 
special  name  of  the  land,  or  how  bounded,  this,  unless  in 
tihe  case  of  the  king)  may  be  reduced  to  a  certainty  by 
the  election  of  the  grantee  "'•  So  if  a  man  grant  twenty 
acres,  parcel  of  his  manor,  without  any  other  description 
of  them,  yet  the  grant  is  not  void,  for  an  acre  is  a  thing 

^  Robinson  ▼.  Button,    2  y.T/unne,Sid.  190;  Lev. 28; 

Rol.  Abr.  52.  and  see  Co.  Lit.  324,  b. 

^  WolUwn  v.  Banbrtd^e,  '  Hob.  1 74 ;  Godb.  245  ; 

2  Rol.  Abr.  52 ;  and  see  Co.  2  Rol.  Abr.  49. 

lit.  4 ;  2  Rol.  Abr.  54,  ^  Leon.  30 ;  Koy,  29 ;    \ 

k  2  Rol.  Abr.  46 ;  6  Co.  Co.  86. 
66,  b ;  Shep.  T.  92  ;  Thinne 
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certain,  and  the  situation  may  be  reduced  to  a  i^rtainty       DEEDS, 
by  the  election  of  the  grantee" (i). 

A  good  description  of  the  subject  of  a  grant  may  also  in  ' 
some  cases  be  effected  by  the  use  of  such  general  words 
and  phrases,  of  which  the  legal  acceptation  may  be 
sufficient  to  comprehend  the  subject  of  the  grant;  and 
hence  it  is  necessary  that  the  student  should  first  make 
himself  acquainted  with  the  legal  import  and  extent  of 
the  words  usually  employed  in  the  description  of  the  dif- 
ferent kinds  of  property ;  oM,  manors  or  lordships,  bartons, 
messuages,  farms,  lands,  tenements,  advowsons,  tithes, 
rents,  and  hereditaments :  but  a  consideration  of  these 
belongs  rather  to  that  part  of  the  Elements  which  is  ap- 
propriated to  an  inquiry  concerning  the  exposition  and 
€omiructum  of  conmion  assurances;  in  the  mean  time,  the 
compilations  cited  below,  will  furnish  the  student  with 
considerable  ilifoimation  upon  this  point  ^. 

A  recital  is  a  statement  of  such  deeds,  agreements,  or  Redul  in 
other  circumstances,  as  are  necessary  to  explain  the  re&-  ^^^^*' 
son  upon  which  the  present  transaction  is  founded,  and 
the  nature  of  the  title,  and  extent  of  the  interest  of  llie 
grantor.  A  recital  is  not,  however,  a  necessary  part  of  the 
deed  of  a  common  person,  either  in  law  or  Equity ;  nor  has 
it  in  itself  any  effect  or  operation,  but  being  joined,  and 
considered  with  the  rest  of  die  deed,  is  of  great  use  to 
explain  a  doubt  of  the  intention  and  meaning  of  llie  parties, 
but  as  it  is  no  direct  affirmation,  it  is  not  conclusive' ;  and 

•  Keilw.  84 ;  2  Co.  36.        c.  5, 12 ;  Co.  Lit.  6,  a;  4 Cm. 

•  See  Com.  Dig. «  Grant,"    Dig.  39. . 

(E),  Fait,  (E.  4.) ;  Bac.  Abr.        '  Co.  Lit.  352,  b. 
"Grants,"  L 3;  Shep.Touch. 


(1)  But  Uie  election  in. these  cases  must  be  made  in  the 
Iife4ime  of  the  parties,  and  cannot  be  made  by  die  heir  or 
etecutor.  Co.  Lit.  145,  a;  t  Co.  37,  a;  Hob.  174; 
Leon.  254. 
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DEEDS.       therefore  will  not  make  an  estoppel  4*  but  an  action  of 
covenanty  it  is  said,  will  lie  upon  a  recital'. 

But  though  a  recital  is  not  necessary  in  deeds  made  by 
common  persons,  yet  when  a  man  is  to  take  any  new 
estate  from  the  king  of  a  thing  of  which  there  is  any  estate 
in  being,  there  the  former  estate,  if  it  be  good  and  of 
record,  must  be  recited  in  the  deed,  or  else  the  second 
grant  will  not  be  good' ;  but  in  case  of  a  common  person, 
there  needs  no  such  recital;  neither  when  a  man  is  to  de« 
rive  an  estate  out  of  a  former,  or  assign  over  a  term  of 
yean,  is  it  needful  there  should  be  any  recital  of  the 
former  estate  in  being.   It  is,  however,  usual  to  recite,  not 
only  the  contract  of  the  parties,  but  also  a  deduction  of 
title,  from  the  last  owner  of  the  inheritance  down  to  the 
present  gnintor,  and  which  is  more  particularly  proper 
where  the  title-deeds  are  not  delivered  over  to  the  grantee, 
as  it  connects  the  present  with  the  last  estate  convey^d^ 
,   and  enables  the  grantee  to  show  a  title  not  only  in  him- 
self but  in  the  person  from  whom  lie  received  :ii.  .  And 
where  such  recital  is  made,  it  is  necessary  thatit  shbuld  be 
correct ;  for  if  one  recite  an  estate  made  for  a  term  of  years, 
and  afterwards  grant  over  the  term  to  another,  and  mis- 
take in  the  reoital,  the  mistake  may,  in  some  cases,  vacate 
the  whole  grant.    As,  if  I  grant  to  J.  S.  all  the  lands  in 
Dale,  which  I  purchased  fit)m  i.  D.  or  which  came  unto 
me  by  descent  from  /.  D«,  and  in  truth  I  have  no  such 
lands,  but  I  liad  them  by  some  other  means,  or  of  some 
other  person;  in  these  cases,  and  by  this  mistake,  the 
deed  is  void^ 
XiMptMNis  in        ^^  exception  is  a  clause  of  a  deed  by  which  the  feofibr, 
^*^^  donor,  grantor,  lessor,  &c.  excepts  something  out  of  that 

which  he  had  before  granted  by  the  deed*.    And  being 

<  Knch^s  Law,  33.  *  Dyer,  50,  87,  376. 

»  See  Graves  v.  White,  «  •  Plow.  1951  361 ;   Dyer, 

Eq.  Ca.  Ab. "  Portions,'XC.)  59 ;  Perk.  s.  625 ;  Co.   lit. 

•  iCo.  45;  Dyer,  77.  47. 
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the  act  and  words  of  the  feoffor,  8cc.  it  shall  be  taken  DEEDS 
against  him  stricte^*  An  exception  commonly  and  pro-  — — - 
peily  succeeds  the  description  of  the  things  granted.  But 
it  may  be  in  any  part  of  the  deed^.  By  the  exception  the 
thin^  exempted  is  taken  wholly  out  of  the  grant,  and  is  no 
parcel  of  the  thing  granted:  as  if  a  manor  be  granted 
excepting  one  acre ;  by  this  exception,  in  judgment  of  law, 
that  acre  is  seyered  from  the  manor. 

To  make  an  exception  good,  it  must  be,  i.  By  apt 
words.  2.  It  must  be  of  part  of  the  thing  granted,  and  not 
of  some  other  thing.  3.  It  must  be  of  part  of  the  thing 
only,  and  not  of  all,  the  greater  part,  or  the  effect  of  the 
thing  granted.  4.  It  must  be  of  such  a  thing  as  is  sever- 
able from  the  thing  which  is  granted,  and  not  of  an  inse- 
parable incident*.  5.  It  must  be  of  such  a  thing  as  pro- 
perly belongs  to  him  who  excepts.  6.  It  must  be  of  a 
particular  thing  out  of  a  general,  and  not  of  a  particular 
thing  out  of  a  particular  thing,  or  of  a  part  of  a  certainty. 
And  7.  It  must  be*certainly  described  and  set  down^.  As 
for  examples :  If  a  man  grant  all  his  lands  in  Essex,  saving 
or  except  (1)  his  lands  in  Dale,  or  all  his  lands  in  Dale, 
excepting  one  house,  or  one  acre  in  certain;  or  one  house, 
excepting  one  chamber  in  certain;  these  and  such  like 
exceptions  are  good^.  And  if  one  grant  a  manor,  except- 
ing one  tenement  (pared  of  the  manor),,  or  excepting  the 
services  of  /.  S.  (he  holding  of  the  manor),  or  excepting 
one  close,  or  excepting  one  acre,  or  excepting  the  advow- 

«  10  Co.  106,  b.  •  Shep.  Touch.  77 ;  Dor^ 

»  B.  R.  FregunneFB  case,  rell  t.  CollitUy  Cro.  EUa.  6. 

Perk.  s.  62,  8lc.  •  ^  Plow.  195;  Perk,  s.641. 
•  Plow.  19 ;  Co.  lit.  47. 

(1)  See  distinction  between  a  saving  and  an  exception, 
in  T.  Raym.  359 ;  Plowd.  361 .  An  exception  out  of  an 
exception,  or  a  saving  out  of  a  saving,  is  good  enough, 
and  makes  the  thine^as  if  it  had  never  been  excepted. 
X<ctgA  V.  ShaWf  Cro.lEliz.  372.  * 
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DEEDS.       son  appendant,  or  excepting  the  woods,  or  excepting 

twenty  acres  of  wood,  or  excepting  all  the  gross  trees ; 

these  are  good  exceptions^.  And  if  one  grant  a  messuage 
and  houses  thereunto  belonging,  excepting  the  barn,  or 
excepting  the  dove-house ;  it  seems  that  this  is  a  good 
exception,  for  they  may  pass  by  the  grant  of  a  messuage, 
&c.^  So  if  there  be  a  grant  of  land^  excepting  the  trees 
thereupon;  or  of  a  wood,  excepting  twenty  of  the  best 
oaks,  naming  them  in  certain ;  these  are  good  exceptions^. 
And  if  one  grant  a  messuage,  and  all  the  lands  and  tene- 
ments thereunto  belonging,  excepting  one  cottage ;  this  is 
a  good  exception  ^  And  if  one  grant  a  reversion,  except- 
ing the  rent ;  this  is  a  good  exception  of  the  rent,  and  pre- 
vents it  from  passing  by  the  grant.  So  if  man  have  a  rent- 
charge  out  of  land,  and  he  release  his  right  in  the  land, 
except  the  rent ;  this  is  a  good  exception  s.  But  if  the 
exception  be  of  another  thing  than  the  thing  granted;  as 
if  one  grant  a  manor  or  land,  excepting  twelve  pence,  or 
excepting  the  tithes,  these  exceptions  are  void  ^.  Or  if 
the  exception  be  such  as  to  be  repugnant  to  the  grant,)  and 
tends  to  subvert  it,  and  take  away  the  fruit  of  it,  as  if  one 
grant  a  manor  or  land  to  another,  excepting  the  profits  ;* 
or  make  a  feoffment  of  a  close  of  meadow  or  pasture,  re- 
serving or  excepting  the  grass ;  or  grant  a  manor,  except- 
ing the  services ;  or  two  acres,  excepting  one  of  them, 
these  are  void  exceptions^  An  exception  is  also  void,  if 
it  be  of  an  inseparable  incident  and  a  thing  that  cannot  be 
granted  by  itself;  as  if  a  manor  be  granted,  excepting  the 
court-baron ;  or  land  be  granted,  excepting  the  common 

«  Dyer,  103;  Plow.  104,        **  Perk.  s.  639;  Dyer,  59; 

361,  367  ;  8  Co.  63,  b ;  lb.  pioV.  361,  367,  370. 
47  f  6  I".  11 ;  Perk.  s.  642.        t  t\  €>      r^  .  t  •* 

*^'  14  Hen.  8,  1 .  *  ^«'  97,  264 ;  Co.  Lit. 

•  8  Co.  63  47;  Plow.  103,  104,  153; 

'11  Co.  64.  Doct.  and  Stud.  98 ;  Byer, 

(  Perk.  s.  113,644;  Dyer,  59. 
157- 
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i^pendant^.  So  if  the  exception  be  of  a  particular  thing  DEfiDSb 
out  of  a  particular  thing;-  as  if  one  grant  white  acre  and 
black  acre,  excepting  white  acre ;  or  grant  twenty  acres  of 
land  by  particular  names,  excepting  one  acre  of  them ; 
these  exceptions  are  Yoid'.  So  if  the  exception  be  set 
down  uncertainly ;  as  if  one  grant  a  house  excepting  one 
chamber;  or  grant  a  manor^  excepting  one  acre;  without 
specifying  which  chamber,  or  Which  acre  it  shaU  be ;  the 
exceptions  will  be  void"'. 

2.  Of  the  habendum  in  deeds. 

The  habendum  of  a  deed,  is  that  part  of  it  which  begins  Habendum  in 
with|  To  HAVE  AND  TO  HOLD,  and  properly  follows  the 
premises.  The  office  of  the  habendum,  is  so  set  down 
again  the  name  of  the  grantee,  the  estate  that  is  to  be 
made  and  limited,  or  the  time  that  the  grantee  shall  have 
in  the  thing  granted  or  demised,  and  to  what  use'';  though 
this  may  be  and  frequentiy  is  done  in  the  premises.  And 
herein  also  is  sometimes,  tiiough  unnecessarily,  repeated, 
the  thing  granted :  as  it  is  sufficient  if  it  be  named  in  the  ^ 
premises,  because  it  is  the  premises  that  make  the  gift, 
and  the  habendum  does  of  its  own  nature  refer  to  the 
things  mentioned  in  the  premises*^.  The  habendum  can- 
not, therefore,  pass  any  thing  that  is  not  expressly  men- 
tioned or  contained  by  implication  in  the  premises  of  the 
deed ;  because  the  premises  being  part  of  the  deed  by 
which  the  thing  is  granted,  and  consequently  that  which 
makes  the  gift,  it  follows  that  the  habendum,  which  only 
limits  the  certainty  and  extent  of  the  estate  in  the  thing 
given,  cannot  increase  or  multiply  the  gift,  because  it 
were  absurd  to  say,  that  the  grantee  should  hold  a  thing 
which  was  never  given  to  him  i*.  Hence  it  is,  that  if  a  man 
grant  a  manor,  to  hold  together  with  another  manor,  or 

^  Co.  Lit.  150.  107,  and  a6,  b.  n.  (4). 

'  Co.  Lit.  47  ;  Plow.  63.  **  2  Co.  66>  a ;  9  Co.  47 ; 

"  Perk.  s.  641,  643.  Co.  Lit.  6. 

"  Co.  super  Lit.  6,  7,  10,  '2  Rol,  Abr.  65. 
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DEEDS.  with  the  advowson  of  another  manor,  only  the  manor 
granted  in  the  premises  shall  pass  *>.  But  if  a  private  person 
grants  a  manor  to  hold  together  with  an  advowson,  which 
belongs  to  the  manor,  this  is  a  good  conveyance  of  the 
advowson,  because  it  was  impliedly  given  by  the  gift  of 
the  manor  itself'. 

We  have  said,  that  the  estate  intended  to  be  granted  is 
sometimes  mentioned  in  the  premises :  when  tliis  is  the 
case,  the  habendum  may  alter  or  abridge,  enlarge  or  ex- 
plain, the  gift  in  the  premises ;  but  if  it  is  repugnant  and 
contrary  to  the  premises,  it  is  void,  and  shall  be  rejected ; 
because  the  rule  in  the  interpretation  of  all  deeds  is,  that 
they  shall  be  taken  most  strongly  against  the  grantor;  and 
therefore  he  shall  not  be  allowed,  by  any  subsequent  part 
of  the  deed,  to  contradict  or  retract  that  gift  which  he 
made  in  the  premises :  thus,  if  a  man  give  lands  to  J.  S. 
and  his  heirs,  habendum  to  him  for  life,  this  is  a  void 
habendum,  because  repugnant  to  the  premises  *. 

But  though  the  habendum  caimot  retract  the  gift  in  the 
premises,  yet  it  may  construe  and  explain  in  what  sense 
the  words  in  the  premises  shall  be  taken ;  for  it  is  upon 
a  view  of  the  whole  deed,  that  the  intent  of  the  parties 
must  be  collected  :  therefore,  if  lands  be  given  to  a  man 
and  his  heirs,  to  hold  to  him  and  the  heirs  of  his  body, 
this  is  but  an  estate-tail;  because  the  habendum  only  ex- 
pounds the  general  word  ''heir"  in  the  premises,  and 
such  exposition  is  consistent,  and  does  not  destroy  the 
operation  of  the  words  mentioned  in  the  premises,  but 
only  explains  in  what  sense  they  are  to  be  taken,  and  what 
heirs  are  comprehended  *. 

And  if  the  grant  had  been  to  him  and  his  heirs,  to  hold 
to  him  for  his  life,  and  the  lives  of  three  others ;    this 

<  2  Rol.  Abr.  65,  '8  Co.  154,  b;  Co.  Lit. 

'  Ibid.  21,  a;    Lit.  Rep.  345;  and 

*  Baldwin'B  case,  2  Co^    see  Pilsworth  v.  Pyeitf    52 

23.  Jon.  4 ;  2  Keb.  865,  S.C* 
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would  likewise  be  a  good  /labendum,  because  it  does  not  ren-      DEEDS. 
der  the  wofd  "heirs"  in  the  premises  useless,  but  expounds   — — — — 
them  only  to  create  a  special  occupancy,  and  thereby  to 
prevent  the  determination  of  the  estate  by  the  death  of  the 
grantee  ". 

But  if  the  grant  in  the  premises  be  to  a  man  and  his 
heirs,  to  hold  for  the  life  of  the  grantee^   this  is  a  void 
habendum,  because  it  totally  defeats  the  operation  of  the 
word  "  heirs"  in  the  premises ;  and,  consequently,  is  re- , 
pugnant  and  not  explanatory,  and  is  therefore  void  *. 

Again,  if  a  man  make  a  feoffment  in  fee  of  twenty-one 
acres  to  A.  and  B,  habendum  one  moiety  to  A,  and  the 
other  moiety  to  B.  this  is  good,  and  the  habendum  makes 
them  tenants  in  common;  for  though  the  premises  be 
joint,  and  therefore  of  themselves  would  operate  to  give  a 
joint-estate  and  possession,  yet  the  habendum  explaining 
the  manner  of  possessing  is  not  inconsistent  or  repugnant, 
because  it  .makes  no  division  of  that  undivided  possession 
which  was  given  in  the  premises  ^.  But  if  the  habendum 
had  limited  ten  acres  to  A,  and  the  other  ten  acres  to  B* 
this  had  been  void,  because  the  habendum,  in  this  case, 
contradicta  and  is  repugnant  to  the  premises ;  for  by  the 
premises,  the  entire  and  undivided  possession  of  the  whole 
twenty  acres  is  equally  given  to  both ;  an^  therefore  the 
habendum  that  excludes  A,  out  of  his  share  of  ten  acres, 
and  B.  out  of  his  share  of  ten  acres,  is  contradictory  to 
the  premises,  and  therefore  void  *. 

3.  The  next  formal  part  of  the  deed  is  the  tenendum.  Tenendum  in 
This  is  now^  however,  of  very  little  use,  being  only  inserted 
by  custom:  it  was  formerly  used  to  signify  the  tenure  by 
which  the  estate  granted  was  to  be  holden,  viz.  tenendum 
per  servUium  milUare,  in  burgagio,  in  libera  soccagio^  Sfc* ; 
but  all  these  being  reduced  by  statute  1 2  Car.  2,  c.  24,  into 

•  Bowles  V.   Poor,  Btilst.     183,  b;  19a,  b,    13th  edit.;^ 
135,  136;  Cro.Jac.  282.         Hob.  172. 

*  2  Co.  23,  24.  •  Hob.  172. 
^  Co.  Lit.  180,  b,  n.  (1). 
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free  and  common  socci^e,  the  tenure  is  now  never  spe- 
cified.  Before  the  statute  of  quia  emptores  %  it  was  also 
sometimes  used  to  denote  the  lord  of  whom  the  land  should  ' 
be  holden ;  but  that  statute  directing  all  future  purchasers 
to  hold  not  of  the  immediate  grantor,  but  of  the  chief 
lord  of  the  fee,  this  use  of  the  tenendum  has  also  been  an- 
tiquated ;  though,  for  a  long  time  after,  we  find  it  mentioned 
'  in  ancient  charters,  that  the  tenements  shall  be  holden  de 
capitalibus  daminusfeodi^  -,,  hut  as  this  expressed  nothing 
more  than  the  statute  had  already  provided  for,  it  gradually 
grew  out  of  use  ^ 

4.  Of  the  reddendum  or  reservation. 

A  reservation  is  a  clause  in  a  deed  by  which  the  feoffor^ 
donor,  lessor,  grantor,  &c.  reserves  some  new  thing  to  him- 
self out  of  the  thing  granted.  And  this  commonly,  and 
properly,  succeeds  the  ienendumj  and  is  made  by  one  or 
more  of  these  words,  '^  rendering,  reserving,  paying,''  or 
the  like'.  This  differs  from  an  exception,  inasmuch  tiiai 
an  exception  is  ever  of  part  of  the  thing  granted,  and 
of  a  thing  tn  eese  at  the  time :  but  a  reservation  is  of  a 
thing  newly  created  or  reserved  out  of  a  thing  demised 
that  was  not  tn  ene  before ;  so  that  this  always  reserved 
that  which  was  not  before,  or  abridges  the  tenure  of  thail 
which  Was  before  ^4 

In  every  good  reservation  there  must  be  these  reqvi* 
sites :  1 .  It  must  be  by  apt  words.  2;  It  must  be  of  som^ 
thing  issuing,  or  coming  out  of  the  thing  granted,  and 
not  a  part  of  the  thing  itself,  nor  of  something  issuing 
out  of  another  thing.  3.  It  must  be  of  such  a  thing  to 
which  the  grantor  may  have  resort  to  distrain.  And  4.  It 
must  be  made  to  one  of  the  grantors,  and  not  to  a  stranger 
to  the  deed  ^    Thus,  for  examples :  If  a  man  grant  land. 


•18  Ed.  1. 

^  Bee  Mad.  Form.  Angl. 

«  a  Blac.  Com.  298. 

*  10  Co.  107 ;  Plow.i3a; 


Co*  Lit.  47 ;  and  see  143,  n* 
(1);  Perk.  s.6afi. 

•  Shep.  Touch.  78. 

'  Plow.  13;  Perk*  s.  6ft 6; 
8Co«  78;  ^ep.  Tou^li.  80. 
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yidding  and  paying  money  or  some  such  like  thing  yearly ;      deeds. 
this  is  a  good  reserration  *.    But  if  the  grantee  covenant  — — 
to  pay  such  a  sum  of  money,  or  to  do  such  a  thing  yearly; 
AiB  \»  no  good  reservation,  but  a  covenant  to  pay  a  sum 
of  money  in  gross,  and  not  as  a  rent.    If  a  lease  be  made 
for  years,  rendering  a  rent  to  the  lessor  or  his  heirs,  in 
the  disjunctive ;  or  rendering  a  rent  to  the  lessor,  without 
sayifig  ''  and  his  heirs,  &c.''  or  rendering  a  rent'  during 
the  said  term,  without  saying  to  whom ;  or  rendering -lo  /. 
to  the  lessor,  and  5  /.  to  his  heirs ;  all  these  reservations 
are  good.    But  if  a  lease  be  made,  rendering  rent  to  the 
heirs  of  the  lessor;  this  reservation  is  void,  because  the 
rent  is  not  reserved  to  himself  firsts    If  one  grant  land, 
yielding  for  rent,  money,  com,  a  horse,  spurs,  a  rose,  or 
any  such  like  thing ;  this  is  a  good  reservation  :  but  if  the 
reservation  be  of  the  grass,  or  of  the  vesture  of  the  land, 
or  of  a  common,  or  other  profit  to  be  taken  out  of  the  land ; 
these  reservations  are  void^    If  one  grant  a  manor,  mes- 
snage,  land,  meadow,  or  pasture,  or  the  vesture  or  herb- 
age of  land,  meadow,  or  pasture,  rendering  a  rent ;  this  is 
a  good  reservation^.  But  if  one  grant  tithes,  rents,  com- 
mons^ advowsons,  o£Sces,  a  corody,  mulcture  of  a  mill, 
a  fair,  market,  privilege,  or  liberty,  reserving  a  rent;  this 
reservation,  unless  in  case  of  the  king,  is  void^ 

Also,  one  may  reserve  one  rent  one  year,  and  another 
rent  another  year;  as  10 5.  one  year,  and  20 s.  another 
year :  or  one  may  reserve  a  rent  to  be  paid  every  second, 
or  third  year,  and  no  rent  the  other  years ;  or  one  kind  of 
rent  one  year,  and  another  kind  of  rent  another  year. 

And  if  the  reservation  be  of  the  rent  to  a  stranger  who 
is  no  party  to  the  deed,  and  to  him  only,  this  reservation 
is  void.      And  so,   if  the  father  and  his  son  and  heir 

«  Plow.   132 ;    Athahe  V.  • «  Co.  Lit.  142. 

Hmmgs,  1  Rol.  Abr.  80 ;  j  Ibid.  47 ;  6  Co.  3  ;  Perk. 

2Bulst.28i,  S.C.  s.6d6. 

^  sCa-  m»     8  lb.  71;  ^  Ibid. 
Lit.  99,  213,  214. 
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DEEDS.       apparent,  by  indenture,  lease  his  land  for  years,  to  begin 
•     after  the  father's  death,  rendering  rent  to  the  son,  it  is  void '. 

Another  of  the  terms  upon  which  a  grant  may  be  made, 
CdnditioQ.         is  a  condition ;  which  is  a  clause  of  contingency,  on  the 

happening  of  which,  the  estate  granted  may  be  defeated ; 
as  '^  provided  always,  that  if  the  mortgagor  shall  pay  the 
-  mortgagee  500/.  upon  such  a  day,  this  whole  estate 
granted  shall  determine;"  and  the  like.  But  this  has 
already  been  sufficiently  considered "'. 

5.  Next  may  follow  the  clause  of  warraaty  ;  whereby 
CUiwofwtr-  the  grantor,  for  himself  and  his  heirs,  warrants  and  se- 
cures to  the  grantee  the  estate  granted.  This  warranty  is 
defined  by  Coke  to  be  a  covenant  real  annexed  to  lands  or 
other  tenements,  whereby  a'  man  and  his  heirs  are  bound 
to  warrant  the  same  to  the  grantee  and  his  heirs ;  and  in 
case  of  eviction,  to  yield  other  lands  or  tenements  of  equal 
value ".  *  ^       . 

Warranty  may  be  either  express  or  implied:   an  escpress 
warranty  is  when  the  land  is  expressly  warranted  bywords,  as 
"  I  and  my  heirs  warrant  to  A.  and  his  heirs  %"  and  the  like. 
An  implied  warranty  arises  from  the  legal  force  of  particular 
deeds,  or  other  words  than  the  word  warrant,  implying  a 
guarantee  of  the  lands  to  the  ^ntee  ^.    The  doctrine   of 
warranty  was  formerly  one  of  the  most  interesting  and 
useful  articles  of  legal  learning;  but  their  effect  and  ope- 
ration having,  by  various  acts  of  the  legislature,  been  re- 
duced to  a  very  narrow  compass,  it  is  become  in  most 
respects  a  matter  of  speculation  rather  than  of  use.      In 
some  instances,  however,  warranties  have  still  a  powerful 
influence  on  our  landed  property ;  and  there  is  no  part  of 
ouc  jurisprudence  to  which  the  ancient  writers  have  more 
frequently  recourse  to  explain  and  illustrate  their   legal 

"  Hobart's     Rep.     274  ;  47,  a ;   383,  b ;    384,  a,  b  ; 

Oates  V.  Fith,  3  Co.  1 .  385,  b ;  and  see  4  Cru.  I>ig. 

■  Book  ii.  part  ii.  c.  5.  50. 

'  Co.  lit.  365,  a.  p  Co.  Lit.  384,  a* 
•  Lit.  s.  773;   Co.  .Lit. 
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doctrines.  Hence  abstruse^  and  in  most  respects  obsoletei      D££DS. 
as  the  learning  respecting  it  unquestionably  is^  itcontinUer        ^    "  ■ 
to  deserve  the  attention  of  every  person  who  wishes  to 
obtain  accurate  notions  of  those  branches  of  our  laws, 
which  are  morq  immediately  connected  with  the  doctrines 
that  respect  the  alienation  of  landed  property  (i). 

By  the  feodal  constitution,  if  the  vassal's  title  to  enjoy 
the  feud  was  disputed,    he   might   vouch   or   call    the 
lord  or  donor,  to  warrant  or  insure  his  gift;  which  if  he 
failed  to  do,  and  the  vassal  was  evicted,  the  lord  was 
bound  to  give  him  another  feud  of  equal  value  in  recom* 
pence  %    And  so,  by  our  ancient  law,  before  the  statute 
of  jma  en^iares,  if  a  man  enfeoffed  another  in  fee,  by  the 
feodal  verb  dedi,  to  hold  of  himself  and  his  heirs  by  cer- 
tain services,  the  law  annexed  a  warranty  to  this  grant, 
which  bound  the  feoffor  and  his  heirs,  to  whom  the  ser- 
vices (which  were  the  consideration  and  equivalent  for, 
the  gift)  were  originally  stipulated  to  be  rendered '.     So 
in  an  exchange  of  lands  between  parties,  the  word  exchange 
imports  a  warranty  to  each  by  the  other  of  the  lands  given 
in  exchange  *.     Or  if  a  man  and  his  ancestors  had  imme- 
moTiaUy  holden  land  of  another  and  his  ancestors  by  the 
service  of  homage  (which  was  called  homage  auncestrel) 
this  also  bound  the  lord  to  warranty' ;  the  homafre  being 
an  evidence  of  such  a  feodal  grant.    And,  upon  a  similar 
principle,  even  at  this  day,  in  case,  after  a  partition  (or 

^  Feud..l.  2,  t.8,  and  25.  agreed,  that  this  word  im- 

'  Co.  lit.  384 ;  and  hence  pfies  a  warranty  in  respect  of 

trustees  are   frequently  re-  chattel  interests  only.     Co. 

luctant,  by  the  advice  of  their  Lit.  384,  n .  ( 1 ). 

counsel,  to  convey  by  the        '  Co.  lit.  384,  n.  (1 .) 

word  ''grant;"  but  it  is  now        '  Lit.  s.  143. 


i«^ 


(1)  See  Co.  Lit.  ^6s,  a.n.  (1),  373,  b.  n.  (2);  where,  and 
in  the  notes  immediately  subsequent,  a  very  leaisped  and 
joinute  investigation  is  given  of  the  doctrine  of  warranty. .  ^ 
Smm  also  Gilb.  Ten.  132  ;  and  2  ^la^c.  Com.  300. 
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DEEDS.  exchange)  of  lands  of  inheritaBce,  either  party  or  U^hoia 
"  be  evicted  of  his  share,  the  other  and  his  heirs  are  bound 
to  warranty  %  because  they  enjoy  the  equivalent.  And 
so^  upon  a  gift  in  tail  or  lease  for  life^  r^dertng  rent^  the 
donor  or  lessor  and  his  heirs  (to  whom  the  rent  is  payable,) 
are  bound  to  warrant  the  title  *•  But  in  a  feoffinent  in  fiee 
by  the  verb  dedij  since  ihe  statute  of  fuia  emptores,  the 
feoffor  <mly  is  bound  to  the  implied  warranty,  and  not  hiA 
heirsT;  because  it  is  a  mere  personal  contmci  on  the  paii 
of  the  feoffor,  the  tenure  (and  of  courae  the  aoei^it  aer- 

m 

vices)  resulting  back  to  the  si^nor  lord  of  the  fee.  And 
in  oihev  forms  of  alienation,  gradually  introduced  aince 
that  atatttte,  no  warranty  whatsoever  is  implied  *;  they, 
bearing  no  sort  of  analogy  to  the  original  feodal  donation. 
And  theiefoce,  in  such  cases,  it  becomes  oecesaiury  to 
add  an  express  clause  of  warranty,  to  bind  the  granAor  ani 
his  heirs ;  which  is  a  kind  of  covenant  real»  and  can  <MBdy 
be  created  by  the  verb  warrantisxk^  or  wuffant  *• 

These  express  warranties  were  introduced,  eve»  prior  to 
the  statute  of  quia  et^ptores,  in  order  to  evade  the  strictneas 
of  the  feodal  doctrine  of  non-alienation  without  the  €^<HiMni 
of  the  heir.    For,  though  he,  at  the  death  of  his  ancestof, 
might  have  entered  on  any  tenements  that  were  aliened 
without  his  concurrence,  yet,  if  a  clause  of  warranty  was 
added  to  the  ancestor's  graal^  thie  covenant  deseenduig 
upon  the  heir  insured  the  gvantee ;  not  i^o.  much  by  €oi^ 
firming  his  title,  as  by  obliging  such  heir  to  yield  him  a 
recompence  in  lands  of  equal  value :  the  law,  ia  fiairoup  of 
alienations,  supposing  that  no  ancestor  would  wantonly 
disinherit  his  next  of  blood  ^ ;  and  therefore  presunung  that 
he  had  received  a  valuable  conaide«atio%  either  in:  land* 
or  in  money  which  had  purchased  land,  and  thai  this  eqpn^ 
valent  descended  to  the  heir  together  with  the  ancestor's 
warranty.     So  that  when  any  ancestor,  being  the  rightful 

*  Co.  Lit.  174,  384»a.  '  Ibid.  lofi. 

'  thid«.  3841,  a,  b.  *  Lit.  s.  7B3* 

^  Ibid.  ^  Co.  Lit,  373. 
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tdtfuit  of  the  freefaoldy  conveyed  the  land  to  a  stranger  and      deeds. 

his  heiia,  or  released  the  light  in  fee-aimple  to  one  who  "" 

wtt  already  in  posBeseioni  and  superadded  a  warranty  to 
his  deed,  it  was  held  that  such  warranty  not  only  bound 
the  wturrantor  himsdf  to  protect  and  assure  the  title  of  the 
wanrantee,  but  also  bound  his  heir :  and  this  might  be 
either  lineal  with  or  collateral  to  the  title  of  the  land, 
lineal  wmnanty  was  where  the  heir  derived^  or  might  by 
possibility  have  derived,  his  title  to  the  land  warranted, 
either  firom  or  through  the  ancestor  who  made  the  war- 
ranty: as,  where  a  fhther,  or  an  elder  son  in  the  life  of  the 
father,  released  to  the  disseisor  of  either  themsehres  or  the 
grandfather,  wilfa  warranty,  this  was  lineal  to  the  younger 
son*:  the  effect  of  which  lineal  warranty,  was,  ist,  to 
bar  or  rebwt  the  warrantor  and  his  heirs  from  ever  claim- 
ing the  lands  again;  andly,  in  case  the  wwrantee  were 
evicted  by  title  paramount^  fer  the  warrantor,  if  living,  to 
give  to  him  o&er  lands  of  equal  value,  and  if  not,  then  it 
bound  his  heir  to  do  ^ke  bk^^in  case  he  had  assets,  f.  e. 
lands  of  equal  value  vested  in  him  in  possession,  and  de- 
scending from  the  common  ancestor ''.  Collateral  warranty 
was  where  the  heir's  tide  to  the  land  neither  was,  nor  could 
have  been,  derived  from  the  warranting  ancestor ;  as  if  a 
fistber  disseised  his  son  of  lands  purchased  by  him,  and 
aliened  them  with  warranty  to  another,  thb  would  be  a  coU 
lateral  warranty ;  for  although  the  son  be  lineal«heir  to  his 
father,  yet  as  he  does  not  derive  his  title  from  him,  the  war- 
ranty is  said  to  be  collateral  *.  So  where  a  younger  brother 
released  to  his  father's  disseisor,  with  warranty,  this  was 
conateral  to  the  elder  brother' ;  and  yet  it  was  equally  a 
bar  to  the  heir,  and  eqinlly  imposed  upon  him  the  obli- 
galion  (having  assets)  of  giving  other  lands  of  equal  value 

*  Lit.  s.  703,  706,  707.  *  Lit.  8.  704.   . 

*  Co.  Lit.  374,  a  ;   Fitz.        '  Lit.  s.  705,  707. 
N.B.  134;  iCo.  1.  '2  Blac.  Com.  301. 
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DEEDS.       in  case   of  eviction.    But  where  the  very  conveyance* 

« —  to  which  the  warranty  was  annexed,  immediately  followed 

a  disseisin,  or  operated  itself  as  such  (as,  where  a  father, 
tenant  for  years,  with  remainder  to  his  son  in  fee,  aliened 
in  fee-simple,  with  warranty),  this  being,  in  its  original, 
manifestly  founded  on  the  tort  or  wrong  of  the  warrantor 
himself,  was  called  a  warranty  commencing  by  disseisin; 
and,  bdffig  too  palpably  injurious  to  be  supported,  was  not 
binding  upon  any  heir  of  such  tortious  warrantor.^,  unless 
where  he  neglected  to  enter  during  the  life  of  the.  person 
aliening ;  in  which  case  (by  analogy  to  the  case  of  a  disr 
seisor,  &c.  dying  in  possession  of  the  estate)  the  law 
supposed  that  the  remainder-man,  or  reversioner,  would 
have  entered  for  the  forfeiture  of  the  tenant  for  life,,  or 
years,  if  an  equivalent  had  not  been,  given  him ;  it^  was 
therefore  presumed,  that  if  the  heir;  did  QOt  ent^r  during 
the  life  of  such  particular  tenant,  he  had  received  .from  him 
an.  equivalent ;  and  this  presumption  being  admitted,  he 
xould  not  afterwards,  with  any  colour  of  justice,  be  allowed 
to  claim  the  estate  himself  ^ 

In  both  lineal  and  collateral  warranty,  we  have  seen, 
that  as  the  obligation  of  the  heir,  in  case  the. warrantee 
was  evicted,  to  yield  him  other  lands  in  their  stead, .  was 
only  on  condition  that  he  had  other  suiBEicient  lands  by 
descent  from  the  warranting  ancestor^;  but  though, 
without  assets,  he  was  not  bound  to  insure  the  title  of 
another,  yet,  in  case  of  lineal  warranty,  whether  assets 
descended  or  not,  the  heir  was  perpetually  barred  from 
claiming  the  land  himself ;  for,  if  he  could  succeed  in  such 
claim,  he  would  then  gain  assets  by  descent  (if  he  had 
them  not  before)  and  must  fulfil  the  warranty  of  his  ances- 
tor:  and  the  same  rule  was  with  less  justice  adopted  alao 
in  respect  of  collateral  warranties  \  which  likewise  (though 

^  Lit.  S.698,  702.  ^  Co,  Lit.  loa. 

*  And  see  Gilb,  Ten.  143,        '  Lit/  s.  711,  71  «• 
168. 
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no  assets  descended)  barred  the  heir  of  the  warrantor      DEEDS, 
from  claiming  the  land  by  any  collateral  title  ;  upon  the 
presumption  of  law  that  he  might  hereafter  have  assets  by 
descent  either  from  or  through  the  same  ancestor.    The 
inconyenience  of  this  latter  branch  of  the  rule  was  felt 
▼ery  early,  when  tenants  by  the  curtesy  took  upon  them 
to  alien  their  lands  with  warranty;  which  collateral  war- 
ranty of  the  father  descending  upon  his  son  (who  was  the 
heir  of  both  his  parents),  barred  him  from  claiming  his 
maternal  inheritance:  to  remedy  which,  the  statute  of 
Gloucester,  6  Edw.  i,  c«  3,  declared,  that  such  warranty  ' 
should  be  no  bar  to  the  son,  unless  assets  descended  from 
the  father''.    It  was  afterwards  attempted,  in  50  Edw.  3, 
to  make  the  same  provision  universal,  by  enacting,  that  no 
collateral  warranty  should  be  a  bar,  unless  where  assets 
descended  from  the  same  ancestor*^;  but  it  then  proceeded 
not  to  effect.    However,  by  the  statute  1 1  Henry  7,  c.  20, 
notwithstanding  any  alienation  with  warranty  by  tenant  in 
dower,  the  heir  of  the  husband  is  not  barred,  though  he  be 
also  heir  to  the  wife  \     And  by  statute  4  8c  6  Anne,  c.  16, 
8.  21,  all  warranties  by  any  tenant  for  life  shall  be  void 
against  those  in  remainder  or  reversion ;  and  all  collateral 
warranties  by  any  ancestor  who  has  no  estate  of  inhe- 
ritance in  possession  shall  be  void  against  his  heir.     By 
the  wording  of  which  last  statute,  it  should  seem,  that  the 
legislature  meant  to  allow,  that  the  collateral  lyarranty  of 
tenant  in  tail  in  possession,  descending  (though  without 
assets)  upon  a  remainder-man,  or  reversioner,  should  still 
bar  the  remainder  or  reversion.    For  though  the  judges, 
in  expounding  the  statute  de  donis,  (the  object  of  whioh  was, 
to  secure  the  estate  to  the  issue  in  tail,  and  the  reversion 
to  the  donor  P,)  held  that,  by  analogy  to  the  statute  of 
Gloucester,  a  lineal  warranty  by  the  tenant  in  tail  without 

*  And  see  l  Inst.  365,  a ;        *  And  see  Lincoln  College 
%  lb.  291.  oase,  3  Co.  58. 

■  Co.  Lit.  373.  Lit.  6.  708 ;  Gilb.  T.  142, 
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DKSM^       assets  should  not  bar  the  issue  in  tail,  yet  they  held  sudi 
warranty  with  assets  to  be  a  sidBcieiit  bar*:  which  was 
therefore  formeiiy  mentioned,  as  oae  of  the  ways  whereby 
an  estate^tail  mi^t  be  destroyed ;  it  being  indeed  nothing 
more  in  effiscty  than  exchanging  the  lands  entailed  for 
odiers  of  equal  value,    lliey  also  held,  that  ooliatcsml 
warranty  was  not  within  the  statute  de  dom$;  as  that  act 
was  principally  intended  to  present  the  tenant  in  tail  fhmi 
disinheriting  his  own  issue ;  by  declaring,  that  the  will  of 
the  donor  should  he  observed;  and  collateral  heirs  do  not 
take  by  the  gift  of  their  ancestor' ;  and  therefore,  coUar 
teial  warranty  (thongh  without  assets)  was  allowed  to  be, 
as  at  common  law,  a  sufficient  bar  of  the  estate^tail  and  all 
remainders  and  reversions  expectant  thereon'.    And  so  it 
still  continnes  to  be,  notwithstanding  the  statute  of  Queen 
Anne,  if  made  by  tenant  in  tail  in  possessicm :  who  there- 
fore may  now,  without  Ae  forms  of  a  fine  or  recovery,  in 
some  cases,  make  a  good  conveyance  in  fee-shnple,  by . 
superadding  a  warranty  to  his  grant ;  which,  if  accom- 
psnitd  with  assets,  bars  lua  own  isstie,  and  without  than 
bars  such  of  his  heirs  as  may  be  in  remainder  or  reversion^. 
Thus,  if  tenant  in  tail,  having  three  sons,  discontiinie 
tine  estate^tail  in  fee,   and  the  second  son  release  with 
vrarranty  to  the  disseisee,  and  die  without  issue,  such  war- 
ranty will  bar  the  eldest  son,  who  cannot  make  $l  title  to 
Ike  second  son  vnder  the  intail,  which  makes  the  warranty 
cdlttteral*:  and  with  respect  to  remaindersjexpectant  upon 
estates-tail,  there  is  nothing  in  the  statute  de  doniSf  directly 
or  indirectly  to  restrain  the  t^iant  in  tsul  from  hairing 
his  i^Bue  by  warranty  *• 

Let  us  suppose,  then,  the  common  case  of  $l  limitation 
to  the  first  and  other  soom  successively  in  tail  male;  if  the 

*  Lit.  B- 713 ;  2  Inst.  393.  •  2  Blac.  Com.  303. 

^  Gilb.  Tea.  142, 14^.  "  Lit.  s.  708  to  716. 

'  Co.  Lit,  374  ;  2  last.  '  j»ym'scase,  8  Co.  51,1]^; 

3J5.  Boll  v.  HoHon,  Vaugh.  360. 
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first  8on^  whea  in  possesoion^  levy  a  fine,  ^s  viU  be  a      dxedsl 
dificonttnoance  of  ibe  Tenudnders  to  the  other  sods  ;  and   -*——-— 
by  reason  of  the  warranty  contuned  in  the  concord,  it  is  a 
bar  to  thaai,  even  without  assets :  «id  it  wiU  be  the  same, 
if  he  execate  a  feoffinent^  aeoompanied  by  a  warranty'. 

Bot  we  are  to  observe^  thai  a  wanmnty  never  extends  to 
bar  any  estate,  either  in  possession,  rwainder,  or  levenion, 
mdess  either  before,  or  at  least  at  the  time  when  die  wa«> 
ranty  is  made^  the  estate  is  divested  ov  diephiced  *• 

Hence  warranties  are»  in  general,  inserted  in  the  deed  of 
feofiment,  and  in  fines,  but  seldoan  in  any  other  convey*- 
ansa ;  for  bargaitti  and  sales  ao«dkd  (wh«e  the  estate  of 
the  bargpMee  arises  ont  of  Ate  eatata  of  the  bargainor  by 
way  of  use)  leases  and  releasesi  or  the  like,  being  in  the 
na;fcure  of  meie  grants,  have  not  dte  effisct  of  working  a 
discontinuance,  so  as  to  convert  tke  legs!  estate  into  a  righL 

After  warranty  usnaUy  follow  ^ovenatUt,  or  coaventtons,  Ofcovenuti. 
which  ate  ^^  dansea  of  agrt^nent  contained  in  a  deed, 
wherebj^  either  party  nay  stipidate  for  the  truth  of  certam 
factav  or  nay  bind  hlmaeif  to  perform,  or  give  sonethinf^ 
to  the  other  \^  Tbim,  the  grantor  sm^  covenant  thai  ha 
halk  a  rigkl  to  convey ;  ev  fiw  the  grantee^s  qaiat  enjoy- 
mept;  or  the  like :  the  grantee  may  covenant. to  pay  bin 
reaty  or  keep  the  premises  in  repair,  8(c.  If  the  covenantor 
coveaanAa  for  hisssdi  and  bis  heurs»  it  is  then  a  oovensni 
real, and'desoe^da xxpon  the  heirs;  who  are  bonnd  to  pef^ 
fons  it^  provided  fbey  ^  liave  sasets  by  deseent,  bud  not 
o4ksrwia^:  if  he  covcmiaka  also  for  his  easoutors  and  ad*. 
laiinstratoeB,  hn  personal  assets^  asi  well  as  his  rea},  aiw 
likemse  pkdg^d  for  <ke  pctfonnanm  of  the  cemnto*  * 
wUch  ssakea  siicd^  covsiMfit  %  better  secsrity  thto  aagir 
vrarranty.  It  is  also  in' some  respects  aiess  security,  and 
therefore  lnet&  beneffeial  to  Ihe  gmtor,  ffho  ije^aafly 
covenants  only  for  the  Acts  of  himself  and  his  ancestoss, 

^  Co.  Lit.  373,  b,  n.  {2}.  *  And  see  i  Saund.  Rep. 

*  Seymour's  case,  10  Co  3«o,  n ;  Sug.  Vend.  &  Pur. 
96,  c.  12. 
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DEEDS*      whereas  a  general  warranty  extends  to  alt  mankind.    For 
■      which  reason  the  covenant  has,  in  modem  practice,  almost 
wholly  superseded  the  warranty. 

Hence,  therefore,  and  as  covenants  generally  form  a 
material  part  of  every  modem  conveyance,  it  will  be  proper 
to  consider  briefly,  i .  How  they  may  be  created,*  whether 
by  express  words,  or  operation  of  law  :  2.  Their  effect  in 
binding  the  tepresentatives  of  the  covenantor :  3.  How 
theyshallbe  construed  with  respect  to  their  intent :  4.  What 
shall  be  a  breach-  of  covenant :  and  5.  How  a  covenant 
may  be  destroyed  or  extinguished. 

Covenants  may  be  expressed  or  implied;  i.e,  a  stipu- 
lation expressly  entered  into  by  the  party, /olkfem  rer&nr, 
or  implied  in  some  forcible  word  made  use  of  by  him, 
amounting  to  a  covenant  by  intendment  of  law.    A  stipu- 
lation, in  order  to  operate  as  a  covenant  express,  must  be 
by  or  contained  in  some  deed  in  writing  under  the  seal  of 
the  covepanting  party  %  but  which  deed  may  be  either  by 
deed-poll  or  indenture  ^,  and  must  be  made  to  or  with  some 
person  who  is  party  to  the  deed,  if  Iby  indenture,  and  if  by 
deed-poll,  by  some  person  named  in  it  %  who  by  accepting 
of  the  deed,  will  have  the  benefit  of,  and  be  bound  by,  the 
stipulation*'. 
Bj  wM  ^"r^>      There  is  no  set  form  of  words  absolutely  necessary  to  be 
^^aSfrnty    TBOsAe  use  of  in  creating  an  eicpress  covenant  * ;  and  there- 
be  creatwl.        fore  it  seems  that  any  words  will  be  effectual  for  that 

purpose,  which  show  the  parties  concurrence  to  the  per- 
formance of  a  future  act ;  as,  if  lessee  for  years  covenants  to 
repair,  with  a  proviso  and  it  is  agreed  that  the  lessor 
shall  find  great  timber,  &c.  this  makes  a  covenant,  on  the 
part  of  the   lessor,  to  find   great  timber,  by  the  word 

*  Hanoood  v,  Hilliard,  2        *  Co.  lit.  331,  a. 

Mod.  268.  ^  1  Chan.  Ca.  294  ;  Leon. 

*  1  Rol.  Abr.  517;    Fitz.    324;    1  Burr.  290;   Doug. 
N.  B.  145.  764. 

^  Green  v.  Home,  1  Salk. 
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*^  agreed/'  and  it  shall  not  be  a  qualification  of  the  cove-  deeds. 
nant  of  the  lessee.  A  party  may  also  covenant  in  respect  — '■— ^*^ 
of  past  transactions  ^  So  he  may  covenant  as  to  time  pre- 
sent; for  it  is  the  constant  language  of  deeds  of  alienatipn, 
that  the  grantor  has  lawful  power  to  convey  K  But  it  is 
said,  that  without  the  word  *^  agreed/'  it  would  have  been 
only  a  qualification  of  the  covenant  of  the  lessee  ^.  So, 
if  A.  lease  to  B.  for  years,  upon  condition  that  he  shall 
acquit  the  lessor  of  ordinary  and  extraordinary  charges, 
and  shall  keep  and  leave  the  houses  at  the  end  of  the  term 
in  as  good  plight  as  he  found  them ;  this,  though  in  the 
form  of  a  condition,  amounts  to  a  covenant*.  * 

And  every  a§reement,  if  it  is  by  a  deed,  is  a  covenant  ^. 
And  where  the  words  were  only  by  way  of  recital,  as  that 
it  was  intended  that  a  fine  should  be  levied.  Sec.  it  makes 
no  difference '.  So,  ,where  a  man  assigns  a  chose  in  action, 
though  nothing  passes  at  law,  yet  it  amounts  to  a  covenant 
that  the  other  shall  have  the  thing  ™. 

These  express  covenants  are  obligatory  upon  the  cove- 
nantor in  every  event,  and  in  every  state  and  condition  of 
the  thing  which  is  the  subject  of  the  covenant.  In  which 
the;^  differ  from  those  (to  be  hereafter  noticed)  which  are 
implied  by  operation  of  law :  for  when  the  law  creates  a 
duty,  and  the  party  is  disabled  to  perform  it  without  any 
default  in  him,  the  law  will  excuse  hi^i ;  but,  when  the 
party  by  his  own  contract  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good,  notwithstanding  an 
accident  by  inevitable  necessity.  Hence,  a  lessee,  who 
covenants  generally  to  pay  rent,  or  to  repair,  is  bound  to 
the  performance  of  his  covenant,  notwithstanding  the 

'  Plowd.  308.  I  3  Mod.  89,  91 ;  tFreem. 

o  >^^^^^f  •  865  Rol-  ^^^-  3i  S.  C. ;  and  see  Leon.  122. 
51 8 ;  Brownl.  23,  S.  C.  ^'  ' 

^  1  Rol.  Abr. 518;  2  C0.72.        "*  Mod.  1 13 ;  3  Keb.  304; 

» 40  Edward  3, 6,  b ;  1  Rol.  Freem.  a68 ;  1  Lord  Raym. 
Abr.6i8,S.C.  gg      ^L^pj  ^  ^^  ^^^^^ 

%  ^  1  Rol.  Abr.  518,  &19 ;     .  Di       w       Q«« 

Harwoody.  HiV/iak  2 Mod!    ^4^9 ;  ^  Bl^c.  Rep.  820. 

268. 
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BBBD&  |MremisM  may  be  destroyed  by  an  ftocidental  fire".  So, 
OD  a  oarenaat  td  build  a  Inidge  in  a  subetantial  manner, 
and  to  keep  it  in  repair  during  a  certain  timei  the  party  is 
bound  to  rebuild  tbe  bridge,  thoo^  broken  down  by  an 
extraordinaiy  flood  ^  And  with  respect  to  express  cove- 
nants, equity  follows  th^  law;  therefore,  where  no  equit- 
.  able  eircumstances  arise,  it  will  not  reliere  against  them, 
on  account  of  the  destruction  of  liie  value  of  the  sulgect 
by  a  subsequmt  accident.  A  tenant  covenanting  to  repair, 
(damage  by  fire  only  excepted,)  continues  liable  in  equity, 
therefore,  as  well  as  at  law,  to  the  payment  of  the  rent, 
notwithstanding  the  premises  are  destroyed  by  fire;  for 
the  equity  of  the  parties  being  equal,  the  mle  of  law  must 

•  prevail  ^ 

Of  oorenanti         Ab  to  implied  covenants,  we  are  to  observe,  that  there 

CFMted  bj  im-  , 

pUetdooofiaw.  are  some  words,  which,  though  they  import  no  express 

covenant  of  themselves,  yet  being  made  use  of  in  certain 
contracts,  they  amount  to  such,  and  are  therefore  called 
covenants  in  law,  and  will  as  effectually  bind  the  parties, 
as  if  expressed  in  the  most  explicit  terms  «.  As  if  a  inan 
make  a  lease  for  years  of  land,  by  the  words  ^*  grant  or 
demise,"  these  import  a  covenant';  and  if  the  lessee  or  his 
assignee  is  evicted^  they  will  support  an  action  (i).    So 


'  See    1  Fonb.  Eq.  370, 

n-  (3)- 
/"  Buttock  V.  Dammiit,  6 

Term  Rep.  6^0;   Brecknock, 

$c.  Navigation  Company  v. 

Pfitchardy  Id.  750. 


P  Hart  V.  GroveSf  Anstr. 
687. 

^48  Edward  3>  a,  b.  7; 
Rol.  Abr.  519. 

'  5  Co.  17,  a.  resolved. 


(1)  The  difference  between  an  implied  and  an  cfxpreas 
covenant  is,  that  in  order  to  create  an  implied  covenant^there 
must  be  some  consideration  moving  to  the  covenantor  to 
awpofft  it  'y  but  an  express  covenant  will  bind  without  con- 
sideration. Amb.250;  3  Burr.  1639.  An  implied  covenant 
wiB  also  be  controlled  by  an  express  covenant;  so  that 
atthough  the  word  may  amount  to  a  warranty  or  absolute 

Eaiantee,  yet  if  the  covenants  contained  in  the  deed 
qualifiedi  the  obligation  of  the  party  shall  not  be  held 
to  extend  beyond  the  covenants  as  expressed.  Noke^s  case, 

4  Go. 
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if  an  ttuignment  be  u«de  by  the  word  ^*  grant'/'    So  if 
a  man  grant  a  leaae  for  yearB,  reserving  rent,  an  action  " 
of  covenant  fiea  for  non-payvent  of  rent,  for  the  fedldm- 
Atm  of  the  rent  is  an  agreement  for  payment  of  the  vent, 
which  will  make  a  covenant^    So,  the  words  ^'  yielding 
and  paying*'  make  a  covenant*.    Also,  if  a  man  lease  for    , 
years  by  the  words  **  demite,  grant,  &c."  these  words   . 
smonnt  to  a  covenant  for  enjoyment  by  the  lessee  '•    Bnl 
if  a  man  lease  for  years  by  the  words  '^  demise,  8co.''  and 
the  kesor  covenants  that  the  lessee  shall  enjoy  during  the 
term,  without  eviction  by  the  lessor,  or  any  claiming  under 
him';  this  express  covenant  qualifies  the  generality  of  the 
covenant  in  law,  and  restrains  it  by  the  mutual  consent 
of  both  parties,  that  it  shall  not  extend  further  than  the 
express  covenant^. 

But  if  a  man  lease  goods,  or  the  like,  for  years  by  in^ 
denture,  from  which  the  grantee  is  evicted  within  the 
term,  he  shall  not  have  a  covenant ;  for  the  law  does  not 
create  any  covenant  upon  the  grant  of  things  of  a  personal 
natore*  (i)^ 

•  2R0I.  Rep.  399;  Palm.    2  Mod.  292;  Vent.  10;    « 
388;    Cartb.  98,  8.  P.  ad-    Jones,  10a;  3.Lev.  155, 
mitted.  '  4  Co.  80,  b,   Noket  v« 

'  1  Rol.  Abr.  519;  Style,  James,  adjudged. 

387 ;  Giles  v.  Hooper,  Carth.  ^  4  Co.  So ;  Cro.  Eliz,  674 ; 

135.  Yelv.  175. 

*  Style,  406, 407, 431 ;  a  *  Owen,  104 ;  1  Rol.  Abr. 
Brownl.  215;  Sid. 266,401;  519. 

4  Co.  80, b ;  X  Mod^  1 13 ;  1  Ves.  loi.  So  a  covenant  ex- 
press will  bind  the  representatives  of  the  party ;  but  if  the 
covenant  be  implied  only^  neither  the  heir,  (Barber  v.  fbr, 
a  Saund,  i36),nor  executor  will  be  bound.  Swm  v.  SearU, 
Moor,  jsised  quare;  and  see  Gilb.  on  Cov.  327;  Porter 
V.  Sweetman,  Sty.  407. 

(1)  And  therefore,  m  case  of  a  lease  of  a  house,  together 
wi^  the  goods,  it  is  usual  to  make  a  schedule  of  tfiem,  and 
affix  it  to  the  lease,  and  insert  a  covenant  from  the  lessee 
to  re«deliver  them  at  the  end  of  the  term ;  for  without  such 
covenant  the  lessor  can  have  no  remedy  but  trover  or 
detinue  for  them  after  the  lease  is  ended. 
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GarentBtii  of 
which  the  heir, 
Iw,  maj  take 
adfaiitage. 
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Covenants  are  again  divided  into  real  and  personal.  A 
real  covenant  is  where  the  subject  of  the  covenant  has  re- 
lation to  land  or  other  real  property ;  a  personal  covenant 
is  where  the  subject  of  covenant  has  relation  to  the  person 
only  of  the  covenantor ;  and  the  difference  in  point  of 
effect  between  them  is^  that  a  real  covenant  is»  as  it  were, 
agreed  to  and  will  be  transferrible,  or  as  it  is  usually 
termedi  run  wi^h  the  land  to  which  it  relates^  and  conse- 
quently will  be  binding  upon  all  persons  who,  for  the  time 
being,  may  be  possessed  of  it;  and  who,  on  the  other  hand, 
will  also  be  entitled  to  the  benefit  of  it^. 

If  a  man  lease  for  years,  and  the  lessee  covenant  with 
the  lessor,  his  executors  and  administrators,  to  r^air, 
and  leave  it  in  good  repair  at  the  end  of  the  term,  and  the 
lessor  die,  Sec.  his  heir  may  have  an  action  upon  this 
covenant :  for  this  is  a  covenant  *  that  runs  with  the  Itod, 
and  shall  go  to  the  heir  though  he  is  not  named;  and  it 
appears  that  it  was  intended  to  continue  after  the  death 
of  the  lessor,  inasmuch  as  his  executors,  &c.  are  named'. 
But  if  the  lessor  were  only  tenant  for  life,  a  lease  for  years 
made  by  him,  absolutely  determines  upon  his  death,  and 
the  heir  cannot  take  advantage  of  the  covenants  in  the 
demised 

The  assignee  of  a  term  is  bound  to  perform  all  the  cove- 
nants annexed  to  the  estate ;  as  if  il.  leases  lands  to  B. 
and  jB.  covenants  to  pay  the  rent,  repair  houses,  8ic. 
-during  the  said  term,  and  B.  assigns  to  J.  S.  the  assignee 
is  bound  to  perform  the  covenants  though  the  assignee  be 
not  named,  because  the  covenant  runs  with  the  land,  being 
made  for  the  mainter€mce  of  a  thing  in  esse  at  the  time  of 
the  lease  made  *.  And  when  the  covenant  extends  to  a 
thing  in  esse,  parcel  of  the  demise,  it  is  quasi  annexed  to 


^  And.  56;  Palmer,  558; 
Ventr.  1 76 ;  2  Lev.  26. 

*  Laugher  v.  Williams,  2 
Lev.  92 ;  Skin.  305,  pi.  1, 
S.  C.  cited. 


•*  Brudenell  v.  Roberts,  a 
Wils.  143. 

•  See  Fonb.  Tr.  Eq.  b.  1, 
C.6,  8*4;  1  Rol.  Abr.  591; 
Cro.  Eliz.  457 ;  Moor,  399. 
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thing  demised,  and  runs  with  the  land,  and  shall  bind  the      DEEDS. 

assignee,  though  not  expressly  named  ^    But  if  the  cove-  — ? 

nant  extends  to  a  thing  not  in  being  at  the  time,  it  is 
otherwise ;  for  it  cannot  be  annexed*  or  appurtenant  to  a 
tbing  which  is  not  in  esse.  Thus,  if  A.  lease  for  years  to 
B,  and  B.  for  himself,  his  executors,  and  administrators, 
covenants  with'  A>  to  build  a  wall  upon  part  of  the  land 
demised,  and  after  JB.  assigns,  the  assignee  is  not  bound 
by  this  covenanty  unless  expressly  named,  for  the  law 
will  not  annex  the  covenant  to  a  thing  not  in  esse  K  But 
if  JB.  had  covenanted  for  him  and  his  assigns  to  build  the 
wall,  &c.  this  would  liave  bound  the  assignee,  because  it 
18  to  be  done  upon  the  lan(},  and  the  assignee  is  to  have 
^hcrbenefit  of  it  **  (i). 

But  if  lessee  for  years  covenant  for  him  and  his  assigns 
to  rebuild  and  finish  a  house  within  such  a  time,  and  after 
the  time  expired,  the  lessee  assigns  over  the  premises, 
the  house  not  being  built  and  finished  according  to  the 
covenant ;  this  covenant  shall  not  bind  the  assignee,  be* 
cause  it  was  broken  before  the  assignment;  but  otherwise, 
if  broken  after ;  as  if  the  lessee  had  assigned  befoi^  the 
time  expir^^ 

Also,  though  the  covenant  be  for  him  and  his  assigns, 
yet  if  the  thing  to  be  done  be  merely  collateral,  and  noT 
way  concerning  the  thing  demised,  the  covenant  shall  not 
bind  the  assignee ;  as  if  it  be  to  build  a  house  upon  other 
land  of  the  lessor,  or  to  pay  a  collateral  sum  ^. 

'6Co.i6,b;  Godb.  270.    Raym.  388,  |>fr  Holt,  Ch, 
«  Spencer's  case,  5  Co.  15.      Just. ;  3  Burr.  1271 ;  1  Blac. 

6 1^.  16, per  cur.  ^  ^  ^.^  ^^^  ^^  ^^  .  ^.^ 

'  Salk.  i99i  pl-  5 ;  1  Lord    Jac.  438,  S.  P.  adjudged. 


(1)  And  therefore,  it  should  seem,  that  the  covenantee 
would  be  entitled  in  equity  to  a  decree  for  a  specific  per* 
fonnance  of  a  covenant  to  build.  City  of  Lonam  v.  jfaA^ 
3  Atk.  515 ;  1  Yes.  12.  But  see  the  case  of  Lucas  v.  Com-i 
merford,  3  Bro.  Cha.  Rep.  166, 
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DEEDS.  But  if  lessee  for  years,  for  himself^  his  executors  and 

""—"■*'■'**"  administrators,  covenants  with  his  lessor  to  leave  fifteen 
acres  every  year  for  pasture,  withoiat  culture,  and  afters- 
wards  the  lessee  assigns ;  the  assignee,  though  not  named, 
must  perform  the  covenant,  because  it  is  for  the  benefit 
of  the  estate,  according  to  the  nature  of  the  soil:  but  a 
collateral  covenant,  as  to  build  de  novOf  8cc.  shall  not  bind 
him,  unless  named  ^ 

So  if  jI.  demise  to  B.  several  parcels  of  land,  and  the 
lessee  covenant  for  him  and  his  assigns  to  repair,  8tc.  and 
afterwards  the  lessee  assigns  to  D.  all  his  estate  in  parcel 
of  the  land  demised^  and  D.  does  not.  repair  that  to  him 
'  assigned,  the  lessor  may  have  an  action  of  covenant 
against  X).  the  assignee"' ;  because  this  covenant  follows 
the  land ".  So,  if  the  lessor  had  granted  the  reversion  of 
part  to  one,  and  of  another  part  to  another,  they  might 
have  brought  an  action  of  covenants 

And  if  A,  lease  to  B.  and  B.  covejiants  to  repair,  &c. 
and  he  assigns  to  J.  S.  who  dies  intttetate,  the  premises 
being  out  of  repair,  the  lessor  may  bring  covenant  against 
his  administrator  as  assignee  >^. 

If  a  man  lease  for  years,  and  the  lessee  covenant  for 
him  and  his  assigns,  to  pay  the  rent  so  long  as  he  and 
,  they  shall  have  die  possession  of  the  thing  let,  and  the 
lessee  assigns,  the  term  expires,  and  the  assignee  con- 
tinues the  possession  afterwards ;  an  action  of  covenatit 
will  lie  against  him  for  rent  behind  aft:er  the  expiration  of 
the  term ;  for  though  he  is  not  an  assignee  strictly  accord* 
ing  to  the  rules  of  law,  yet  he  shall  be  accounted  such  an 
assignee  as  is  to  perform  the  covenants  "i. 

So  a  covenant  in  a  lease,  that  the  lessee,  his  executors 

'  Cro.  Jac.  1 25,  adj  udged.     Kitchen  v.  Buckly,  Raym.  80  . 

"  1  Rol.  Abr.  5^2;  Cro,        '  Carth.  519;   Tiiney  v. 

Car.  221,  S.  C.  a^udged.       Norris,  adjudged,   1  Raym. 


»  Jones,  245,    S.  C.  ad-    553;  Salk.  309,  pi.  13. 
judged.  4  Brtmefidd  V.  Sir 

•*  Lev.   109;    Sid.    157;     If tV/iawwon,  Style,  407. 
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and  adffiinistmtOFSy  shall  conatanlly  reside  mpdn  die  de-  2»XDS. 

mised  preouses^  during  tlie  demise,  is  hindiiig  upon  the  — — — 
assignee  of  the  lessee,  though  he  be  not  named ;  for  it  is 
juodam   modo  annexed   and  appurtenant  to  the  thing 


But  if  a  lessee  for  years,  with  corenants  to  repairi 
assigns  to  J.  S.  by  way  of  mortgage,  and  X  &  never  enters, 
eqnitf  will  not  compel  him  to  repair,  though  the  estate 
being,  forfeited,  he  had  the  whole  interest  in  him,  and 
tfiOQ^  it  was  his  own  folly  to  take  an  assignment  of  the 
whole  term,  when  be  should  hare  taken  a  derirative  lease, 
by  whick means  he  would  not  be  liable  at  law*.  But  it  is 
otherwise  in  the  case  of  an  assignee  under  an  absolute  in- 
defeasible assignment  of  the  whole  interest  in  the  term ; 
for  there  actual  entry  is  not'  necessary  to  make  him 
chargeable  ^ 

But  although  the  covenant  be  of  a  nature  to  run  with  Where  lesMe 

111  •^•11  i<     «  «         *  •  liable  after 

the  land,  yet  it  will  not  discharge  Vtte  party  covenanting,  ungnmeof« 
but  have  the  effect  only  of  giving  him  with  whom  it  is  made 
an  additional  remedy.  Thus,  if  a  lessee  covenant  that  he 
and  his  assigns  will  repair  the  house  demised,  and  the  lessee 
giants  over  the  term,  and  the  assignee  does  not  repair  it, 
an  action  of  covenant  lies  either  against  the  assignee  at 
common  law,  (because  this  covenant  runs  with  the  land,) 
or  against  the  lessee,  on  his  express  covenant,  at  the  elec- 
tion of  the  lessor  \ 

So,  if  a  man  lease  for  years,  rendering  rent,  and  the 
lessee  covenant  for  him  and  his  assigns  to  repair  the  house 
during  the  term,  and  afterwards  the  lessee  assigns  over  the 
term,  and  the  lessor  accepts  the  rent  from  the  assignee, 
and  then  the  covenant  is  broken,  notwithstanding  the 
acceptance  of  the  rent  from  the  assignee,  an  action  of 

'  Totem  V.  Chaplin,  2  H.        '  Walker  v.  Reeves,  Ibid. 

Black.  133.  461,  n- 

,^                    ^  '  Bro.  Covenant,  $5^;  1 

•  a  Vem.  «76 ;   EaUm  v.  r^i.  Abr.  522,  S.  C. ;  Jones, 

JMfues,  Dougl.  466.  2^3,  s.  P.  per  cur. 
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DEEDS.  covenant,  lies  against  the  first  lessee,  for  the  lessee  hath 
covenanted  expressly  for  him  and  his  assigns,  and  this  per- 
sonal covenant  cannot  bp  transferred  by  the  acceptance  of 
the  rent*.  But  if  the  covenant  be  merely  implied  by  law, 
the  lessor's  acceptance  of  the  assignee  will  entirely 
discharge  the  lessee^,     v    , 

So  also,  if  il..  lease  to  B.  rendering  rent,  and  B.  cove- 
nants to  pay  it,  and  after  B.  assigns  to  C  and  A,  grants 
the  reversion  to  JD.  and  X>.  accepts  rent  from  C.  yet  for 
non-payment  at  another  day,  X>.  may  have  an  actioii 
against  B.  it  being  upon  an  eiqpress  covenant*. 

And  althoi^h  all  the  estate  and  interest  of  a  lessee  be 
divested  out  of  him,  and  assigned  by  act  of  parliament, 
yet,  without  express  words  of  discharge,  he  is  still  liable 
upon  his  covenant  for  the  rent*. 

Hence,  an  assignment  under  a  commission  of  bankrupt 
will  not  discharge  the  lessee  from  his  express  covenant*^. 

.  Also,  an  assignee  who  assigns  over,  is  liable,  and  shall 
pay  the  rent  which  became  due  before,  if  during  his 
enjoyment*  (i). 

*  1  Rol.  Abr.  622 ;  Cro.  Andr.  40 ;  1  Term  Rep.  93, 
Jac.  309,  521,  S.  C.  n.  S.  C. 

y  1  Sid.  447;   Cro.  Jac.  *»    Milis  v.  Auriol,    1  H, 

523.  Blac.  433 ;  affirmed  in  error, 

»  3  Lev.   233,    Edtoarck  4  Term  Rep.  94. 

V.  Morgan,  adjudged,  Carth.  c  Knight  v.   Freeman,     1 

178,    S.  C.  cited,   Brownl.  Raym.  303;    1  Ventr.  329, 

20 ;  Sid.  447,  S.  P.  331 ;  Treojcley. Coke,  1  Vem. 

*  Hornby  v.    Hotdditch,-  165. 


(1)  But  in  order  to  make  a  covenant  run  with  the  land^ 
it  is  not  sufficient  that  it  be  concerning  the  land;  there 
must  also  be  a  privity  of  estate  between  the  covenanting 
parties.  If,  therefore,  a  mortgagor  and  mortgagee  of  a 
tenn  make  a  lease,  in  which  the  covenant  for  the  rents  and 
repairs  are  with  the  mortgagor  and  his  assigns,  the  assignee 
of  the  mortgagee  cannot  maintain  an  action  for  the  breach. 
of  these  covenants,  because   they  are  collateral  to    his 
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And  as  an  assignee  shall  be  botind  by  a  covenant  real,      deeds. 
annexed  to  the  estate,  and  which  runs  along  with  it,  so 


skall  he  take  advantage  of  such ;  and  therefore,  if  the  sisDee  sbaU 

lessor  covenants  to  repair,  or  if  he  grants  to  the  lessee  ^^  c'orVMn? 

so  many  estovers  as  will  repair,  or  he  shall  bum  within 

his  house  during  the  term ;  these,  as  things  appurtenant 

to  fhe  land,  shall  go  with  it  into  whose  hands  soever  it 

comes^ 

So,  if  a  man  lease  lands  to  another  by  indenture,  using 
the  wordis  grant  and  demise,  which  imply  a  covenant  in 
law  for  quiet  enjoyment,  created  by  the  word.  **  demise," 
the  benefit  of  the  covenant  shall  go  to  the  assignee  of  the 
temi,  and  he  shall  have*  advantage  of  it* ;  for  it  is  but  rea- 
sonable that  he  should  have  the  same  benefit  of  the  demise 
as  the  original  lessee  might  have  had;  and  the  lessor  is 
not  prejudiced  by  it. 

And  it  is  the  same  of  tenant  by  statute-merchant,  &c. 
of  a  term.  Sec.  though  they  came  to  the  land  by  act  in  law^. 
The  assignee  of  the  assignee,  the  executors  of  the  assignee, 
the  administrators  of  the  assignee,  are  likewise  all  comprised 
within  this  word  ^'  assigns  >.'' 

^  iRol.Abr.  521;  Co.  Lit.  resolved  Holmes  v.  Buckl^, 

384,  a;  6  Co.  17,  b  ;  Godb.  1  Eq.  Ca.  Abr.  27. 

270;  Moor,  242,  pi.  380;  ^  6  Co.  17,  a. 

Prec-  Chan.  39, 40.  »  6  Co.  77,  b ;  Carth.  519 ; 

*  1  Rol.  Abr.  521  ;  Dyer,  1  Ld.  Raym.  553;  Salk.309, 

^37;    4  Co.  80;    Spencer's  pi.  13, 
case,  sCo.  17,  a,  b;    S.  P. 


assignor's  interest  in  the  land,  and  therefore  do  not  run 
with  it ;  Webb  v.  Russel,  3  Term  Rep.  393.  But  such  ac- 
tion may  be  maintained  by  the  mortgagor  himself.  StolUs 
V.  Russdy  Ibid.  678;  affirmed  in  error,  1  H.  Blac.  562.  So, 
where  a  lessee  granted  an  under-lease  to  another,  although 
for  the  whole  of  his  term^  except  only  a  day,  yet  the  lessor 
had  no  action  against  the  unaer-lessee  for  arrears  of  refkt 
due  upon  the  onginal  lease,  there  being  no  privity  between 
them.  Holfordy.  Hatch f  Dougl.  182;  and  see  Thunby 
V.  Plants  1  Saund.  Rep.  237,  n.  3,  4,  5. 
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DEEDS.  And  in  all  caaea  where  the  lessee  parts  with  the  whole  of 

•"^'"''''''-—^  hig  terrn^  it  is  considered  as  an  assignment  giving  to  ibe  to- 

signee  the  adrantages  of  the  covenants  in  the  lease^aUhough 
the  transfer  be  in  the  form  of  an  under-lease^  reservmg  a 
different  rent,  and  containing  different  covenants^ 

But  an  assignee  shall  not  have  an  action  upon  a  breach 
of  covenant  whidi  happened  before  his  tixne^^  though  he 
may  upon  a  breach  after  his  time,  although  his  estate  be 
determined  ^. 

If  a  lessee  for  years  covenants  to  leave  the  houses  in 
good  repair  at  the  end  of  Ihe  term,  and  the  lessor  grants 
his  reversion  to  another,  though  this  covenant  is  not  to  he 
performed'during  the  tenn,  yet  jEbr  a  breach  thereof  tlie 
grantee  of  the  reversion  may  bring  an  action;  for  tfai» 
covenant  runs  with  the  land '. 

The  law  respecting  the  operation  of  covenants  as  binding 
upon,  and  giving  the  benefit  of  them  to  assignees,  has  been 
somewhat  extended  by  the  statute  32  Hen.  8,  &  34. 
Stftt.3tHcn.8»      By  that  statirte,  after  reciting,  ^'that  whereas  divers 

persons  leased  ntanorB,8u.  or  other  hereditaments  ( 1 )  for  life 
or  lives,  or  years,  by  writing,  containing  certain  conditions^ 
covenants  and  agreements,  as  welJL  on  the  part  of  the 
lessees  and  grsuntees,  their  executors  and  assigns,  as  on  the 
part  of  the  lessors  and  grantors,  their  heirs  and  successors  ; 
and  whereas,  by  the  conunon  law,  no  stranger  to  any  con* 
dition  or  covenant  could  take  advantage  thereof;  by  reason 
whereof,  all  grantees  of  reversions,  and  all  grantees  and 
patentees  of  the  king,  of  abbey  lands,  could  have  no  entry 
or  action  for  any  breach,  &c. ;   it  is  enacted,  that  all 

*  Palmer  v.  Edwards,  ^  1  Rol.  Rep.  80;  Owen, 
Dougl.  186,  n.  15a ;  2  Bulst.  281 . 

*  Cro.  EBz.  863 ;  3  Leon.  '  Cro.  Eliz.  599,  617; 
51 ;  2  Vent.  278.  Gould.  175,  S.  C. 


(1)  Extends  not  to  gifts  in  tail.  Co.  Lit.  215  5  Cro.Efe. 
863, 
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persons,  bodies  politic,  their  heirs,  successors  and  assigns,  DEEDS, 
which  have,  or  sbaU  have,  jany  grant  of  our  said  lord  the  ". 
kiiig(^),  of  any  Jordship,  Sec.  rents,  tithes,  portions,  or 
Other  berieditainents,  or  any  reversion  thereof^  which  be-* 
lOQged  to  the  jtionasteries,  &c.  or  which  belonged  to  any 
other  person,  8cc.and  also  all  other  persons,  being  grantee£( 
or  assignees  (i),  to  or  by  out  said  lord  the  king,  or  to  or 
by  any  other  person  or  persons,  and  the  heirs,  executors, 
successors  and  assigns  of  every  of  them  (3),  shall  and  may 


(1)  It  extends  to  his  successors,  though  not  named. 
Co.  Lit  215,  a. 

(3)  Though  after  breach,  and  before  the  action  brought, 
their  estate  determines.  1  Rol.  Rep.  80;  Owen,  151; 
2  Bulst.  281. 

It  extends  to  grantees  of  part  of  the  estate  of  the  re- 
version, as  an  estate  for  life  by  the  reversioner  in  f^e. 
Co.  Lit.  215,  a;  Godb.  162;  iBiol.  Rep.  80;  Owen,  151  ; 
2  Bulst.  iBi ;  and  see  Leon.  252;  Moor,  93,  pi.  230.  But 
not  to  grantees,  tec.  of  the  reversion  in  part  of  the  land ; 
and  therefore  if  the  reversioner  of  three  acres  of  land  grant 
two  of  them  only,  the  grantee  cannot  have  the  benefit  of 
the  covenants  annexed  to  the  three  acres,  Co.  Lit.  215; 
Cro.  EUz.  833 ;  Moor,  98. 

It  extends  to  him  thsii  comes  in  by  limitation  of  an  use, 
though  in  the  post ;  for  coming  in  by  the  act  and  limita^ 
tion  of  the  party,  he  is  a  sufl^dent  grantee,  &c.  Mfithin  the 
statute.  Co.  Lit.  215;  Moor,  98;  4  Leon.  27,  29.  But  it 
does  not  extend  to  such  as  come  in  merely  by  act  in  law,  as 
the  lord  upon  an  escheat,  alienation  upon  a  mortmain,  8cc. 
Co.  Lit.  215,  b.  Nor  to  him  who  is  m  of  another  estate. 
Moor,  876. 

And  if  a  copyholder  by  licence  of  the  lord  leases  for 
years,  &c.  and  after  surrenders  the  reversion  to  the  use  of 
another  in  fee,  who  is  admitted,  yet  he  is  not  a  grantee,  8cc. 
within  the  act,  for  he  is  not  privy  to  the  lease  made  by  the 
copyholder,  nor  in  by  him,  but  may  plead  a  grant  of  his 
€rtate  imBaediately  from  the  lord.  Brasier  v.  BetU,  Yelv. 
222 ;  Cro.  Jac.  205;  and  see  Cro.  Car.  25, 44;  Hob.  198. 

<3)  Lessee  for  twenty  years  leases  for  ten  years,  and  his 

lessee  covenants,  &c.  and  the  first  lessee  ^nts  his  rever- 

^oa,  this  grantee  is  a  suffioient  assignee  within  the  statute. 

•  Moor,  5^6,  527 ;   Cro.  Eliz.  599,  61 7,  649 ;   Goulds.  1 75 ; 

Godb.  161. 
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DEEDS  have  like  advantage  by  entry  for  non-payment  of  rent,  or^ 
for  doing  waste 'or  other  forfeiture  (i);  and  the  same 
remedy  by  actionX^)  only  for  not  perfonHing  other  con- 
ditions, covenants  and  agreements,  contained  in  the  said 
leases  against  the  lessees  and  grantees^  their  executors,  ad^ 
ministrators  and  assigns,  as  the  lessors  and  grantors,  their 
heits  or  Successors,  ought^  should  or  might  have  had  at 
any  time  or  times  (3)." 

And  by  the  same  act,  it  is  enacted, ''  that  all  farmers^ 
lessees  and  grantees  of  lordships,  &c.  rents,  tithes,  portions 
or  other  hereditaments  for  years,  life  or  lives,  their  exe- 


(1)  Viz.  by  force  of  a  condition  incident  to  the  rever- 
sion, as  rent,  or  for  the  benefit  of  the  estate,  as  for  doing 
waste^  not  keeping  houses  in  repair,  &c.  and  not  for  the 
payment  of  any  sum  in  gross,  aelivery  of  com,  &c.  Co. 
Lit.  215,  b;  and  see  5  Co.  18;  Moor^  159,  243,  876; 
Owen,  41 ;  And.  82  ;  Raym.  250;  Saund.  159.  If  the 
proviso  be  to  enter  for  non-payment  of  a  rent,  or  gross 
sum,  by  way  of  a  fine,  tha  grantee  of  the  reversion  shall 
not  take  advantage  of  it;  for  the  condition  cannot  be 
apportioned.    Style,  316 ;  sed  qtuere. 

But  he  shall  not  take  advantage  of  a  condition  before 
he  has  given  notice  to  the  lessee.  Co.  Lit.  215;  5  Co. 
113,  b.  Sectls,  of  a  covenant;  Oodb.  262 ;  Cro.  Jac.  476; 
Bridg.  130. 

(2)  The  privity  of  action  is  transferred,  and  it  may  be 
brought  in  the  county  where  the  covenant  was  made,  though 
the  lands  lie  in  another.  Saund.  237,  adjudged ;  but  a 
writ  of  error  was  brought  in  Cam.  Scacc.  and  it  was  after 
compounded.  Sid.  401 ;  Lev.  259 ;  Vent.  10 ;  and  3  Mod. 
338. 

(3)  Therefore^  if  the  conusee  of  the  reversion  before  at- 
tornment, bargains  and  sells  to  another,  to  whom  the  lessee 
attorns,  the  bargainee  may,  &c«  though  his  bargainor  could 
not.    "6  Co.  113,  a. 

A.  devises  to  JB.  for  years,  rendering  rent,  upon  con- 
dition to  re-enter  for  non-payment ;  and  afterwards  devises 
the  reversion  in  fee  to  anotner,  and  dies ;  the  devisee  may 
take  advantage  of  the  condition,  though  there  never  was 
any  reversion,  &c.  in  the  devisor.    2  Leon.  33. 


cators,  administrators  and  assigns  (i),  shall  and  may  hav6  deeds. 
like  action  and  remedy  against  all  persons,  bodies  politici  • 
their  heirs,  successors  and  assigns,  which  by  grant  of  the 
king,  or  other  persons,  shall  hate  the  reversion  of  the  same 
lordships,  8cc.  so  letten,  or  any  part  thereof,  for  any  con* 
ditton,  covenant  or  agreement,  contained  in  their  leases, 
as  the  lessees,  or  any  of  them,  might  or  should  have  had 
against  the  lessors  and  grantors,  their  heirs  and  successors ; 
recovery.in  value,  by  reason  of  any  warranty  indeed  or  law, 
ody  excepted." 

It  now  seems  proper  to  inquire,  concerning  the  rules  of  ^o^  coveiianti 
construction  applicable  to  covenants ;  and  first,  as  to  the  «trued. 
construction  of  covenants  in  general ;  secondly,  as  to  the 
usaal  covenants  for  the  title,  &c.  in  common  assurances. 

As  to  the  construction  of  covenants  in  general,  the  rule 
is,  that  all  covenants  are  to  be  taken  according  to  the  in- 
tent of  the  parties,  expressed  by  their  own  words ;  and  if 
there  be  any  doubt  in  the  sense  of  the  words,  such  con- 
struction shall  be  made  as  is  most  strong  against  the 
covenantor,  lest  by  the  obscure  wording  of  his  contract, 
he  should  find  means  to  evade  and  elude  it"*.  Hence,  if 
A,  covenants  with  B,  that,  if  B,  marries  his  daughter,  he 
will  pay  him  20  /.  per  annum^  without  saying  for  how  long, 
it  shall  be  for  the  life  of  B.  and  not  for  one  year  only  " ; 
for  by  the  word  "  per  annum,"  the  meaning  of  the  parties 
appears  to  be^  that  it  should  continue  longer  than  one  year ; 
and  this  is  the  construction  that  is  most  strong  against  the 
grantor. 

So  if  A.  lease  land  to  B.  for  six  years,  and  covenant 
that  he  shall  enjoy  it  during  the  term  without  interruption, 

^  Sir  Richard  PexhalTs    102;    Sid.  151;   Keb.  511, 
case.  Moor,  458 ;~  8  Co.  83.      S.  C. 
"  Hookes  V.  Swain,  Lev. 


(1)  But  if  lessee  for  thirty  years  leases  to  another  for 
ten,  he  is  np  assignee  within  the  statute ;  for  he  is  not 
tenant  to  the  first  lessor.    Moor,  93,  pi.  236. 
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DEEDS.  ^i9<^ai^^4  froiQ  tithes,  tiid  aflber  the  dxx  years  he  is  sued 
for  tithes,  this  ia  *  breach ;  for  the  mMDing  was,  that  h# 
9hould  be  freed  itom  suita,  and  the  payment  of  tithes ;  and 
a  suit  after  the  expiration  of  the  term»  is  as  prejudicial,  M 
ifbefor^^ 

So,  if  a  man  take  a  lease  of  a  house  and  land,  ai^d  co- 
irenaata  to  leave  the  demised  premises  in  good  repair  at 
the  end  of  the  term,  and  be  eieots  a  messuage  upon  part  of 
the  land,  besides  what  was  before,  be  must  keep  or  leave 
this  in  good  repair  also  ^.  For  it  is  a  continuing  covenant » 
and  tbpugb  the  house  had  no  actual^  yet  it  had  a  potential 
b^ing^  a4  the  tm^  pf  the  lease» 

}£  9L  leas^  be  made  for  yeain,  r^»dering  a  certain  yearly 
xBjfUi,  ft§»  and  clear  from  ali  mamier  of  taxes,  charges  and 
pe^oaitiom  wbatspeyer>  the  lesseid  is  bound  to  pay  the 
if^olt'  rent  withe^it  any  manner  q{  deduction,  for  any  old 
or  9ew  tiff,  eharge  or  impo^itipn  whatsoever  '^. 

Having  thus  attempted  to  explain  the  general  nature 
of  deeds,  and  their  several,  parts,  we  are  next  to  consider 
the  several  species  of  them,  together  with  their  respective 
incidents.  But  in  doing  this  it  will  be  sufficient  to  notice 
those  only,  which,  from  long  practice  and  experience  of 
their  efficacy,  are  generally  used  in  the  alienation  of  real 
estates  :  **  for  it  would  be  tedious,  nay  infinite,  to  descant 
upon  all  the  several  instruments  made  use  of  in  personal 
concerns,  but  which  fall  under  our  general  definition  of  a 
deed;  that  is,  a  writing  sealed  and  delivered.  The  for- 
mer, being  principally  such  as  serve  to  convey  the  property 
of  lands  and  tenements  from  man  to  man,  are  commonly 
*  denominated  conveyances;  which  are  either' conveyances 
at  common  law,  or  such  as  receive  their  force  and  efficacy 
by  virtue  of  the  statute  of  uses '.''    Of  conveyances  by  the 

**    Cro.    Eliz.  '916;     2        ^  Giles  v.  flbqper,  Carth- 
Brownl.  22.  135. 

'  Brawn  v.    Blundenf  3       '  2  Blac.  Com.  309. 
Lev.  265,  per  curiam ;  Skin. 
121,  S.P. 
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commoii  law,  some  may  b^  caUeil  original,  or  primary      deeds. 
t^onyeyanoeft ;  which  are  liKMse  by  means  of  which  the  *■  ' 

benefit  or  eetate  is  cvteted  or  fiVst  arises :  others  are 
derivative,  or  secondary  \  by  which  the  benefit  or  estate 
originally  created,  is  enlarged,  restrained,  transferred,  or 
extinguished'.  Of  original  conve^anoeB,  there  are  ml 
kinds;  (that  is  to  say),  i.Fedffinents;  2.  Gifts;  3.  Grants; 
4.  Leases;  5.  Exchanges;  and  6.  Partitions.  Of  deri- 
vative, five;  (thatisto  say),  1.  Releases ;  2.  Confirmatioiis ; 
^.  Snrrenders  ;  4.  Assignments ;  and  5.  Defeazances.  Of 
all  these  I  shall  treat  in  Ae  order  they  have  been  here 
mentioned. 


CHAP.  III. 

OF  A  TEOFFMENT. 

A  FEOFFMENT  is  derived  from  the  verb,  to  enfeoff,  FEOFFMENT. 
fwffany  or  i^eudare,  1.  e*  to  give  a  fend :  hence,  a  feoff-  "■—"-""—• 
ment  is  properly,  donatio  feuH  %  or  the  donation  of  a  feud 
or  fee.  «T}iv9  is  the  most  aocie^it  method  of  conveyance, 
axid  also  tl^e  mopi  solemn  and  pu^ic,  and  therefore  the 
most  easily  remei^ibered  and  proved :  it  being  a  convey- 
ance by  delivery  of  the  possession  Ltself,  ii^  the  presence 
of  witnesses  upon  or  within  view  of  the  lai)ds  con- 
veyed. He  who  so  giyeS;!  or  epfeofis,  is  called  the  feoffor ; 
and  the  person  to  whom  it  is  made«  is  denominated  the 
feoffee^.  This  mode  of  convey Sfnce  is  plainly  derived 
firom,  or  (says  Sir  William  BUckstone,)  is  indeed  itself  the 
very  mode  of  the  ancient  feodal  donation;  for  though  it 

*  2Blac.  Com.  309.  Co.  lit.  271,  b,  n.  (i);   2 

*  Co.  Lit.  g.  Saund.Uses  and  Trusts,  1. 

*  See  2  Blac.  Com.  310  ; 
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FEOFFMENT,  may  be,  and  now  usually  is,  perfonned  by  the  word  "  ^n- 
""^^  feoff"  or  "  grant/'  yet  the  more  ancient  feoffments  gene- 

rally run  with  the  words  dedij  concern  or  donavi,  which  are 
said  to  be  the  aptest  woids  of  feofiment^.  It  is  also  still 
directed  and  goyemed  by  the  same  feodal  rules  as  the 
ancient  feudal  grant,  insomuch  that  the  principal  rule  re* 
lating  to  the  extent  and  effect  of.  that  grant,  tenor  est  qui 
l^em  dat  feudo,  is,  in  other  words,  become  the  maxim  of 
our  law  with  relation  to  feoffments,  modus  kgem  dat  dona- 
tioni*.  And  therefore,  as  in  pure  feodal  donations,  it  was 
requisite  that  the  lord,  from  whom  the  feud  moved,  should 
expressly  limit  and  declare  the  continuance  or  quantity  of 
estate  which  he  meant  to  confer,  ne  quis  plus  donasse  prasu- 
nuUur  quam  in  donations  expresserit,  so,  now,  if  one  by  feoff- 
.  ment  grant  lands  or  tenements  to  another  without  limiting 
or  expressing  any  estate,  the  grantee  has  barely  an  estate 
for  life*.  For,  as  the  personal  abilities  of  tHe  feoffi^e  were 
originally  prosumed  to  be  the  ilmnediate  or  principal  in- 
ducements to  the  feofiment,  the  feoffee's  estate  ought  to 
be  confined  to  his  person,  and  subsist  only  for  his  life,  un- 
less the  feoffor,  by  express  provision  in  the  creation  and. 
constitution  of  the  estate,  has  given  it  a  longer  continU' 
ance.  These  express  provisions  were  indeed  generally 
made ;  for  this  was  for  ages  the  only  conveyance  by  which 
our  ancestors  were  used  to  create  an  estate  in  fee-simple, 
by  giving  the  land  to  the  feoffee,  to  hold  to  him  and  his 
heirs  for  ever,  though  it  serves  equally  well  to  convey  any 
other  estate  of  freehold  ^ 

This  species  of  assurance,  since  the  more  modem  and 
convenient  conveyance  by  lease  and  release,  has,  however, 
much  declined^  But  as  from  the  great  force  of  its  opera- 
tion', by  transferring  the  actual  possession,  it  is  in  many 
cases  peculiarly  calculated  to  secure  to  the  feoffee  a  quiet 
enjoyment  of  his  estate,  it  will  be  proper  to  apprise  the 

*  Co.  lit.  9.  '  Co.  lit.  9. 

*  Wriffht,2i.  <  See  post,  and  Co.  Lit. 

*  Co.  lit.  42.  39,  a. 
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stadent  more  fully  of  its  nature  and  efficacy  than  has  yet  feoffbcent. 
been  done  by  any  modem  writer.  ^  — — 

With  this  view,  I  i^all  consider, 

L  By  and  to  whom  a  feoffment  may  be  made. 
II.  Of  what  species  of  Pbopbrty  it  may  be  madb. 

III.  How  it  may  be  made. 

IV.  Its  Effect  and  Operation. 


L  By  whom  and  to  whom  a  Fboffmbnt  may  bb 

MADE. 

1 .  By  whom. 
As  afeoflSnent  operates  by  transmutation  of  possession,  ^^^•y  "^^ 

..  ^  ^  -..•  feoffment. 

it  IS  plain,  that  it  can  be  made  only  by  one  who  is  m 
actual  seisin  of  the  land.  And  as  no  seisin  can  be  had  of  any 
but  freeholds  in  possession,  it  follows,  that  neither  rever- 
sioners, remainder-men,  nor  persons  possessed  of  chattel 
interests  only,  can  convey  their  interests  by  feofiment ;  for 
as  to  remainders  and  reversions,  the  seisin  of  the  freehold 
is  in  the  particular  tenants;  and  with  respect  to  chattel 
interests,  as  a  term  of  years,  the  seisin  remains  in*  the 
freeholder  (1). 

(1)  From  what  has  been  said,  the  student  will  perceive, 
that  a  feo£Baieut  is  incompatible  with  any  conveyance 
which  operates  by  way  of  use.  Therefore,  a  feomnent 
and  bargain  and  sale,  cannot  be  made  by  the  same  person, 
of  the  same  lands,  and  at  the  same  time,  as  a  release  and 
bargain  and  sale  may;  because  a  feofiment,  as  we  have 
seen,  conveys  the  seisin  or  possession  to  the  feoffee,  but 
it  is  essential  to  the  operation  of  a  bargain  and  sale,  as  will 
be  shown  hereafter,  that  the  possession  should  remain  in 
the  bargainor:  for  a  bargain  and  sale  is  a  contract  to  con- 
vey, or  a  seisin  to  the  use  of  another,  and  not  an  absolute 
€X>nTeyance.  And  a  person  cannot  contract  to  sell  what 
he  has  already  parted  with,  or  be  seised  of  the  possession 
to  another^s  use,  after  he  has  actually  parted  with  it. 
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FEOFFMENT*  Neither  t&e  heaxl  alone,  nov  any  one  dr  more  of  the  mem- 
""^''""""'"^  bera  of  a  corporation  aggregate  of  many,  tan  alone  make  a 
feoffinent  of  any  of  the  land  belonging  to  the  corporation: 
-  though  all  of  them  togedier  may.  And  if  any  of  them  be 
seised  of  land  in  his  own  right,  and  in  his  natural  capa- 
city, he  may  make  a  feoffinent  of  this  land  as  another  man 
may  do.  '  - 

But  subject  to  the  preceding  observations,  not  only  all 
persons  capable  of  conveying  by  deed,  but  even  (by  reason 
of  the  solemnity  and  notoriety  of  the  instrument,)  many 
persons  who  are  Incapable  of  conveying  by  any  other  spe- 
cies of  deed,  may  convey  by  feoffinent.  Thus  an  idiot, 
.  lunatic,  or  other  person  turn  compos  may  make  a  feoffinent, 
and  it  will  be  good  to  bind  himself,  so  that  he  cannot 
avoid  dte  f eoffiosent,  and  lestoie  himaelf  to  the  poBsession  ^ ; 
but  the  heir  at  law,  after  the  death  of  any  such'  person^ 
may  avoid  his  feoffinent,  as  may  an  iofiaity  by  writ  of  dnn 
fait  mfra  wMem,  avoid  his  feoffinent;  but  yet  the  feoff* 
ibent  is  not  in  itself  void,  for  an  infiemt  is  allowed  to  qon- 
tract,  and  there  mn&t  be  some  act  of  notoriety  to  leetore 
file  pOBBession  to  Um,  ec^ual  to  that  which  transferred  ii 
horn  bim^  Bat  in  these  cases,  livery  must  be  mads  by 
.  the  infant,  or  non  compos^  in  person;  for  if  it  be  joade  by 
letter  of  attorney,  it  will  be  absolutely  void ;  for  as  the 
letter  of  attorney  vriU  be  void,  for  vrant  of  their  power  to 
make  a  deed,  which  a  letter  of  attorney  is,  the  feoffinent 
founded  tipon  such  void  authority  must  be  void  also  ^. 

And  the  law  seems  to  be  the  same  of  a  feme  covert; 
for  if  she  make  a  feoffinent  upon  the  land  in  peiaon,  it  ia 
only  voidable  by  her  husband;  but  if  she  make  a  letter  of 
attorney  to  give  livery,  it  is  absolutely  void'. 

^  tit.  s.  40,  b;    li  Rol.  ^  8  Co.  45;  Co.  Lit.  447, 

Abr.d;  Co. Lit.  1247 ;  4O0.  a;    4  Co.  125,  a;    a  Rcm. 

125 ;  2  Show.  Pari.  Oa.  153.  Abr.  2 ;   Show.  Part.  Cases, 

*  4  Co.  i^si  2  Kol.  Abr.  !2;  153.           / 

Wittin^hanfs  case,  8  Co.4t,  '  Perk.  185, 186. 
43. 
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Btt(  afl  the  infaiit'f  feoffiacHoft  in  roidabk  by  mft  tvhto  lit  noTFAlENT. 
comes  of  foU  age,  00  it  is  Yoidsbleby  bim  by  entry  doriog 
his  non-age,  this  being  an  act  of  equal  notoriety  as  the 
fsoffinent  itedf  ""• 

And  the  reason  of  these  dfetinotiaaB  is,  ibat  Choii^  thia 
contracts  of  peraons  disabled  by  law  to  oonttact  were  void 
contracts^  yet  their  iBfeudati6ns  were  not  in  thetknelvea 
Yoid,  b^caive  theywer^  txmfi»eonmipanlm$  curia,  wlio 
ivere  presumed  not  to  atteift  tontractsof  persons  disabled 
by  the  laVr  to .  oontracty  elpecitily  since  snch  contracts 
were  made  for  military  or  soteage  senrice,  which  were  for 
the  good  of  the  commonwealth;  and  by  those  infeuda- 
tions  a  stranger  was  directed  to  bring  his  pracipe  against 
the  peifion  that  ^as  actoaMy  invested  in  the  ia&d;  where- 
fore the  infant^l  feofiin^st  was  good  till  it  was  avoided  by 
an  act  6f  equal  notorieiy ,  to  wit,  by  Us  entry  coram  patibuB, 
which  was  equally  s^demn  witii  the  act  of  feofficaent,  or  by 
bringing  his  action  at  fojl  age,  when  die  law  had  endttled 
him,  by  action  in  a  court  of  record,  to  set  aside  &0  feoff- 
ment that  he  had  made  daring  mincvfty:  but- the  law 
eaaUed  him,  by  entryy  to  set  aside  the  aetis  t&mmpanbm 
dumg  minority>  because  the  pares  might  undo  wfaat  waa 
done  in  pais;  and  the  courts  of  justice  Wete  not  to  dei^roy 
flie  aets  iti  pais  till  the  infant,-  by  his  owt^  discretion, 
had  chosen  to  avoid  them,  beoomse  it.wais  derogatoiy  to 
the  dfg^ty  of  the  courts  of  justke  to  e^  add^  the  solemn 
acts  inpms^  till  the  infitm  had  come  16  sudi  age  of  discre- 
tioB  as  might'  make  it  liodly  app^lilr  ibi^t  the  iboffinent  was 
itmdeduring  Ins dicfabilky ;  iot  tbeinikiit  WtAvM  received  * 
to  diteble  hmt&Of  dmteg  1h^  time  df-hii^  disability;  I^Ut 
dti^ing  such  disability  he  might,  by  e^^ual  scdemtdty  in  pais, 
disable  himself,  since  such  an  act  was  only  coram  paribus^ 
in  the  same  manner  as  the  feof&nent  itself  was  made  *• 

•  4  Co,  125;  2  Rol.  Abr.        »  Lit.  s.  406. 
2;    800.42,43,45;    Cro. 
Jac.  617  ;  *  Gardiner  v.  Nor'^ 
man,  Perit.  s.  183. 
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FEOFFMENT.  But  the  letter  of  attorney  of  the  infant  was  ipso  facto  void ; 

"  and  therefore  auch  feofiee  was  a  disseisor^  as  if  no  autho- 
rity had  been  conunitted  to  the  attorney  to  make  the 
feofiment.  But  in  the  case  of  the  nan  compos,  he  was  Hot 
admitted  to  stultify  himself,  because  there  was  no  stated 
time  when  such  persons  return  to  sense  and  understand- 
ing, and  therefore  they  could  not  be  presumed  to  be  con- 
scious themselves  of  their  own  fellies  or  defects ;  but  the 
king,  who  had  the  care  of  all  his  subjects,  might,  as  we 
have  seen,  by  solemn  office  found,  avoid  such  acts  of 
insanity,  as  might  the  heir  at  law- after  their  death  ^ 

2.  To  whom  a  Feoffment  may  be  made. 

^whom  m  Generally  speaking,  a  feoffinent  may  be  made  to  any 

be  made.  person  or  body  politic  capable  of  holding  land.    But  a 

man  cannot  make  a  feoffinent  to  his  own  wife,  unless  by 
special  custom  of  York,  or  by  the  intervention  of  trustees,  , 
by  reason  of  their  being  considered  in  law  as  one  person 
only  P  ;  and  no  man  can  enfeoff  to  himself. 

So  one  joint-tenant' cannot  make  a  feoffinent  of  his  part 
of  the  land  to  his  companion,  for  each  is  already  in  pos- 
session of  the  whole,  and  a  man  cannot  give  a  possession 
to  him  that  hath  it  before.  But  one  tenant  in  common, 
or  one  coparcener,  may  make  a  feoffinent  of  his  part  of 
tiJie  land  to  his  companion ;  these  persons  having  separate 
freeholds  \  and  not  an  united  seisin  Uke  joint-tenants. 

And  for  the  reason  above  given,  a  lessor  cannot  en- 
feoff his  lessee  of  the  same  land  without  his  consent^uch 
'  lessee  being  already  in  possession.  Neither  can  a  feoffinent 
or  livery  of  seisin  be  made  to  the  king ;  for  he  cannot,  by 
reason  of  his  dignity,  take  otherwise  than  by  act  of  record  ^ 

*  See  2  Blac.  Com.  291,  fc  Feoffinents,  26;  Co.  lit. 
292 ;  F.  N.  B.202,  D.  193,  200,  b. 

P  Perk.  s.  194.  See  Co.  S  Fitz.  Faits  &  Feoffment, 
lit.  3,  a.  n.  112,  a.  21. 

«Perk.  S.197;  Fitz.  Faits 
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FEOFFMENT. 

II.  Of  what  Species  of  Proi»erty  a  FeofiImbnt  " 

MAY    be    made. 

A  feoffment  maybe  made  at  this  .day  of  any  thing  Ofwbatafeoff. 
which  lies  in  livery,  t.  e.  capable  of  corporeal  delivery  of  "adc.""^  * 
possession,  by  whatsoever  tenure  it  is  holden,  but  not  of 
things  of  an  incorporeal  nature,  as  tithes,  advowsons,  com- 
mons, rents,  dignities,  or  the  like,  for  of  these  no  livery 
can  be  made ;  nor  for  the  same  reason  can  it  be  made  of  a 
reversion  or  remainder ;  nor  can  it  of  a  chattel  interest  or 
equitable  estate,  *of  which  no  seisin  can  be  had^  But  of 
things  of  which  livery  may  be  made,  the  feoffinent  may  be 
of  a  moiety,  a  third,  a  fourth,  or  other  part,  and  that  by  the 
name  of  such  moiety,  or  other  part". 

And  a  feoffment  may  be  made  of  an  upper  chamber  over 
another  man's  house  beneath  ^. 

And  if  several  persons  have  land  divided  amongst 
them,  each  having  a  certain  number  of  acres,  but  in  no 
certain  place,  but  a  part  being  allotted  to  him,  one 
year  in  one  place,  and  another  in  another,  aketnis  lAcibus  \ 
in  this  case,  either  of  them  may  make  a  feoffment  of  his 
part,  by  the  name  of  so  many  acres  lying  in  such  a  meadow, 
without  any  boundary  or  other  description  of  it^.  And  so 
if  parceners  have  land,  the  one  from  Easter  to  Lammas, 
and  the  other  from  Lammas  to  Easter,  or  the  one  one  year, 
and  the  other  the  other  year,  aUemis  vicibus;  in  th^se  and 
like  cases,  either  of  the  parceners  may  make  a  feoffment 
of  this  land  *. 

*  Co.  Lit.  49.  '^  Ibid.  4,  48. 

"  Ibid.  190.  »  Ibid. 

«  Ibid.  48. 
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TEOFFMENT. 

III.  Of  the  manner  of  making  a  Feoffment,  anp 

HOW  Liveby  of  Seisin  is  to  be  made. 

How  feoflFrnent        FoftMEHLY,  no  deed  OF  Other  writing  was  necessarY^to 

nxtLy  be  luado.  '  .  .   .  • 

constitute  a  feoffment,  bijt  only  livery  and«eisin  on  a  parol 
conveyance  :  and  when  used,  it  only  served  as  an  authen- 
tication of  the  transaction ;  and  the  lands  were  supposed 
to  be  transferred  not  by  the  deed  of  feoffment,  but  by  the 
livery  which  it  authenticated.  But  since  the  statute  of 
frauds  and  perjuries,  which  was  passed  for  the  express 
purpose  of  taking  away  the  modes  formerly  used  of  trans- 
ferring interests  in  land  by  signs,  symbols,  or  mere  parol 
declaration,  the  charter  of  feoffment  is  made  equally  neces- 
sary with  the  livery  and  seisin,  to  pass  the  freehold  or  in- 
heritance, it  being  thereby  enacted,  "  That  all  leases, 
estates,  interests  of  freehold  in  any  lands,  tenements  or 
hereditaments,  made  or  created  by  livery  and  seisin  only, 
and  not  put  in  writing  and  signed  by  the  parties  so  mak- 
ing or  creating  the  same,  or  their  agents  thereunto  law- 
fully authorized  by  writing,  shall  have  the  force  and  effect 
of  leases  or  estates  at  will  only,  and  shall  not,  either  in  law 
or  equity,  be  deemed  or  taken  to  have  any  other  or  greater 
force  or  effect."  Nothing  more,  however,  seems  essential 
*  to  the  making  a  perfect  charter,  but  sealing  and  delivery ; 
for  if  a  man  giyes  land  to  another  and  his  heirs,  and  seals 
knd  delivers  the  deed, and  gives  livery,  it  is  a  good  charter; 
-  and  the  inheritance  shall  pass  as  well  as  if  it  had  all  the 
formal  parts  which  are  generally  used  in  deeds  of  convey 
ance*.  The  formal  parts  of  a  feoffment  are,  however 
usually  made  to  be  the  same  as  in  deeds,  viz.  the  premises, 
the  habendum,  the  tenendum,  the  reddendum,  the  clause 
of  warranty.  Sec.  but  the  ancient  form  of  these  was  exceed- 
ingly brief;  and  the  covenants  for  the  title,  are  still  usually 
wholly  omitted,  because  the  operative  words  of  the  feoif- 
ment,  viz.  "  give,  grant  and  enfeoff,"  are  holden  to  imply* 

*  2  Rol.  Abr.  21;  Co.  Lit.  7. 
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in  themselTes  a  general  warranty  for  the  title  againgt  the  feoffbaent 
feoffor ;  and  the  warranty  will  bar  his  lineal  heirs  (general 
or  tail)  haying  assets,  and  a  collateral  heir  without  assets ; 
as  it  may  also  a  reversioner  or  remainder-man,  where  no 
assets  descend;  and  in  some  cases,  a  latent  intail.  But 
as  the  warranty  only  binds  the  lineal  heir  having  assets,  it 
seems  better  that  the  feoffor  should  be  made  to^  covenant 
also  for  the  title  for  himself,  his  heirs,  executors  and  admi- 
nistrators ;  in  which  case  the  personal,  as  well  as  the  real 
assets  of  the  feoffor,  will  be  bound. 

But  by  the  mere  words  of  the  deed,  the  feoffment  is  by  LiferypfieUin, 
no  means  perfected ;  there  remains  a  very  material  cere- 
mony to  be  performed,  called  livery  of  seisin;  without 
which  the  feoffee  has  but  a  mere  estate  at  will^  (i).  For 
as  all  property  in  lands  began  by  occupancy,  so,  it  seems, 
the  first  method  of  transferring  property  was  by  investi- 
ture :  for  as  no  man  could  originally  appropriate,  but  by 
settling  himself  in  the  possession  and  application  of  it  to 
his  own  use,  so  no  man  could  transfer  but  by  a  solemn 
and  public  delivering  over  of  the  possession ;  and  the  cere- 
mony used  in  such  act  of  delivery  is  in  our  law  called 
livery  and  seisin,  and  is  thus  defined,  solemnis  reifeudalis 
tradkio  sub  preutatione  Jidei  coram  testibus  vassalo,  facta. 
This  livery  of  seisin  is  no  other  than  the  pure  feodal  inves- 
titure, or  delivery  of  corporeal  possession  of  the  land  or 
teniement ;  which  was  held  absolutely  necessary  to  coniplete 

^  Lit.  s.  66: 

(i)  livery  of  seisin  should  be  and  usually  is  indorsed  upon 
the  deed^  because  as  no  more  than  an  estate  at  will,  as  nas 
been  before  observed,  passes,  without  livery,  it  is  material 
that  evidence  of  its  having  been  made  should  aQpompany 
the  deed.  If,  however,  this  be  omitted,  yet  the  courts  of 
equity  will,  in  fevour-  of  alienation,  and  of  a  purchaser  for 
a  valuable  consideration,  presume  it  to  have  been  made, 
where  possession  has  gone,  according  to  the  feoffment,  for 
great  lensth  of  time ;  Jackson  v.  Jackson^  Fitzgib.  Rep. 
146,  and  nave  even  in  some  cases  supplied  the  want  of  it. 
See  Bwrgh  v.  FrandSj  Finch,  28,  \  74. 
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FEOFFMENT,  the  donation.    **  Namfetulum  sine  itivestittira  nulla  modo 
"  constitui  potuit^:*'  and  an  estate  was  then  only  perfect, 

when,  as  the  author  of  Fleta  expresses  it  in  our  law,  JU  juris 
et  seisintB  conjunction  J'  The  end  and  design  of  this  insti- 
tution w.as,  by  the  ceremony  or  solemnity  of  the  act,  to 
give  notice  of  the  translation  of  the  feud  from  one  hand  to 
another;  because  if  the  possession  might  be  changed  by 
the  private  agreement  of  the  parties^  such  secret  contracts 
would  make  it  difficult  and  uncertain  to  discover  in  whom, 
the  estate  was  lodged,  .and  consequently  the  lord  would 
he  at  a  loss  of  whom  to  demand  his  services;  and 
strangers  equally  perplexed  to  discover  against  whom  to 
comtnence  their  actions  for  the  prosecution  and  recovery 
of  their,  right ^  And  as  this  mode  of  conveyance  was 
made  use. of  before  men  were  acquainted  with  letters,  it 
wa$  required  to  be  on  or  near  the  land,  that  the  other 
tenants  of  the  manor  might  be  witnesses  of  it,  who  in 
those  days  were  called  to  the  lord's  court,  to  determine 
all  controversies  relating  to  such  translation ;  and  though 
after  the  use  of  letters  a  charter  of  feoffment  was  intro- 
duced, yet  this  was  not  necessary,  but  only  tended  to  the 
authentication  or  evidence  of  it^  In  the  Roman  law, 
plenum  dominium  was  not  said  to  subsist,  unless  where  a 
man  had  both  the  right  and  the  corporeal  possession; 
which  possession  could  not  be  acquired  without  both  aq 
actual  intention  to  possess,  apd  an  actual  seisin  or  entry 
into  the  premises,  or  part  of  them,  in  the  name  of  the 
whole  K.    And  even  in  ecclesiastical  promotions,  where  the 

«  Wright,  37.  anima.    Non  autem  ita  acd- 

n  L.  3,  c.  15,  s.  5.  piendu^m  esty  ut  qui  fundum 

'  See  Spelm.  Gloss.  510;  possidere  velit,  omnes  glebag 

5  Co.  84,  b.  circumambulet ;     sed  sufficit 

^  Spelm.  Gloss.   510  ;    «  ^uamlibet  partem  ejus  fundi 

Blac.  Com.  311;    and  see  tntroire,    (Ff.^v,  42,  43.^ 

Gilb.  Ten.  Index,  "  Feoff-  And     again ;     traditianibus' 

inents;"   Co.  Lit.  330,  b.  n.  domirda    rerum    non    nudis 

«    N<im  apiscimur  posses-  pactis,  transferuntur.    {Cod, 

sionem  corpore  et*animo:  ne^  2,  3,  10.) 

que  per  se  corpore^  neque  per  se 
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freehold  passes  to  the  person  promoted^  corporeal  possession  feoffment. 
is  required  at  this  day,  to  vest  the  property  completely  in  ""^ 
the'new  proprietor;  who,  according  to  the  distinction  of  the 
canonists  ^,  acquires  the  jus  ad  rem,  or  inchoate  and  im^ 
perfect  right,  by  nomination  and  institution ;  but  not  the 
Jus  in  re,  or  complete  and  full  right,  unless  by  corporeal 
possession.    Therefore,  in  dignities,  possession  is  given  by. . 
instahnent;    in  rectories   and  vicarages,    by  induction; 
without  which  no  temporal. rights  accrue  to  the  minister, 
though  every  ecclesiastical  power  is  vested  in  him  by  in- 
stitution.   So  also,  even  in  descents  of  lands  by  our  law, 
which  are  cast  on  the  heir  by  act  of  the  law  itself,  the  heir 
has  not  plenum  dominium^  or  full  and  complete  ownership, 
till  he  has  made  an  actual  corporeal  entry  into  the  lands : 
fol*  if  he  dies  before  entry  made,  his  heir  shall  not  be  en- 
titled to  take  the  possession,  but  the  heir  of  the  person 
who  was  last  actually  seised  K    It  is  not  therefore  only  a 
mere  right  to  enter,  but  the  actual  entry,  that  makes  a 
man  complete  owner,  so  as  to  transmit  the  inheritance  to 
his  own  heirs;  nonjus,  sedmdnayfacit  stipitem^,   ' 

Yet,  the  corporeal  tradition  of  lands  being  sometimes 
inconvenient,  a  symbolical  delivery  of  possession  was  in 
many  cases  anciently  allowed;  by  transferring  something 
near  at  hand,  in  the  presence  of  credible  witnesses,  which 
by  agreement  should  serve  to  represent  the  very  thing  de- 
signed to  be  conveyed ;  and  an  occupancy  of  this  sign  or 
symbol  was  permitted  as  equivalent  to  occupancy  of  the 
land  itself.    Among  the  Jews  we  find  the  evidence  of  k 
purchase  thus  defined  in  the  book  of  Ruth  ^ ;   *^  Now  this 
was  the  manner  in  former  time  in  Israel  concerning  re- 
deeming and  concerning  changing,    for  to  confirm  all 
things ;  a  msoi  plucked  off  his  shoe,  and  gave  it  to  his 
neighbour :  and  this  was  a  testimony  in  Israel."    Among 

^  Decretal.  1. 3,  t.  4,  c.  40.        '  Ruth,  ch.  4,   v.  7 ;  and 

*  a  Blac.  Com.  209,  227,  see  Gen,  c.  23,  v.  11 ;   also 

aa8.  •  C«.  Lit.  49,  b. 

^  Flet.  1.  6,  c.  2,  s.  2. 
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FEOFFMEN^r   the  ancient  Goths  and  Swedes,  contracts  for  the  sale  of 
"  lands  were  made  in  the  presence  of  witnesses  who  ex- 

I  tended  the  cloak  of  the  buyer,  while  the  seller  cast  a  clod 

of  the  land  into  it,  in  order  to  give  posseiteion ;  and  a  staff 
or  wand  was  also  delivered  from  the  vendor  to  the  vendee, 
which  passed  through  the  hands  of  the  witaesses"^.  With 
our  Saxon  ancestors,  the  delivery  of  a  turf  was  a  necessary 
solemnity  to  establish  the  conveyance  of  lands'^.  And,  to 
this  day,  the  conveyance  of  our  copyhold  estates  is  usually 
made  from  the  seller  to  the  lord  or  his  steward  by  delivery 
of  a  rod  or  verge,  and  then  from  the  lord  to  the  purchaser 
by  re-delivery  of  the  same,  in  the  presence  of  a  jury  of 
tenants. 

Conveyances  in  writing  were  the  last  and  most  refined 
improvement.    The  mere  delivery  of  possession,  either 
actual  or  symbolical,  depending  oh  the  ocular  testimony 
and  remembrance  of  the  witnesses^  was  liable  to  be  for* 
gotten  or  misrepresented,  and  became  frequently  incapable 
of  proof.     Besides,  the  new  occasions  and  necessities, 
introduced  by  the  advancement  of  commerce,  ^  required 
means  to  be  devised  of  charging  and  encumbering  Estates, 
and  of  making  them  liable  to  a  multitude  of  conditions 
and  minute  designations  for  the  purposes  of  raising  money, 
without  an  absolute  sale  of  the  land ;  and  sometimes  the 
like  proceedings  were  found  useful  in  order  to  make  a  de* 
cent  and  competent  provision  for  the  numerous  branches  of 
a  family,  and  for  other  dom^tic  views ;  one  of  which  could 
be  effected  by  a  mere  simple,  corporeal  transfer  of  the  soil 
from  one  man  to  another,  which  was  principally  calculated 
for  conveying  an  absolute  unlimited  dominion.    Written 
deeds  were  therefore  introduced,  in  order  to  specify  and  per- 
petuate the  peculiar  purpose  of  ^  the  party  who  conveyed : 
yet  still,  for  a  very  long  series  of  years,  they  were  never 
made  use  of^  but  in  company  with  the  more  ancient  and 

«  Stiemhook    De   Jure       "  HicVs  Dissert.Eirtstolar. 
Sueton.  1.  2,  c.  4.  85.   ^ 
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notorious  method  of  transfer^  by  deliyery  of  corporeal  pos-  FEaFFBlENT. 
session.  * 

On  the  creation  of  a  freehold  remainder,  at  one  and  the 
same  time  with  a  particular  estate  for  years,  livery  must 
be  made  to  the  particular  tenant^.  But  if  such  a  remain- 
der be  created  afterwards,,  expectant  on  a  lease  for  years 
now  in  being,  the  livery  must  not  be  made  to  the  lessee 
for  years,  for  then  it  operates  nothing;  *'  nam  quod  semel 
•meum  est^  ainpUns  meum  esse  non  potest  ^ ;"  but  it  must  be 
made  to  the  remainder*man  himself,  by  consent  of  the 
lessee  for  years ;  for  without  his  consont  no  livery  of  the 
possession  can  be  given  ^;  partly. because  such  forcible 
livery  would  be  an  ejectment  of  the  tenant  from  his  term, 
and  partly  for  the  ancient  jreasons,  which  will  be  here- 
after noticed,  for  introducing  the  doctrines  of  attorn- 
ments'. 

livery  of  seisin  is  either  in  deed,  or  in  law*.  The  livery  Uftty  ia  deed, 
in  deed  is  the  actual  tradition  of  the  land,  and  is  made 
either  by  the  delivery  of  a  branch  of  a  tree,  or  %  turf  of  the  ^ 
land,  or  some  other  thing  in  the  name  of  all  the  lands 
and  tenements  contained  in  the  deed ;  or  it  may  be  made 
by  words  only,  without  the  delivery  of  any  thing ;  as  if 
the  feoffor  bei^  upon  the  land,  or  at  the  ^  door  of  the 
house,  says  to  thf  feoffee,  '^  I  am  content  that  you  should 
enjoy  it  according  to  the  deed,  or  enter  into  this  house  or 
land,  and  enjoy  this  land  according  to  the  deed ;"  this  is  a 
good  Uvery  to  pass  the  freehold,  because  in  all  these  cases, 
the  <^eed  of  feoffment  makes  £be  limitation  of  the  estate, 
and  then  the  words  spoken  by  the  feoffor,  on  tijie  land,  are 
a  sufficient  indicium  to  the  people  present,  to  determine  in 
whom' the  freehold  resides  during  the  extent  of  the  limita- 
tion ;  besides,  the  words  having  relation  to  the  deed  of 

"*  See  2  Blac.  Com.  165,  see  2  Saunders's  Uses  and 

167.  Trusts,  g. 

'  Co.  Lit.  49.  •  Co.  Lit.  48,  a ;  and  see 

«  Ibid.  48.  1  Watk.  Copyh.  261. 
'  2  Blac.  Com.  228 ;  and 
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FEOFFMENT,  feoffment,  plainly  denote  th^  intention  to  enfeoff*.     But 

bare  words  of  limitation,  without  some  act  or  .words  to 
discover  the  intention  of  the  feoffor  to  deliver  over  the 
possession,  are  not  sufficient  to  convey  the  freehold  ^ 
But  if  a  feoffor  deliver  the  deed  upon  the  land  in  the  name 
of  seisin  of  all  the  lands  comprised  in  the  deed,  this  will 
be  good  to  execute  the  deed,  and  to  give  livery  also ;  be* 
cause  the  bare  delivery  of  the  deed  is  good  to  execute  it 
as  a  deed,  and  the  delivery  of  the  deed  qt  any  other  thing, 
in  the  name  of  seisin  of  the  land,  is  sufficient  to  give 
livery,  because  the  intention  of  those  solemn  acts  is  only 
to  discover  to  aU  persons  in  whom  the  freehold  is  lodged^ 
and  this  end  is  as  effectually  answered  by  the  delivery  of 
a  deed,  or  any  thing  else  in  the  name  of  a  seisin,  as  of  a 
turf  or  a  twig,  the  one  being  equally  visible  and  notorious 
^as  the  other  °. 

Livery  in  l«w.         The  livery  within  view,  or  livery  in  law,  is  when  the 

feoffor  is  not  actually  on  the  land,  or  in  the  house,  but, 
being  in  sight  of  it,  says  to  the  feoffee,  **  I  give  you  yonder 
house  or  land,  go  and  enter  into  the  same,  and  take  pos- 
session of  it  accordingly ;"  or  the  like  *.  This  sort  of  livery 
seems  to  haVe  been  made  at  first  only  at  the  courts  baron, 
which  were  ^ciently  holden  sub  dio  in  some  open  part  of 
the  manor,  from  whence  a  general  suirey,  or  view,  might 
have  been  taken  of  the  whole  manor,  and  the  pares  curia 
easily  distinguished  that  part  which  was  then  to  be  trans- 
ferred. But  livery  of  this  kind  is  not  perfect  to  carry  the 
freehold  till  an  actual  entry  made  by  the  feoffee,  because 
the  possession  is  not  actually  delivered  to  him,  but  only  a 

■  Co.  Lit.  48,  a;    6  Co.  ■  9  Co.  137,  b.    138,  a. 

I37,b;  ThoroughgoocPB  cBse,  Co.  Lit. 48,  a.  57,  a;  2R0L 

6  Co.  26;  Sharp's  case,  2  Abr.  7  ;  6  Go.  26;  and  see 
RoL  Abr.  7 ;  and  see  Cro.  Moor,  pi.  286 ;  JKeo^e's  case, 
Jac.  80,  which  seems  contra.  Cro.  Eliz.  25, 

*  6.  Co.  26;   2  RoL  Abr.        '  PoUex.  47 ;  Saund.  Usea 

7  ;  Co.  Lit.  48 ;  Cro.  Eliz.  and  Trusts,  7 ;  2  Rol.  7,  pi. 
482 ;   9  Co.  138;    Moor,  pi.    2 ;   Co.  Lit.  48,  b. 

632. 
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licence  or  power  given  him  by  the  feoffor  to  take  possession  FEOFFMENT, 
of  it;  and  therefore,  if  either  the  feoffor  or  feoffee  die  be-  ; 

fore  an  entry  made  by  the  feoffee,  the  livery  within  the 
view  becomes  ineffectual  and  void ;  for  if  the  feoffor  dies 
before  entry,  the  feoffee  cannot  afterwards  enter,  because 
then  the  land  immediately  descends  upon  his  heir,  and 
consequently  no  person  can  take  possession  of  his  land 
without  an  authority  delegated  from  him  who  is  the  pro- 
prietor; nor  can  the  heir  of  the  feoffee  enter,  because  he 
is  not  the  person  to  whom  the  feoffor  intended  to  convey 
his  land,  nor  had  he  any  auth<mty  from  the  feoffor  to  take 
the  possession^;  besides,  if  the  heir  of  the  feoffee  were 
admitted  to  take  possession  after  his  father's  death,  he 
would  come  in  as  a  purchaser,  whereas  he  was  mentioned 
in  the  feoffment  to  take  as  the  representative  of  his  an- 
cestor, which  he  cannot  do  since  the  estate  was  never 
vested  in  his  ancestor  ^.  If,  however,  the  feoffee,  in  such 
case,  dare  not  enter  into  the  land  without  peril  of  his  life, 
he  may  claim  the  land,  as  near  as  he  may  safely  venture  to 
go;  and  this  shall  be  sufficient  to  vest  the  possession  in  him, 
and  render  the  livery  within  view  perfect  and  complete ; 
for  nobody  is  obliged  to  expose  his  life  for  the  security  of 
his  property ;  but  when  he  has  gone  as  far  as^ie  may  with 
safety,  the  hw  very  reasonably  looks  upon  such  intention 
to  be  as  effectual  as  the  act  itself;  for  otherwise  it  might 
be  in  the  power  of  a  man,  by  his  own  act  of  violence,  to 
deprive  another  of  his  right,  and  himself  receive  an  ad«> 
vantage  from  his  unlawful  act  *• 

And  if  a  man  deliver  a  feoffinent,  and  saying,  ''  I  will 
that  you  have  the  lands  that  you  see  there,  and  which  are 
comprised  in  this  deed,  according  to  the  purport  of  the 
charter,''  this  is  a  good  livery  within  view ;  for  the  deed  of 
feoffinent  fully  denotes  the  intention  to  enfeoff,  and  the 

^  Co.  Lit.  48,  b.  Moor,86;  PoUex.  48;  Shep^ 

^  Touch.  217. 

y  Ibid.  48,  b.     266,  b  ;  •  a  RoL  Abr.  3;   Co.  lit. 

2  Rol.  Abr.  3,  7 ;  Vent.  186 ;  48,  b. 
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FEOFFMENT.  Words  are  a  licence  to  the  feoiTee  to  enter  into  the  land» 

• —  and  to  take  the  possession  thereof,  according  to  the  charr ' 

ter '.  But  if  the  feoffor  had  delivered  the  deed  of  feoffment 
within  view,  and  only  showed  the  feuffeethe  lands,  without 
saying  any  things  though  the  feoffee  had  actually  entered 
into  the  land,  and  the  feoffor  had  afterwards  ^eed  to  the 
entry,  yet  this,  it  seems,  ia  no  good  feoffment ;  because 
the  bare  showing  of  the  lands  to  die  feoffee  implies  no  aur 
thority  or  licence  from  the  feoffor  to  take  possession ;  and 
consequently  the  entry,  being  without  any  authority,  can- 
not vest  the  freehold  in  him,  because  there  was  no  solemn 
act,  nor  public  declaration,  wade  by  the  feoffor,  by  which 
the  pares  might  discover  a  real  intention  to  charge  the  poa" 
session ;  and  the  subsequent  agreement  of  the  feoffor  can 
never  support  an  act  which  was  originally  void ;  for  though 
ihe  feoffee,  after  the  delivery  of  the  charter,  might  take 
the  usufructary  possession  as  tenant  at  will,  yet  the  free- 
hold istill  continued  in  the  feoffor,  for  that  caimot  pass 
from  one  to  another,  without  some  solemn  or  public  de- 
claration, that  the  pares  may,  upon  any  dispute,  determine 
in  whom  the  freehold  resides  ^. 

And  the  livery  within  view  may  be  made  of  lands  situ- 
ated in  another  county  than  where  the  livery  is  made ;  for 
the  pares  curia,  where  the  translation  of  the  feud  was 
often  made,  being  holden  sub  dio,  the  pares  could  have  a 
distinct  view  of  every  pait  of  the  manor,  aud  therefore 
were  proper  to  attest  this  sort  of  investiture,  though  the 
lands  were  in  &  different  county,  for  notwithstanding  that^ 
they  might  have  been  part  of  .the  same  manor  for  which 
the  court  was  holden  ^. 
Lively  in  deed  Livery  of  seisin  in  deed  need  not  to  be  made  or  re- 
tornevT  ^^  **"  ^^^^^  by  the  person  of  the  grantor  or  grantee,  for  a  man 

may  either  give  or  receive  livery  in  deed  by  his  attorney  (i)  ; 

■  2R0I.  Abr.  7;    Sharp's    66,  b;  Thorofighgoo€Ps  case, 
case,  6  Co.  26.  gCo.  136. 

^  2  Rol.  Abr.  7 ;    2  Co.        «  Co.  lit.  48,  b. 

(1)  But  otherwise  of  livery  in  law.    See  post,  158. 
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for  since  a  contract  is  no  more  than  the  consent  of  a  man's  FEOFFMENT, 
mind  to  a  thing,  where  that  consent  or  concurrence  ap- 
pears, it  were  most  unreasonable  to  oblige  each  person  to 
be  present  at  the  execution  of  the  contract,  since  it  may 
as  well  be  formed  by  any  other  person  delegated  for  that 
purpose  by  the  parties  to  the  contract'.  But  such  delega- 
tion or  authority,  to  give  or  receive  livery,  must  be  by  deed, 
that  it  may  appear  to  the  court,  that  the  attorney  had  a  com* 
mission  to  represent  the  parties  that  are  to  give  or  take  livery, 
and  whether  the  authority  was  pursued  ^.  For  if  the  letter  of 
attorney  be  to  make  livery  upon  condition,  as  to  make  a  feoff- 
ment conditional,  and  the  attorney  deliver  seisin  absolutely, 
the  livery  is  not  good,  because  the  attorney  had  no  authority 
to  create  an  absolute  fee-simple '.  But  if  the  letter  ^f 
attorney  had  been  to  make  livery  absolutely,  and  the  at* 
tomey  had  made  it  upon  condition,  this,  it  seems,  would 
be  a  good  execution  of  his  power,  and  the  feoffment  v^d; 
because,  when  the  attorney  had  once  delivered  possession, 
he  fully  executed  his  power;  and  the  condition  annexed  to 
it,  being  without  authority,  is  void;  and  therefore  shall 
not  destroy  the  operation  of  the  livery  K  And  if  a  power 
of  attorney  be  given  to  make  livery  to  one,  and  the  at- 
torney makes  livery  to  two,  or  if  the  attorney  had  autho- 
rity to  make  livery  of  black-acre,  and  he  made  livery  of 
black-acre  and  white-acre,  though  the  attorney  has  in  these 
cases  done  more,  yet  there  is  no  reason  that  should  vitiate 
what  he  has  done  pursuant  to  his  power,  since  what  he 
did  beyond  it  is  a  perfect  nullity,  and  void^.  But  if  the 
attorney  were  to  deliver  seisin  to  two,  and  he  had  made 
livery  only  to  one,  that  had  been  void,  because  he  had  no 
authority  to  deliver  the  whole  possessionto  one  exclusively 

^  Co,  Lit  59;     %  Rol.  Abr.go;  Co.  lit.  258;  Perk* 

Abr.  8.  s.  188, 

*  Co.  Lit.  48,  b.    52,  a ;  <  26  Ass.  39 ;  2 Rol.  Abr. 

Palfremauv.  Urobief  2  RoL  8;    Co.  Lit.    258;    Perk. 

Abr.  8.  s.  192. 

'  11  Henry  4,  3;  2  Rol.  *»  Perk.  s.  189. 
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FEOFFMENT,  of  the  Other,  and  therefore  it  is  void  for  the  whole  K    And 

if  a  letter  of  attorney  be  given  to  two  jointly  to  take  livery, 
and  the  feoffor  make  livery  to  one  in  the  absence  of  the 
other,  in  the  name  of  both,  this  is  void;  because  they 
being  appointed  jointly  to  receive  livery  are  considered 
but  as  one  ^.  But  if  a  feoffment  be  made  to  two,  as  to  il. 
and  B.  and  the  feoffor  give  a  letter  of  attorney  to  deliver 
seisin,  and  he  give  livery  to  one,  in  the  absence  of  the 
other,  but  in  the  name  of  both,  this  is  a  good  livery  ;  for 
though  the  entire  possession  be  delivered  to  one  only,  yet 
they  being  joint-tenants  by  the^  deed  of  feofiment,  such 
livery  to  one  makes  no  alteration  or  change  in  the  pos- 
session; because,  if  the  livery  had  been  made  to  both', 
.  each  had  been  placed  in  the  possession :  besides,  that  every 
man  being  presumed  to  accept  a  gift  for  his  advantage,  A^ 
is  looked  upon  as  the  attorney  of  J3.  to  receive  the  pos- 
session for  him;  and  therefore  the  livery  to  A,  enures. to 
the  benefit  of  B.  till  he  disagrees  to  it^* 

If  a  letter  of  attorney  be  made  to  three  jointly  and  se- 
verally, and  two  only  make  livery,  this  is  not  good,  because 
not  pursuant  to  their  authority,  for  the  delegation  was  to 
them  all  three,  or  to  each  of  them  separately;  but  if  the 
third  was  present  at  the  time  of  the  livery  made  by  two, 
though  he  did  not  actually  join  with  them  in  the  act  of 
livery,  yet  the  livery  is  good;  because  when  they  all  three 
are  upon  the  land  for  that  purpose,  and  two  make  livery 
in  the  presence  of  the  third,  there  is  his  concurrence  to 
the  act,  though  he  did  not  join  in  it  actually,  since  he  did 
not  dissent  from  it*". 

This  authority  to  give  livery  may  be  delegated,  (if  by  deed 
indented),  though  the  attorney  be  not  party  to  the  deed, 
because  the  attorney  takes  nothing  by  the  deed,  but  has 
only  a  naked  authority  delegated  to  him;  and  therefore, 

*  Perk.  s.  188.  «  Dyer,  6a ;    Rol.  Abr. 

^   Co«  Lit.   49;  2  Rol.    326.  SeeC0.Lit.52,  b.n.  2, 

Abr.  8.  13th  edit.;  Norris  v.  Trist, 

'  Ibid.  2  Mod.  78. 


/ 


CH.  III.  §  III.]  CONVXYAKCIlfO.  I57 

since  a  man  may  take  an  estate  in  remainder,  though  he  is  feoffment. 
not  party  to  the  deed,  d  fortiori,  one  not  party  to  the  deed  ' 

may  receive  a  naked  authority  or  power  by  if^. 

And  the  authority  may  be  oontiuned  in  the  deed  of  feoff- 
ment itself^  if  that  be  by  deed-poll ;  for  one  continent  may 
contain  dirers  deeds  to  several  persons ;  but  not  if  the 
feoflGooLent  be  by  indenture^  unless  the  attorney  be  made  a 
party  to  the  deed^ 

There  arer  few  or  no  persons  excluded  from  exercising  Who  may  make 
this  power  of  delivering  seisin ;  for  infants,  femes-covert,  „*JJ7  j  a  r- 
persons  attainted,  outlawed,  exconmiunicated,  villeins, 
aliens,  &c.  may  be  attomies ;  for  this  being  only  a  naked 
authority,  the  execution  of  it  can  be  attended  with  no  man- 
ner of  prejudice  to  the  persons  under  these  incapacities  or 
disabilities,  or  to  any  other  person,  who  by  law  may  claim 
any  interest  of  such  disabled  persons  after  their  death'. 

And  a  feme-coveft  may  be  an  attorney  to  deliver  seisin 
to  her  husband,  and  so  maybe  in  remainder  be  an  attorney 
to  make  livery  to  the  tenant  for  life  \ 

The  power  of  the  attorney  to  give  livery  must  be  executed 
daring  the  life  of  the  person  that  gives  it,  because  the  letter 
of  attorney  is  to  constitute  the  attorney  the  representative 
of  his  principal  for  such  a  purpose,  and  therefore  can  con- 
tinue in  force  only  during  the  life  of  him  who  is  to  be 
represented.  And  hence  it  is,  that  if  J.  S.  take  a  letter  of 
attorney  to  deliver  seisin  after  my  death,  it  is  void;  because 
he  camiot  deliver  seisin  during  my  life,  for  that  were  plainly 
without  any  authority  from  mq ;  nor  can  he  do  it  afler  my 
death,  for  the  reason  just  given'<  t 

But  if  a  corporation  a^regate,  as  a  mayor  and  com- 

• 

■  2  Rol.  Abr.  8,  9  ;    and  '  Co.  Lit.  52 ;  Perk.  s.  1 87 ; 

see  Co.  Lit.  52.  ^  Co.  Lit.  52,  a ;   Perk.  s. 

**  Co.  Lit.  52,  b  ;  sed  vide  198.    So  a  husband  may  be 

contra.    Dicker  v.    Roland,  attorney  for  his  wife,  Co. 

Ibid.  n.   4 ;    Hale's  MSS. ;  Lit.  52,  a.  * 

2  Rol.  Abr.  8,  pi.  12;  and  '  2  RoL  Abr.  9;  Co.  Lit. 

3f(>y/ev.  Ever, Cro.Eliz.  905.  52;  Perk.  s.  188. 
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lEOFFMENT.  momkltfp  or  dean  and  chapter,  make  a  feoffment  and  letter 

of  attorney  to  delirer  leisin,  diis  authority  doee  not  deter- 
•  mine  by  the  death  of  the  mayor  or  dean ;  but  the  attorney 
may  well  execute  die  power  after  their  death,  because  the 
letter  of  attorney  is  an  authority  from  the  body  aggregate, 
which  subsists  after  the  death  of  the  mayor  or  dean,  and 
therefore  may  be  represented  by  their  attorney;  but  if  the 
dean  or  mayor  be  named  by  their  own  prirate  names,  and 
die  before  liveiy,  or  be  removed  after  livery;  seems  not 
good  •. 

.  All  these  cases  of  livcfry  by  attorney  must  be  understood 
of  livery  upon  the  lend,  for  an  attorney  cannot  make  livery 
within  view,  because  such  livery  is  made  by  signs  or  words, 
instead  of  the  act  of  delivery ;  besides,  the  power  of  at- 
torney is  to  deliver  the  possession,  but  that  power  is  not 
executed  by  the  livery  in  view,  because  the  possession  is 
not  in  the  feoffee  till  actual  entry  made  by  him,  and  con- 
sequently ft»  attorney  has  not  executed  his  authority  ^ 

It  is  regularly^  true,  that  the  feoffor  must  be  actually  in 
the  poesession  of  the  land  at  the  time  of  the  livery  made. 
Of  otherwise  the  livery  will  be  inefiectual  and  void ;  because 
tile  design  of  the  livery  is  to  give  notice  of  the  change 
made  of  the  possession,  and  therefore  it  must  be  a  vacant 
possession  that  is  delivered ;  but  it  were  absurd,  that  a 
man  should  be  permitted  to  transfer  to  another  what  he 
has  iKyt  in  himself;  wherefore,  if  a  man  make  a  lease  for 
years,  or  life,  of  his  land,  or  has  his  land  extended  by 
virtue  of  a  statute«merchaiit,  8lc.  and  makes  a  feoffment 
and  livery,  the  conusee  or  -lessee  being  in  possession  of  the 
land,  the  livery  is  void ;  because  the  land  is  filled  by  the 
lessee ;  and  consequently,  during  the  continuance  of  his 
interest,  the  ieoffee  cannot  deliver  a  vacant  possession  ; 
and  therefore  the  livery, -which  is  a  solemnity  instituted  to 

•  11  Henry  7,  19;  14  •  Co.  Lit  52,  b;  a  RoL 
Hcnrv  8, 3 ;  Co.  lit.  sft,  b ;  Abr.  9 ;  Aprice  v.  Rogers, 
a  RoL  Abr.  is.  a  Dyer,  333.  ' 


CB.  III.   ^  III.]  CONTKTANCIN^.  15g 

give  notice  of  thecliange  of  the  poBsessioti,  must  be  void^  rsOFFMENT. 

Thusy  if  thete  be  lessee  for  years  of  a  house  and  several 

doses,  and  the  lessee  and  all  his  servants  being  in  the* 

house,  the  lessor  enter  into  one  of  the  closes^  and  make  a 

feoffinent  of  it,  and  give  livery,  this  is  a  void  feoffiaient ; 

because  the  possession  of  part  of  the  thing  demised  is  po8«* 

session  of  the  vrbole,  for  the  impossibility  that  a  man 

should  be  in  the  actual  Jjossession  of  every  pari  of  the     ' 

land  at  the  same  time ;  and  consequently  the  lessor  cannot 

take  possession  of  the  dose,  which  was  filled  by  his  lessee; 

and  therefore  the  livery  must  be  void,  because  the  feoffor 

had  no  vacant  possession  to  transfer  at  the  time  of  the 

livery  made  *.    So  it  is)  if  the  lessee  for  years  himself  had 

not  been  in  the  house,  or  any  part  of  the  land,  yet  if  his 

wife,  children,  or  servabts, .  had  been  on  any  part  of  the 

land,  that  were  sufficient ;  but  the  cattle  of  the  lessee 

grazing  upon  the  lahd,  without  either  wife  or  servant  on 

the  land,  does  not  fill  the  possession  so  as  to  prevent  the 

lessor  from  entering,  and  making  a  good  livery  to  pass  th^ 

fireehold,  because  the  catde  cannot  be  said  to  continue 

upon  the  land,  animo  posiickndiy  for  the  benefit  of  their 

master,  as  a  servant  may,  and  in  duty  ought  to  do  ^. 

.    But  if  d  men  makes  a  Jease  for  life  of  lands,  and  after* 

Wards  makes  a  feoffment  of  the  same  lands,  and  makes  ' 

hvecy  and  setsth  upon  the  land,  by  the  assent  of  l!he  lessee^ 

end  in  h»  presence,  this  is  a  good  livd^  to  pass  the  ikihe* 

ritsnce ;  because  the  lessee's  penkiltting'the  feoffor  to  cotae 

^on  the  toady  and  make  livery,  is  a  sufficmiit  quitting  of 

the  possession  to  him,  either  by  way  of  surrender,  ot  to 

create  a  tenancy  at  will  in  die  ftoffor,  to*  make  the  feoff* 

ment  and  liveiy  mfxre  efleetmd'  Ivnd'  valid*.    -Bat  if  the 

"  Co.  Lit.  48,  b;   a  Rol.  ^   Co.  lit  48;     &  Rol. 

Abr.  3>  4;  7  Hen.  4,  19,  b ;  Abr.  4;  Dyer,  18  ;  Bro.  tit% 

Dyer,  33;  Cro.  Eliz.  322.  ''Feoffment," 66,  but  Moor, 

■    BettywchriiC^   case,     2  li,tJont. 

Go.  31 ,  b ;    Moor,  pi.  397 ;  •  2  Rol.  Abr.  4  ;    Shep- 

iftoT.  Abr.  4 \  Co. lit.  48,  b;  herdy,  Greg,  Dyer,'  1 8 ;  Bro. 

Dyer,  18,  b.  tit.  «  Suhrerider,''  48. 
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V£OFFH£NT.  senrant,  of  the  lessee  were  only  on  the  land,  the  livery 

made  by  the  feoffor,  though  with  the  servant's  permission, 
•had  been  void  if.  the  servant  continued  in  possession  at 
the  time  of  the  livery  made ;  for  while  the  servant  continued 
in  possession,  it  must  be  only  for  the  use  and  benefit  of 
him  that  placed  him  there ;  and  consequently,  tt>e  posses- 
^  sion  of  the  servant  must  be  looked  upon  as  the  possession 
of  the  master ;  and  therefore  the  livery  must  be  void,  be- 
cause it  could  not  deliver  a  possession  which  was  still  filled 
by  the  master,  and  which  the  master  never  consented  to 
part  with ;  and  the  permission  of  the  servant  will  not 
admit  of  such  a  construction  as  was  made  in  the  precedent 
case,  because  the  servant  having  no  interest,  but  in  right 
of  his  master,  could  neither  make  a  surrender,  nor  a  te- 
nancy at  will  to  the  feoffor*.    But  it  has  been  holden, 
where  a  man  made  a  lease  for  years  of  a  house,  and  after- 
wards made  a  feoffinent  of  it,  with  a  letter  of  attorney  to 
make  livery,  and  the  attorney  came  to  the  house  to  make 
livery  in  the  absence  of  the  lessee,  and  found  nobody  in 
the  house  but  the  servant  of  the  lessee,  who  quitted  the 
possession  of  the  house  at  the  desire  of  the  attohiey,  and 
then  the  attorney  made  livery,  which  the  master  approved  of 
at  his  return,  saving  his  term;  that  this  was  a  good  liveiy, 
because  here  the  servant  actually  quitted  the  house,  and 
thereby  the  attorney  had  a  vacant  possession  to  deliver  to 
the  feoffee :  so^  if  the  attorney  had  found  the  lessee  him- 
self upon  the  iland,  and  had  entered  and  ousted  him^  and 
then  made  livery,  that  had  been  good  to  pass  the  free- 
hold ;  for  though  the  ouster  had  been  a  tortious  act,  yet 
the  possession  became  thereby  vacant,  and  consequently, 
by  the  livery,  might  be  delivered  to  the  feoffee  ^. 

And  in  cases  where  the  feoffor  is  not  in  the  actual  pos- 
session, yet  if  he  may  enter  at  pleasure,  as  where  the  land 
is  in  the  occupation  of  a  mere  tenant  at  will,  or  at  suffer- 
ance, his  feofiment  and  livery  will  be  good^ ;  for  the  feoffor 

'  *  2  Rol.  Abr.  5.  *  See  cases  cited.  Bacon's 

'  *  Dyer,  363,  a ;    ^  Rol.    Abr.  «  Feoffment,"  8vo.  edit. 
Abr.  6;  Moor,  91  •  153. 


CH«  III.  §  III.]  CONVBYANCING.  l6l 

having  a  power  to  reduce  the  whole  into  his  actual  posses-  feoffment. 
sion  at  his  will ;  the  very  act  of  feoflBnent,  with  the  livery, 
may  reasonably  be  taken  to  be  a  determination  of  his  will 
to  take  tibe  possession,  since  the  livery  and  feofiment  would 
be  invalid,  unless  he  were  in  possession  "^^ 

If  husband  and  wife  be  seised  of  land  in  fee,  and  the 
husband  make  a  feofiment  of  the  whole,  the  wife  being 
upon  the  land,  yet  the^  livery  shall  pass  the  land,  because 
the  husband  had  the  whole  possession,  either  in  his  own 
right,  or  in  right  of  his  wife ;  and  therefore  could  deliver 
it  over  by  the  investiture,  though  the  wife  should  disagree 
to  it*. 

If  a  man  makes  a  lease  for  life  to  A^  and  after  makes  a 
feofiment  and  livery  to  A.  of  the  land  in  lease,  this  is  a 
good  livery  and  feofiment ;  for  though  the  land  was  in 
lease  to  A,  yet  his  acceptance  of  the  feofiment  and  livery 
amounts  to  a  surrender,  ut  res  magis  valeat ;  and,  conse-  ^ 
quently,  the  feoffor  has  thereby  possession  to  transfer  by 
the  livery  to  the  feofiee  ^ 

The  ancient  mode  of  making  a  feofiment  and  giving  Wbcn  several 

1-  !<•  1  #»i  1  till  parcel*  will  pasi 

uyery  before  the  pares  of  the  manor  where  the  lands  lay^  by.  one  lireryi 
being  found  too  much  to  straiten  the  transferring  the 
possession,  it  was  found  necessary  to  admit  the  testimony 
of  strangers ;  and  this  came  afterwards  to  be  established 
for  the  conveniency  of  it';  and  because  all  men  of  the 
coun^  assembled  at  the  county-court,  in  order  to  deter- 
mine disputes  relating  to  the  whol^  county,  as  the  tenants 
of  the  manor  did  at  their  court-baron ;  and  because  there 
lay  an  appeal  from  the  court-baron  to  the  county-court,  so 
that  ihe  pares  of  the  county  were  thereby 'ultimately  to  de- 
termine of  all  things  relating  to  the  particular  manors,  it 
seemed  the  more  reasonable  to  admit  the  pares  comitatus 
to  attest  the  investiture,  through  any  particular  manor,  and 
indi£ferently  through  the  whole  county ;  and  hence  it  came 

*  2  Rol.  Abr.  6.  'a  Rol.  Abr.  495 ;  Dyer, 

•  2  Rol.  Abr.  5 ;  Perk,  s,    358 ;  Moor,  C36. 
«23. 
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FEOFFMENT,  to  be  admitted,  and  so  the  law  contixmes,  that  if  a  man 

seised  of  lands  in  several  villages  in  one  county,  'makes  a 
feoffinent  of  the  whole,  and  gives  seisin  of  parcel  of  the 
lands  in  one  town,  in  the  name  of  all  the  lands  in  that 
town  and  in  the  other  towns,  that  all  the  lands  of  the 
feoffor  lying  in  that  county  shall  pass,  as  well  as  if  there 
had  been  livery  given  in  each  town  ^.  But  if  a  man  having 
lands  in  two  counties  makes  a  feoffinent  of  both,  and  gives 
livery  of  the  land  in  one  county,  in  the  name  of  all,  the 
land  in  the  other  county  shall  not  pass,  because  there 
was  no  relation  or  dependance  between  one  county  and 
another,  as  there  was  between  tihe  several  manors  and 
county-court;  for  one  county  having  no  power  or  juiisp- 
diction  over  another,  the  pares  of  one  were  reasonably  pre* 
•  sumed  to  be  ignorant  of  what  was  transacted  in  the  other ; 
and  therefore  the  investiture,  which  passed  the  land  in  one 
county,  was  ine&ctual  to  carry  the  lands  in  the  other, 
because  that  investiture  could  be  only  a  notoriety  to  the 
pares  of  the  county  where  it  was  made ;  and  consequently, 
there  having  been  no  notice  given  to  the  pares  of  the  other 
-county,  by  any  solemnity  of  the  transferring  of  the  poa* 
session,  the  possession  must  reside  where  it  was  plaped 
by  the  last  investiture  \  If,  however,  a  manor  extend  into 
two  counties,  and  the  feofiment  be  made  of  the  whole 
manor,  and  livery  only  in  the  part  lying  in  one  coun^,  iu 
the  name  of  the  t? hole  manor,  the  whole  n^f^Qr,  shall  pass, 
because  the  investiture  is  a  notoriety  equally  to  all  ^p<vte$ 
of  that  manor  of  the  transmutation  of  tihe  possession;  and 
though  they  live  in  different  counties,  yet  they  r^piide  in 
eadem  territorio  ab  eodem  feudam  habentis ;  and  tbe|eforB 
are  presumed  to  be  conusant  of  every  thing  done  ^witl^n 
the  territory  or  manor  to  which  they  belong  K 

Sermi  penoas      And  in  some  cases,  several  persons  may  taka  by  one 

may  take  by        ,.  -  /.     «•  .  ,  , 

one  Jirerj.        livery ;  as,  where  a  feoffinent  is  made  to  several  pefsons^  as 

to  il.  and  JB,  and  livery  to  one  of  them  in  the  absence  of  the 

>  Co.  Lit.  253,  a;  2  RoL        ^  Perk.  227;  2 RoL  Ab.  11  • 
Abr.  11.  *  Perk.  s.  229. 
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oilier,  it  will,  if  made  in  the  name  of  both,  be  good  to  pas(d  feoffment. 
the  estate  to  both;  because  the  parties  being  united  in  a  ~~" 

deed,  they  all  take  as  one ;  therefore  livery  to  one,  in  the 
name  of  the  rest,  is  an  actual  delivery  to  them  all;  besides, 
in  the  case  of  such  fbofiinent  by  deed.  A,  may  be  looked 
upon  as  the  attorney  of  B.  to  receive  livery ;  and  therefore 
the  estate  wilt  immediately  vest  in  £,  because  every  man 
is  presumed  to  assent  to  a  grant  for  his  advantage  \ 

IV.   Of  the  EffecJt  and  Operation  of  a 

Feoffment. 

The  natureof  a  feofiment,  by  reason  of  the  delivery  Ofthetffect^ 

J  .  and  opentMB 

to  the  feoffee,  either  actually  or  symbolically,  of  the  lands  of «  feoffuMnt. 
enfeoffed,  is  to  pass  the  immediate  possession,  whether 
the  feoffor  have  any  estate  in  the  land  or  not.    If,  there- 
forCy  a  tenant  for  life  or  years  only  of  lands,  enfeoff  them 
to  another  in  fee,  it  ynll  primA  facie  be  good,  and  put  the  , 

owner  of  the  inheritance  to  prove  his  title  '•    Hence,  as  is 
observed   in    the  Touchstone  of  Common  Assurances, 
(p.  204,)  this  not  only  is  the  most  ancient  kind  of  convey- 
ance, but  is  also  the  best  and  most  excellent  of  all  others, 
and  in  some  respects  doth  excel  the  conveyance  by  fine  or 
recovery :  for  it  is  of  that  nature  and  efficacy,  by  reason 
also  of  the  livery  of  seisin  inseparably  incident  to  it,  that 
it  clearedi  all  disseisins,  abatements,  intrusions,  and  other 
wrongful  and  defeasible  titles,  and  reduceth  the  estate 
clearly  to  the  feoffee,  when  the  entry  of  the  feoffor  is  law* 
iut^  whi^  neither  fine,  recovery,  nor  bargain  and  sale,  by 
deed' iflidetited' and  inrolled,  will  do,  when  the  feoffor  is 
out  of  possession".    And  it  not  only  passes  th(e  present 
estate  of  the  feoffor,  but  bars  and  exclu4es  him  of  all 

*    Co.  lit.  49,  369;    2  «  Co.  lit.  49,  237;  i  Co. 

VeiitJ 20d,  265 ;    sCo.  95;  ill,  112,  121;  6  Ibid.  70; 

s  Rol.  Abr.  9 ;  2  Leon.  23,  Plow.  423, 424, 554 ;  Perk. 

]kfutton*B  case.  s.  210;  1  Salk.340 ;  2  Blac. 

^  lit.  s.  61 1 ,  69S ;  2  Inst.  Com.  357. 
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££0FFM1;nt.  futurerightiand  pessibilily  of  righ^  to  the  thing  enfeoffed; 

and  if  he  have  any.rent^  common,  or  the  like,  in  or  out  of 
the  lancl^  it  is  extinguished  and  go^  by  the  feoflhient  It 
also  bars  die  feoffor  of  all  collateral  benefits  touching  the 
land,  a^  conditions  of  re-entry,  &c.  ^powers  of  revocation, 
writs  of  error,  and  the  like :  if,  therefore,  a  man  convey  his 
land  upon  condition,  or  with  power  to  revoke  it,  and  after- 
wards make  a  feoffinentof  the  land,  he  is  for  ever  barred  of 
taking  advantage  of  the  condition^  or  power  of  revocation: 
so  also  .does  it  bar  and  destroy  all  contingent  remainders 
depending  upon  particular  estates,  in  like  manner  as  a  fine 
or  recovery":  for  the  feofiment  and  livery  are  much  fa- 
voured in  law,  and  shall  be  construed  most  strongly  against 
the  feoffor,  and  in  advantage  of  the  feoffee  :  because  it  is 
so  solemnly  and  publicly  made,'  it  is  of  all  other  xionvey* 
ances  most  observed  in  its  execution,  and  therefore  best 
remembered  and  proved  f. 
Where « feoff-  Though  ti  {eoffinent  has  invariably  been  admitted  to 
w^an  acTuii  dit-  Operate  as  a  disseisin,  yet  .H  has  been  a  su^iject  of  much 
«ctttu.  discussion,  what  possession  is  required  in  the  feoffor  to 

make  his  feofiment  an  actual*  disseisin  of  the  freehold,  and 
not  merely  a  disseisin  at  the  election  of  the  party ;  Mr. 
Butler  has  presented  the  student  witii  a  fuU  investigation 
oTthe  abstruse,  but  by  no  means  useless,  learning  upon 
this  subjects 

And  lie  observes,  that  it  seems  to  be  admitted  by  the  court, 
in  the  case  of  Tayhr  v.  Horde\  that  originally  no  greater 
estate  was  required  ^  be  in  the  feoffor  than  mere  pos- 
session. This  they  attribute  to  the  solemnities  onginally 
attending  both  the  admission  of  tenants  into  the  tenure, 
and  the  transfer  of  the  fee.  But  it  seems  to  be  their 
V  opmion,  that  since  most,  if  not  all,  of  these 


^»  Archer'ncBBe,  1  Co.  66,1);  »  See  Co.  lit  330,  b,  n. 

Xlt.  Rep.  160.  (1)4  and  see  ^Saund,  Uses 

•  See  Shep.  Touch.  200 ;  and  Trusts,  94. 

11  Saund.  Uses,  14;  1  Leon.  «  i  Bro.  60. 
33*  pl-  40 ;  Hob.  337. 
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have  been  dispensed  with,  the  pectdiar  efficacy  of  a  feoff-  feoffment. 
ment  has  been  lost.    This  has  certainly  been  the  case  in  " 

one  very  remarkable  instance.  Lord  Chief  Baron  Qilbert, 
in  his  Treatise  of  Tenures  %  observes.  "  that  the  feoffee  of 
the  disseisor  that  came  in  by  title,  after  a  year  and  a  day 
was  expired,  was  anciently  held  to  have  right  of  pos^ 
session,  and  to  put  the'  disseisee  to  his  writ  of  entry, 
because  the  feoffee  came  in  by  title.  Hence,  writs  of 
entry  against  the  feoffee  in  the  per  and  cut :  but  this  was 
not  held  so  in  respect  of  disseisors,  because  they  them- 
selves, being  the  wrong-doers,  had  no  law  in  .their  favour, 
lest  it  should  encourage  such  ibjuries.  But  afterwards, . 
as  feofiSnenta  became  more  secret,,  and  nothing  paid  to  the 
lord,  then  they  thought  it^toa  hard  such  feoffinent^  should 
alter  the  right  of  possession ;  and'  therefore  they  construed 
thre  feoffee  that  can^  in  by  his  own  act  to  be  a  wrong-r 
doer,  and*  not  to  alter  the  right  of  possession/'  But  it 
will  be  difficult  to  find  another  instance  in  which  feoff- 
ments  have  lost  their  efficacy.  The  arguments  brought  . 
to  prove  that  they  have  lost  their  efficacy  in  creating  an 
estate  of  freehold,  when  it  is  not  in  the  feoffor  at  the  time 
of  the  feoffinent,  are,  1st,  that  livery  ia  not  made  now 
with  the  solemnity  with  which  it  was  made  formerly ;  sdly, 
fliat  the  passages  in  the  books,  which  speak  of  feoffments 
by  tenants  for  years,  and  others  having  estates  less  than 
freehold,  creating  estates  of  freehold  in  the  feoffee,  by 
disseisil^,  are  to  be  understood  as  referring  only  to  a  dis- 
seisin by  election ;  but  both  these  objections  have  been 
very  ably  and  satisfactorily  confuted  by  Mr.  Butier  in  his 
annotations  upon  the  ist  Institute  of  Lord  Coke*.  For 
with  respect  to  the  first,  he  adducea  the  most  decisive 
evidence,  ''that  from  the  reign  of  Henry  II,  to  the  present 
time,  the  courts  of  judicature  and  the  writings  .of  the  pro- 
fessors ol*  the  law,  are  perfectiy  agreed  in  considering  feoff- 
ment as  made  with  the  same  cei^monies,  and  attended  with 
file  sadie^  efficacy  and  operation  :**  whence  he  conclud^s^ 

'  P.  43-  '  330,  b. 
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FEOFFMENT,  that  it  can  be  no  argument  against  their  having  the  effi- 
"       '  cacy  and  operation  contended  for  in  the  particular  in^tanQe 

in  question ;  that  at  a  period  anterior  to  that  mentipn^d 
here,  they  were  made  (if  that  reaUy  1(^83  the  caae)  witlf 
more  notoriety  and  ceremony  than  they  are  now.    An4 
as  to  the  second  objection,  that  the  passages  in  the  boolui 
which  speak  of  tenants  for  years  and  others  having  estate^ 
less  than  of  freehold  creating  estates  of  freehold  in  the 
feoffee  by  disseisin,  are  to  be  understood  as  referring  9nlj 
to  a  disseisin  by  election ;  he  observes,  that  by  a  disseisin  at 
the  election  of  the  party,  is  not  to  be  understood  an  t^fit 
ivhich  in  itself  is  a  disseisin,  but  which  the  party  suppopec| 
to  be  disseised,  may,  if  he  pleases,  consider  as  not  anio^t- 
ing  to  a  disseisin :  on  the  contrary,  every  act  which  is 
susceptible  of  being  made  a  disseisin  by  election,  is  no 
disseisin  till  the  party  in  question,  by  his  election,  inajcef 
it  such.    It  follows,  therefore,  that  every  act  i^hich  is  sai^ 
by  the  writers  to  produce  an  immediate  disseisin,  neci^s- 
sarily  implies  an  actual  disseisin.    Now  we  find,  fhat  th^ 
disseisins  produced   by  feofiinents  instantly   gave    th^ 
feoffee,  against  every  person  but  the  disseisee,  an  imme- 
diate estate  of  freehold,  with  all  the  rights  and  incidf  njbcf 
annexed  to  it.    The  wife  of  the  feoffee  became  immediat^j 
entitled  to  her  dower ;  the  husband  of  the  feoffe^  to  ^ 
curtesy  i  and  the  descent  upon  the  heir  of  the  feoffee  im* 
mediately  took  away  the  entry  of  the  disseisee.    This  if 
the  constant  language  of  the  books,  whon  they  speak 
generally  of  disseisins.    Now  the  booiks  make  no  difr 
ference,  whether  the  feoffio&ent  is  made  by  a  person  fli^ised 
of  an  estate  of  freeholdj  or  by  a  person  having  onlv  t^^ 
bare  possession,  as  tenant  for  years,  at  will,  or  by  ifof- 
ferance.    Bracton  says,  that  immediately  upon  the  faofi^ 
ment  the  estate  becomes  the  property  of  the  fi^ffe^  m 
between  him  and  the  feoffor,  and  every  other  peiBOjcu 
except  the  rightful  owner;  that  a  long  and  unintemmlif^ 
possession  of  a  certain  duration,  will  make  th^  title  of  tl)iff 
feoffee  good  even  against  the  rightful  owner ;  tha^  to 
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Tent  this^  the  donor  must  restofe  his  own  seisin.    Bat  if  roffment. 

the  feotEde  in  this  case  wf  **  only  a  disseisor  at  the  election  

of  the  disseisee,  it  would  follow,  that  he  was  not  a  dis- 
seisor t91  the  right  owner  made  him  such  by  his  dection ;. 
and  therefore,  that  the  fee  would  not  be  in  him,  if  the 
lightful  owner  did  not  elect  to  make  him  a  disseisor. 
AcobrdiDg  to  this  doctrine,  if  the  feoffee  of  tenant  for 
years,  or  any  other  person  making  a  feoffinent  without  an 
estate  of  fn^old  in  him,  died  in  the  life  of  the  rightful 
owner  of  the  estate,  the  estate  would  not  be  subject  to 
dower  or  curtesy,  nor  would  the  entry  of  the  rightlxd' 
Own^  be  taken  away.  But  we  find,  that  in  all  cases  in« 
which  our  law-writers  treat  of  disseisins  made  by  feoff- 
ments, they  consider  it  as  a  matter  of  course,,  that  the 
estate  of  the  feoffbe,  idmiediately  became  an  estate  of  ^ 
freehold,  with  all  the  qualities  and  rights  of  a  freehold 
estate  ailnexed  to  it.  In  every  stage  of  our  law,  the  most 
modem  feui  well  as  the  most  ancient,  the  peculiar  operation^ 
of  a  feoffinent,  as  to  the  divesting  of  estates,  destruction 
of  contingent  r^oiainders,  and  extinction  of  powers,  has. 
been  reeogniied.  Citations^  and  a^uments,  to  prove  the- 
point  before  us,  might  be  easily  multiplied ;  but  they  shall 
he  oonduded  here,  by  some  observations  upon  the  allowed 
tfflfect  of  a  fine  levied  by  a  tenant  for  years,  or  even  by 
1  tenant  at  sufferance,  who  has  previously  made  a  feoff- 
meat.  No  point  of  oUr  law  is  more  clearly  settled,  than 
that  ufilefes  some  one  of  the  parties  to  a  fine  has  an  estate 
of  fi-teh<dd  in  the  lands  of  which  it  is  levied,  it  is  totally 
void  as  to  all  str^ers,  and  may  be  avoided  at  any  time  by 
Ih6  plto,  ^ufii  paries  Jims  idhii  habuerunt.  Now,  supposing 
1^  tenant  for  years  to  make  a  feoffinent,  and  the  feoflfi^ 
ifterWahb  to  levy  a  fine,  it  is  dew,  that  the  fine  would  be 
#if!ioiit  i^ct^  uidess  the  fooSkeiit  gave  him  an  estate  of 
Itediold.    Btxt  in  the  case  of  Whidieif  V.  Tanered^,  ib  was. 

*  1  Vent.  341  i  Sir  Thomas  Raynumd,  319,  1.  Leon, 
p.  3,  ^. 
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FEOFFMENT.  Settled,  that  where  a  fine  is  levied  in  this  manner,  the  fine  - 
—^-^  ^^  bar  the  lessor  at  the  end  of  five  years  after  the  expi*  • 

ration  of  the  term ;  which  could  not  be  the  case  unless 
the  feofihxent  had  previously  created  an  estate  of  freeholds 
Upon  the  whole,  therefore,  be  submits  to  the  reader^s  con- 
sideration, 1st,  that,  as  feoffments  have  not  .been  made 
from  the  reign  of  Heury  II,  to  the  present  time,  with  any 
other  solemnities  than  those  vdth  which  they  are  made  at 
present,  every  operation  and  efficacy  which  has  been  con- 
stantly and  uniformly  allowed  or  ascribed  to  them  by  the 
courts  of  judicature,  or  writers  of  authority  cotemporaxy 
with  or  subsequent  to  that  monarch's  reign,  down  to  the 
present  time,  •  ought,  notwithstanding  the  objection  that 
they  are  not  now  made  with  some  of  the  solemnities  vnth 
which  they  are  said  to  have  been  made  in  their  very  ear- 
liest institution,  to  be  allowed  and  ascribed  to  them  now : 
2dly,  that  by  the  passive  cited  firom  BractQn,  and  the 
other  authorities  cited  or  referred  to  by  him,  it  iq;>pears, 
that  the  disseisin  .produced  by  feofiments  must  be  under-, 
stood  to  be  an  actual  disseisin^  and  not  a  diss^sin  merely 
at  the  election  of  the  party :  3dly,  that  in  numy  of  these 
authorities  it  is  most  expressly  mentioned,  and  in  all  of 
them  it  must  be  implied,  that  however  sleoder,  bare^  op 
tortious  the  possession  of  the  feoffor  is,  his  feoffioaent 
necessarily  and  unavoidably  vests  the  freehold  in  the 
feoffee,  till  the'  disseisee  by  entry  or  action  restpres  his 
possession :  4thly,  that  copyholders,  tenants  for  years,  by 
degiif  statute-merchant,  statute-staple,  at  will,  or  by  suf- 
ferance, are  all  considered  to  have  the  possession  of  the 
estate,  and  that  tiiey  may  by  feo£5nent  vest  an  factual 
^  estate  of  freehold  in  the  feoffee :  ^thly,  that  a  fine  may , be 

levied  of,  or  a  common  recovery  suffered  upon^  this  estate  ^ 
of  freehold :  6thly,  that  the  feoflBoient  so  ezec|ited,  the 
^ne  so  levied,  and  the  recovery  so  suffer^,  are  imme* 
diately  good  against  every  person  except  the  rightful 

"  Co.  Lit.  330,  b  5  and  Doe  v.  Prosser,  Cowp.  217. 
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owner :  and  Tthly^  that  in  procesa  of  time  they  become  YEomiiNT. 
good  against  the  owner  himself'.  — — 

This  doctrine  may  be  illustrated  by  applying  it  to  a 
case  which  not  unfieqnently  happens :  suppose  il.  to  be 
possessed  of  a  mortgage  term  of  one  thousand  years  under 
a  decree  of  foredosure,  and  it  cannot  be  ascertained, 
owing  to  thekngih  of  time  since  it  was  created^  in  whom 
.the  reversion  in  fee  is  subsisting  (i),  in  this  case  A.  by 
executing  a  feoflfinent  and  levying  a  fine  of  t^e  hind, 
laay  acquire  the  absolute  fee-simple  after  five  yeani  non*  .  ^ 

daim  (a). 

*  See  Co.  Lit.  ub.  «t^a;  and  aSaund.  Uses  and  Trusts, 
l7t  (9). 


(1)  If  the  reversioner  be  known  to  whom  raiiisnaid 
or  service  performed,  the  feoflSnent  will  be  deemed  nau- 
dulent  against  the  reversioner,  by  reason  of  the  privity  be- 
tween him  and  the  reversioner,  and  inoperative.  See  3  Co. 
77,  a;  and  see  Brandlyn  v*  Ord^  l  Atk.  571 ;  and  WhaUey* 
V.  Tmcred,  i  Vent.  a4i ;  T.  Rran*  aig;  Skkldi  v. 
Atkim,  3  Atk.  141,  339,  56a ;  rornfM  v.  TFindAam,  a 
Ves.  481. 

(a)  In  a  case  of  this  kind  it  is  usual,  and  seems  advisable 
pieviousfyto  the  feo£Snent^  to  assign  the  tenn  to  a  tnistee 
m  trust  to  attend  the  inheritance,  not  however  generally, 
but  as  acquired  by  the  feo£5nent  and  fine.  Thenses  of  the 
feo£5nent  and  fine  may  then  be  declared  either  to  the  feofibr 
or  a  purchaser.  See  9  Saund.  VseS|  26  {  and  Sugd.  Vend* 
fc  Pur.  iS9»  n«  (8). 
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CHAP.  IV. 

OF  A  GIFT. 

OIFT.  This  worI,  «  it.  n>o.t  exten«Te  «gnifi<»ti<m.  import, 
geaftrally  the  ^anaforing  of  the  property  of  a  thing  froai 
one  to  another,  and  19  therrfore  of  a  laiger  Extent  than  a 
feoffibenty  which  is  alwajB  applied  to  corporeal  ttid  im- 
moveable things  only ;  but  this  is  equally  applicable  to 
moveable  things,  as  cattle,  household-stufl^  8cc.  the  pro- 
perty of  which  may  be  altered  as  well  by  gift  as  by  sale  or 
grant.  And  in  this  latter  sense  a  gift  is  said  to  be  some* 
times  by  the  act  of  the  party;  as  when  a  man  voluntarily 
gives  a  thing  to  another :  and  sometimes  by  act  of  law ;  as 
when  ai  woman  as  mairiedy  or  one  ik  raadff  exeouitocto  aaiother ; 
in  which  cases  all  the  goods  of  the  woman  are  given  by  the 
li^w.lfQ  ihe  husband,  and  th^se  of  the  testator  to  his  exe- 
mtSHCk. ,  !^  if  a  xnaq  t^e^  my  gpods  as  a  tieapasiier^  -and  I 
T&cdifef  4iaaiSL^  for  *  diem  upon  a  jMut  in  law ;  in  tini  case 
tkelaw  givte  him  A^  property  of  the  goods,  because  he 
hi|spai4  fof  thep.%  But  a  gift  ia  aometinies,  and  more 
jMMeify^  toban  in  a  Btrieter  senae^  andapflied  |o  aee»« 
ve]ftuice  or  |>as$iiig'  of  ein  estate  to  another  in  ta9>  tm  feoff* 
n^e^t  1^.  tq  tl^at  of  an  estate  in  ifee,^  and  lease  to  that  of  an 
estate  for  life  or  yefmN  In  tbia  aanae  itdiffem  m  nothiag 
fiom  a  feo£5nenty  but  in  the  nature  of  the  estatte  pa0ski|; 
by  it :  for  the  operative  words  of  conveyance  in  this  case 
are  do  or  dedi;  and  gifts  in  tail  are  equally  imperfect  with- 
out livery  of  seisin,  as  feofiments  in  fee-simple*  (i).    And 

*  Shep.  Touch.  236.  « lit  s.  59. 

^  Ibid. ;  Shep.  PracCouns* 
i,a. 


(1)  A  gift  is  said  by  Coke,  1  Rep.  61,  to  be  good  by  the 
common  law  without  livery,  though  not  by  the  civil  law  ^ 
but  this  it  should  seem  can  be  understood  only  oi  property 

not 
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this  is  the  only  distinction  that  Littleton  seems  to  take, 
when  he  says  *,  **  it  is  to  be  understood  that  there  is  feoffor 
and  feoffee,  donor  and  donee,  lessor  and  lessee,"  viz. 
feoffor  is  applied  to  a  feoffinent  in  fee-simple ;  donor  to  a 
ffft  in  tail ;  and  lessor  to  a  lease  for  life,  or  for  years,  or 
at  will*. 

It  is  distinguishable  from  grants  and  other  modes  of 
transfer  in  its  being  properly  a  voluntary  conveyance ; 
that  is,  a  conveyance  not  founded  on  lli^  consideration  of 
money  or  blood,  and  being  therefore,  in  general,  without 
either  a  good  or  a  valuable  consideration,  it  i$  seldom 
better  than  of  dubious  efficacy  j  as  it  yriU  be.  y<^d  as 
against  all  persons  who  were  creditors  of  the  donor  at  the 
time  of  the  gift;  but  against  pyibsecjuent  e^reditors  it  will 
be  good. 

This  species  of  assurance  will  be  further  notic^d  undtir 
the  next  head. 


J71 

GIFT. 


'  lit  a«  8J* 


^  aBla<vGom.9i6. 


I  I'tii  I  i« 


hot  susceptible  of  livery,  for  as  no.  use  can  arise  upon  it  for 
wiqitiof  a  consideration,  (and  where  there  is  a  consideration 
it  is  more  propedy  ^  ^rant)  Uvery  is  evidently,  necessarf, 
^  it  f^  in  respect,  ol*  gifts  of  all  ^^orporepl  things  ia  pflflutt^ 
sion  of  the  donor  wheil  the  gift  is  made. 


\  «. 
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CHAP.  V. 

OF  A  GRANT. 

^  GRAKT.      In  treating  of  a  grant,  we  may  conaider, 

L  Its  Natubb, 
IL  Who  mat  gonyby  by  Gbant*. 

III.  What  may  bb  thb  Subject  op  a  Gbart. 

IV.  What  Wobds  abb  nbcbssary  to  constitvtE  a 

Orant  :  and, 

V.  TtiE  Opebation  Of  this  Assubancb* 


L  Op  thb  Nature  op  a  CrRiNr. 

A  GRANT,  in  the .  original  and  r^lar  signification  of 
the  word,  is  a  conveyance  or  transfer  of  incorporeal  here- 
ditaments (1),  of  which  no  livery  can  be  had,  such  as 
advo^iNBons,  rents,.  comiAons,  reversions,  •  &c^  which  are 
therefore  said  to  lie  in  grant,  and  not  in  livery*,  bdng/'m 
corporaKs  depenopa  inpentmam,.  de  nuufuin  numum  trtw^ 
tcUioh,  out  possessionem  induction  sed  res-.m^pot^goniles,  ftm 
mpi  ipsumjits  rei  vel  c&rfori  ktimttu^.  tsysOtiotiem  nm  jk^ 
itMmiur  \  ^^    These  thinga  th'ereifbit  pasi  tnerely  by  delivery 
of  the  deed:  and  in'  i^^gnioi!«8,  or 'reversions  oiT  lands,  such 
grants  (together  with  the  attornment  of  the  tenant  whilst 
attornments  were  requisite)  were  held  to  be  of  e^ual  noto- 
riety with,  and  therefore  equivalent  to,  a  feoffinent  and 
livery  of  lands  in  the  immediate  possession  of  the  grantor  *• 
And  as  livery  of  seisin  could  not  be  had  of  incorporeal 
hereditaments,  the  transfer  of  them  was  always  made  by 

»  Co.  lit.  9,  a..  172,  a.       ^  See  aBlacCom.  316; 
33t,a;Shep.Prac.Coun8.2.    Co.   lit    38^*,  a,  n.   (i)s 
^  Brae.  hb.  a,  c.  1 8.  Feame's  Postn.  Works,  1 1  • 


(1)  See  of  the  definition  and  properties  of  incorporeal 
hereditaments,  Feame's  Posth.  Works,  1 1 . 
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wrifing,  in  order  to  prodnce  that  notoriety  in  the  transfer      ORAMT. 
of  them^  m^iich  was  produced  in  the  transfer  of  corporeal        * 
hereditaments,  by  delivery  of  the  possession.   But,  except  ^'*'^^J^^^ 
that  a  feofiment  Was  used  for  the  transfer  of  corporealheredi-  feoflfnwnt. 
taments,  and  a  grant  ii^as  used  for  the  transfer  of  incorporeal 
hereditaments,  a  feoffinent  and  a  grant  did  not  materially 
differ,  and  the  words  dedi  et  concern  were  equally  used  as 
the  operative  words  of  both  ^.    Such  was  the  original  dis- 
tinction between  a  feofiment  and  a  grant ;  but,  from  thb 
real  difference^  in  their  subject  matter,  a  difference  was 
supposed  to  eadst  in  their  operation.    A  feoffinent  visibly 
operated  on  the  possession ;  a  grant  could  only  operate  on 
the  r4gbt  of  the  party  conveying :  now^  as  possession  and 
freehold  weie  synonymous  terms,  no  person  being  consi- 
dered to  have  the  possession  of  the  lands  but  he  who  had 
himself,  or  held  for  another,  at  least  an  estate  of  freehold        * 
in  him,  a  conveyance  which  was  considered  as  transferring 
the  possession,  must  necessarily  be  considered  as  trans* 
ferring  an  estate  of  freehold ;  or,  to  speak  more  accurately, 
as  transferring  the  whole  fee.    But  this  reasoning  could 
not  apply  to  grants;  theic  essential  quality  being  that  of 
transferring  things  which  did  not  lie  in  possession ;  they 
theiefore  could  only  transfer  the  right;  that  is,   cbtild 
only  transfer  that  estate  which  the  party  had  a  right  to 
convey.    It  is  in  this  sense  we  are  to  understand  the  ex- 
pressions which  frequently  occur  in  our  law  books,  where 
they  describe  a  feofiment  to  be  a  tortious,  and  a  grant  to 
be  a  harmless  conveyance.    Thus,  from  a  difference  in  the 
€|uality  of  the  hereditaments  conveyed  by  those  two  modes 
of  conveyance,  a  difference  has  been  considered  to  exist 
in  their  operation*  (i). 


^  sBkc.  Com.317;  Co. 
Iit^7i,  h,  n.  (1). 


*  Co,  lit,  ub.  sup. 


(1)  A  great  part  of  Mr.  Knowler's  celebrated  argument 
in  the  case  of  Taylor  on  the  demise  of  Atkins  v.  Hord^, 
tons  on'this  distinction.    See  i  Burr.  gt. 
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GBANT.  So  there  can  be  no  general  occupant  of  thidgs  which 

'^^^  lie  in  grant,  and  which  cannot  pass  without  deed,  as  r^nts, 

8cc  because  these  things  having  no  natural  existence,  bu€ 
consisting  purely  in  the  agreement,  and  depending  on  the 
institution  of  the  society,  for  their  existence,  no  main  canr 
enter  to  possess*  them ;  besides,  as  these  thii^  are  framed, 
and  have  their  existence  by  the  municipal  laws  of  the  na^ 
tion;  so  those  laws  have  estabhshed  the  solemnity,  of  a 
deed  to  transfer  them. 

11.  Who  mat  convvy  by  Gbant. 
Who  may  con-       It  has  been  before  observed,  that  no  one  can  convey  by 

▼«jr  hy  grmnt*        >-.  «.  ^j»i*i. 

feoffment  who  has  not  a*  present  estate  of  freehold  m  an 
hereditament  of  a  corporeal  nature,  because  of  the  opera- 
tion of  a  feoflBnent  being  by  delivery  of  the  possession  \ 
but  neither  corporeality  nor  possession  is  necessary  for  the 
o|)eration  o(b.  grant,  Ubis  species  of  dted  transferring,  a^' 
we  have  before  observed,  the  right  only  of  the  grantor  to  the 
,  thing  granted,  and  whether  that  right  be  to  the  present  or' 
fiiture  posisession.    Hence,  a  person  entitled  to  an  estate 
incorporeal,  whether  in  {>ossession  or  not ;  or  corporeal,  if 
in  remainder  or  reversion,  may  transfer  it  by  grants    Tlie 
grantor  must,  however,  (contrary  to  what  has  been  said  of 
afeoflhient),  have  a  right  to  the  thing  granted :  if,  there- 
fore, he  haVe  no  right  to  it  at  the  time,  although  he  bhould^ 
tfftetWards' become  possessed  of  it,  it' will  not  pass  by  a' 
previous  gtant  of  it,  notwithstanding  that  it  may  be  granted ' 
by  an  appropriate  description,  and  was  intended  to  pass 
when '  acquired  ^.    The  reason  of  this  has  been  mentioned ' 
under  the  head  of  FeoiBnent. 

III.  What  mat  bb  thb  Subject  of  a  OBAirt, 

What  iiiay  be         WiTH  respect  to  things  transferrible  by  grant,  it  is  ob- 
a  gnat  ^  ^^     servable  that  some  are  grantable  de  novo,  or  in  their  first 

^  See  Holmes  y.  Sellers^  3  Lev.  305*        <  Perk.  s.  65^ 
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creation,  but  not  afterwards,  whilst  others  are  grantable  gramt. 
over  from  one  man  to  another  in  infimtum.  But  generally  — — — 
speaking,  all  incorporeal  things  lying  in  grant,  are  grant- 
able  over  in  fee-simple,  for  life,  or  years,  at  pleasure: 
rents  or  services,  therefore,  reserved  upon  any  estate,  and 
rents  granted  out  of  lands,  are  grantable  over  in  iai^imtum ; 
and  that  even  before  the  grantor  has  seisin  of  them  ^  (i). 

And  the  grantee  of  a  rent-charge  in  fee  may  grant  over 
any  part  of  it ;  though  it  hath  been  objected  to  these  kind 
of  grants  or  divisions  of  rent-charges,  that  thereby  the 
tenant  is  exposed  to  several  suits  and  distresses  for  a  thing 
which  in  its  original  creation  was  entire  and*  recoverable 
upon  one  avowry ;  but  the  answer  to  this  is,  that  it  is  the 
tenant's  own  choice,  whether  he  will  submit  himself  to 
that  inconvenience  or  not,  because  the  grantee,  before  the 
4  &  5  Anne,  c.  16,  s.  g,  could  not  take  any  benefit  of  the 
grant  by  distress,  without  the  consent  or  attornment  of  the 
tenant;  besides,  sipce  the  law  allowed  of  such  kind  of 
grants,  and  thereby  established  such  sort  of  property,  it 
would  have  been  unreasonable  and  severe  to  hinder  the 
proprietor  to  make  a  proper  distribution  of  it,  for  the  pro- 
motion of  his  children,  or  to  provide  for  theicontingenciea 
of  his  family,  which  were  in  his  view". 

And  if  a  man  have  a  rent  reserved  on  a  particular  estate 
he  may  grant  over  a  parcel  of  it.  But  a  rent  or  service  sus- 
pended  cannot  be  granted.  Neither  can  a  man  grant  a 
rent  issuing  out  of  a  rent.  And:as  itds  a  general  rale,  that 
a  maii  cannot  grantor  charge  that  which  he  hath  not;  if  a 
man  grant  a  rent-charge  out  of  the  manor  of  Dale,  and  in 
truth  he  hath  not  any  thing  in  the, manor  of  Daie,.  and 

^  Perk,    gi ;    and   see  2  45;  Co, Lit.  148, a;. but Cro. 

Saund.  Uses  and  Trusts,  33.  1^.  747,  seems  contrary* 
*  9  H.  6, 13;  2  Rol.  Abr. 

«^^»^^^i»^-^^-i^i—    ...I.         I  ■■■■■)■ 

(1)  A  rient-char^e  may  also  be  conveyed  by  fine  and 
recoTery,  lease  and  release,  bargain  and  sale,  and  covenant 
to  stand  seised,  as  well  as  by  grant.    See  2  Saund.  Uses,  33, 
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ORAPrr.      afterwards  he  purchase  the  manor  of  Dale,  yet  he  shall 
— '•"-"^"^  hold  it  discharged  *^  (i ). 

But  an  annuity  it  seems  is  not  grantable  orer  after  the 
first  creation  of  it,  unless  it  be  expressly  granted  to  the 
assigns  of  the  original  grantee  K  If  a  rent  be  granled  in 
tail,  the  grantee  cannot  grant  it  over  while  it  continues  a 
rent,  because  as  such,  it  may  be  entailed  within  the  statute 
de  doms ;  but  if  the  grantee  brings  his  writ  of  annuity,  it  is 
ao  longer  within  the  atatute,  because  then  it  is  become  a 
charge  merely  personal,  without  any  relation  to  the  land 
out  of  which  it  was  at  first  granted,  and  therefore  is  be- 
come a  fee-simple  conditional,  -as  such  a  gift  of  lands  hlEid 
been  before  the  statute ;  and  Aerefore  the  annuity,  not 
being  within  the  statute  may  be  aliened  or  granted  over"*. 

Advowsons  are  grantable  in  fee-simple,  for  life,  or  years, 
firom  man  to  man  in  ir^nitum,  and  the  grantee  may  grant  it 
-  over  before  he  has  presented  to  it;  for  he  can  have  no 
seisin  of  it  before  it  becomes  void,  and  by  the  grant  itselif 
he  is  seise^  of  the  firedioid,  \^hich  he  may  grant  oyer". 
Also  the  presentation  to  a  church  before  the  church  is  yoid, 
is  grantable,  but  when  the  church  is  void,  that  turn  is  not 
jgrantable,  for  it  is  then  in  the  nature  of  a  thing  in  action  (2). 
Also  rectories  and  tithes,  and  portions  of  tithes  and  pen- 
nons, are  grantable  firom  man  to  man  tit  ir^inUum^. 

^  Perk,  s.  65.  7  Co-  61,  NevUle's  case. 

*  Ibid.  s.  87, 91, 101, 103 ;  »  36  Ass.  3;  2  Rol.  Abr. 

Bro.  Grant,  3  ;    Co«   lit  47,  S.  C. 

144,  b.  n.  (1 .)  <"  Stat  32  Hen.  8,  cap.  7 ; 

■  Poph.  87 ;  Co.  Lit  19,  a;  Perk.  s.  90. 


(1)  But  where  a  man  having  debauched  a  young  woman, 
and  intending  aftertrards  to  put  a  trick  on  her,  made  a  s^t- 
dement  on  her  of  30/L  a  year  for  life,  out  of  an  estate  he 
had  nothing  to  do  with;  yet  the  Court  of  Exchequer  decreed 
him  to  make  it  good  out  of  an  estate  he  had  of  his  own. 
Abr.  Eq.  87. 

(2)  Aiid  an  advqwson  being  limitable  to  uses,  it  may  also 
be  conveyed  by  bargain  and  sale,  covenant  to  stand  seised, 
and  lease  and  release ;  so  may  it  also  by  fine  or  recovery. 
2  Saund.  Uses  and  Trusts,  36. 
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Reversions  and  remaiodersi  when  rested,  are  grautable 
from  one  man  to  another,  in  fee-simple,  fee-tail,  for  life  or  ' 
years  (i).   And  if  I  have  a  tenancy  for  life  of  three  honses, 
I  may  grant  the  reversion  of  two  of  them.    And  if  I  have ' 
the  reversion  of  three  houses  and  fonr  acres  of  land, 
I  may  grant  the  reversion  of  two  hduses  and  of  two , 
acres  of  land.    And  if  there  be  tenant  in  tail  of  an  acre  of 
land  with  remainder  to  his  right  heirs,  he  may  grant  over 
this  reinainder  by  itself ;  and  yet  it  is  such  a  thing  as  the 
tenant  in  tail  himself  may  bar  by  a  common  recovery^ 
But  if  a  grant  be  of  land  to  L  S.  for  years,  the  remainder 
to  the  right  heirs  of  I.  D,  and  J.  D.  is  living ;  this  re- 
mainder is  not  grantable  so  long  as  L  D.  lives  '. 

Commons  of  pasture,  of  turbary,  of  fishing,  of  estovers, 
in  gross  or  appurtenant^  are  also  in  general,  when  holden 
in  fee,  grantable  in  fee,  for  life  or  years,  from  man  to  man 
in  infinitum.  And  the  grantee  of  a  common  may  grant  it 
over  before  he  hath*  any  seisin  thereof  by  the  mouths  of  his 
cattle,  for  the  freehold  is  in  him  by  the  grants.  But  it  is 
said,  that  if  a  common  in  gross,  and  jrithout  number,  be 
granted  to  a  man  for  life'  or  years',  he  cannot  grant  it 
over  unless  the  original  grant  be  made  to  him  ahd  his  as- 
signs, because  df  the  prejudice  it  would  be  to  the  tenant 
of  the  lands  and  even  if  it  be  granted  to  a  man  and  his 
heirs,  without  the  word  ^  assign,"  this  it  is  said  is  not 
grantable  over  to  another  \  But  if  common  for  a  certain 
number   of  beasts  be  so  gtanted,  it  seems  the.  law  is 
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P  Perk.  s.i03>Lit.  s.617; 
West.  Svnb.  pi.  1,^  s.  29^. 
*»  3fl  Ass.  3 ;    s  Rol.  Abr. 

47*  S.C.    . 
'  Perk.  8. 103. 
\a  Rol.  Abn  46,  pi.  16. 


*  See  Shep.  Tpuch.  239 ; 
sed  quare. 

^  Ibid. ;  but  see  contra,  2 
Rol;  45;  the  word**  heirs" 
implying  assigns. 


»■ 


* 

(i)  So  by  bargain  and  sale,  lease  and  release,  covenant 
to  stand  seised  or  fine,  but  not  by  recovery  or  feoffment. 
2  Saund.  Uses,  34. 
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GRANT.      Otherwise,  and  that  this  is  gratitable  over,  though  the  first 

grant  is  to  the  grantee  only>  ftnd  not  the  gmntee  and  his 

assigns '(i). 

Offices  are  grantable  at  fiist;  bat  the  great  judicial 
offices  of  the  kiQgdom»  as  the  offices  of  the  lord  keeper, 
chief  justices^  or  chief  barons,  or  of.  other  of  the  jastkea 
^  barons,. and  sucji  like,  are  not  gr&ntable  over ^  .others 9 
nor  the  office  of  sheriffs.  They  may  however  be  executed 
by  deputy.  Neither  are  inferior  officea  of  tmat,  osyeciaBy 
if  they  conoevn  the- person  of  the  grantor,  graatable  oivcr 
by  the  officers  to  any  other,  unleto  they  be  oiiginaliy 
granted  to  them  and  their  assigns :  of  this  aort  are  the 
offices  of  steward,  bailMT,  receiver,  sewer,  cfaainfaeriahs,^ 
filacer,  and  the  like.  The  reversion  of  an  office  is  not 
grantable  by  a  mA^t,  but  it  is  by  the  king,  yet  a  sobjed 
*  viay  grant  an  office  to  hold  after  the  death  of  tin  present 
officer;  and  this  is  good*. 

licences  and  audiorities  are  gnuiitable  at  first  for  the 
lives  of  the  parties  or  for  years,  but  the  grantees  cannot 
grfimt  them  over;  and  therefore  if  power  be  given  to  me  to 
make  an  award  or  livery  of  seisin,  I  cannot  grant  over  thia 
power  to  another.  And  if  licence  be  granted  me  to  waifc 
m  another  man^s  garden,  or  to  go  throng  another  nnn% 
ground,  I  may  not  give  or  grant  thia  to  another*. 

A  bare  possibUity  of  an  intetest  whiclL  is  nnoertaio  ia 
not  grantable^  If,  therefore,  there  be  a  <levise  of  a  term 
to  A.  for  life,'  remainder  to  B,  B.  caonoty  in  the  lifo^toee 
of  il,  assign  or  grant  over  his  interest,  because  he  has  bnt 

« 

»  3  Kol.  Abr.  3.  "  C°-    J^*:  «33 .;   Perk; 

'1    ,  "  8. 101 }  2  Atk.  333. 

'  Perk.^  101.  '    •  Shep.  Touch.  agB. 

■  -■■■■,  I       _  I.         ■■    ^  -■■■...,       , „       ,  ^    ^ 

(1)  Commons  may  also  not  only  be  transferred  by  grants 
bnt  by  release,  to  the  'tenant  01  the  land ;  and  common 
certain  inay  be  granted  by  fine ;  1  Cru.  121  ;  but  not  l>y 
recoveiy ;  a  Ibid.  168 ;  it  may  also  be  conveyed  by  bargain 
and  sale,  lease  and  release,  or  covenant  to  stand  seised* 
W.  Jones,  118;  and  see  2  Saund.  Uses  and  trusts,  33. 
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a  bare  poflsibilityy  for  A,  may  outliye  the  number  of     ^babtt. 

yeaiv  ^    8p  if  a  lease  fee  made  to  baron  and  fen^e  for  " 

their  Itvee^  the  remalk^d^  to  ike  executors  of  the  survivor 

of  tbdfli  f  the  husband  oennot  grant  over  the  term,  ber 

^9m9  it  is  but  a  possibility ;  for  it  is  uncertain  which 

of  them  shall  be  the  survivor  ^*    So  if  one  devise  a  term 

to  baron  an4  feme  for  one-and-twenty  yearsj  rjemainder 

to  the  survivor  of  them,  neither  baron  nor  feme,  during 

ih^ir  joint  lives,  can  grant  'this  repoainder  oyer  ^  {i),  aa 

which  sh^  survive  is  a  mere  po^^bility. 

And  if  a  church  is  void,  the  v^id  turn  is  not  ^rentabl^e 
by  apy  ^^opmnon  perscm,  not  pnly  becjause  it  is  a  mere 
^ritual  thixig^  and  fltuifiyed  to  the  person  of  him  who  is 
patrfMi,  but  because  during  the  time  of  the  ^vacation  it 
i9  ^  4mg  in  vight,  power  and  authority,  a  thing  in  a€ti(^, 
and  in  eflfept  the  frmt  and  e^cecution  of  the  advow8p%  au4 
uo^  tibe  advowsMi  i^^lf  ^ ;  bnt  tlie  ne^^t  avoidfuice  or  avoid- 
mQe§  that  sh^  happen,  or  th^  ifih^ritance  of  the  adiic^w 
sao»  m^,  be  grv^ted  aiKri^y  ^ 

Pp^jt  if  the  p^ssibijily  b^  coupled  vnth  some  preseoit  jii|- 
teresty  fit  is  grentdble  over*  And  therefore  if  4*  baife 
t^fwat  hpusfP  m  ^iaw>\kt^ua  upojp  a  stfit^te,  and  by  course 
pf  fim^  jit  wil)  ei^duse  Ijiirte^  year^ ,  s(nd  afterwarda  two  4»f 
the  hoipuies  are  evM^  i>y  ^kgi^  f^  jSftee^  yea^  >  iu  ibis 
cn«I»,wlwJwthee,e«ttiooupontbe8tat«t«,maya»$ign 
ov«r  bia  int^eft  in  tbesp  f;wo  houses ;  for  tatter  the  execi»- 
tion  by  the  degif  f^  eati^ed^  4>  fball  have  the  two  bpn^es 
f^^  S^  k^  be  eatisfled  ^« 

>  i>fef,  1 1<,  444;  400.        ^  )Uym.  146. 
189^  £Qp,Hi  i»Co,47,  ^ I       " Dyer,  i«9,b. %9^ ;  l^tm. 
«^jrm  M$;  I  Sid.  188;  and    ifi7;CrQ.Bi?-^73i  And-Jis- 

see  Chan.  Cases,  8,  n ;  and        /  ^ 

*  Co.Lit/46;  aRoLAbr.        «  Sbep.  Tpuch,  939-    ' 
^ 

(ly  Sed  ^orBf  iS  k  h  granted  ov^r  by  husbaivd  and 
wife,  and  the  husband  survive,  shall  not  the  grant  foe  good 
ac^nst  him  ?  '' 
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GHANT.  Also,  if  a  man  -grant  a  rent-charge  with  a  clause  of  dis- 

tressy  and  that  if  the '  distress  be  replevied/ the  grantee 
may  enter  and  hold  till  satisfaction;  the  grantee  may  grant 
over  the  rent  with  this  penalty,  although  the  penalty  is 
bnt  a  possibility,  for  being  annexed  to  the  rent,  it  may 
welt  pass  together  with  the  rent  \ 

A  man  may  also  grant  that  which  he  hath  potentially, 
though  it  be  not  actually  in  his  possession;  as  if  a  lessor 
covenant,  that  it'  shall  be  lawful  for  the  lessee,  at  the  ex- 
piration of  the  lease,  to  carry  away  the  com  growing  on 
the  premises,  aldiough  by  possibility  there  mky  be  no  com 
growing  at  the  expiration  of  the  lease,'  yet  thegrut  is 
good,  for  the  grantor  had  such  a  power  in  him,  and  the 
property  shall  pass  as  soon  as  the  com  is  extani  ^  So  'if 
A,  leiase  land  to  B,  for  years,  and  grant  that  he  shall  have 
the  natural  fruit  of  the  soil,  as  grass,  "Sec.  which  shall  be  on 
the  land  at  the  end  of  the  term ;  this  grant  is  good,  and 
will  pass  the  property  to  the  grantee  \  So  a  person  may 
.grant  to  another  all  the  tithe  wool  which  he'  shali  be  en- 
titled to  in  such  a  year,  though  it  may  happen  that  he 
may  have  no  tithe  wool  in  that  y^ar^  But  a  man  cannot 
grant  all  the  wool  that  shall  grow  upon  his  sheep  whidi 
he  shall  afterwards  buy;  for  in  this  case  he  has  neither  an 
actual  nor  a  potential  interest  in  the  thing  granted  "*. 

Nor  can  rents  or  other  things  be  granted  over  during  any 
suspension  of  their  existence,  for  during  that  period  they . 
are  not  in  existence  but  only  in  possibility  ^ 

Things,  which  are  incident  to  other  things,  are  not  grant- 
able  without  the  thing  to  which  they  are  so  incident  and 
belonging®;  and  therefore  a  court-baron,  which  is  insepa- 
rably incident  to  a  manor,  is  not  grantable  without  the 

^  aRol.  Abr.  48,  ^g.'  «  Ibid. 

*  Hob.  13a,  Grantham  v.  ■»  Ibid, 

Hawley,  adjudged;   2  Rol.  *  SeeCk).  Lit3i4;  Betk. 

Abr.  47, 48,  S.  C.  cited.  s.  88, 8g ;  Shep.  Touch.  S39. 

^  Hob.  132 ;  2  Rol.  Abr.  ^  1  Ed.  4,  lo. 
48. 
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nuLnor  itself;  common  appendant  to  land  »  not  grantablc  «    gkant. 

without  the  land  to  which  it  is  appendant ;  nor  common  of  

estoyers  appendant  to  a  house,  without  the  house  itself  to 
which  it  belongs  >*.  Neither  can  common  appurtenant,  if  it 
be  for  cattle  levant  and  couchani,  or  without  number  ^ ;  but 
otherwise  of  common  appurtenant  for  a  certain  number  of 
beasts  which  may  be  severed  from  the  soil  by  grant,  and 
thereby  be  made  common  in  gross  ^ 

^Franchises,  as  views  of  frank-pledge,  perquisites  of 
eourts-leet,  conusance  of  pleas,  fairs,  markets,  goods  of 
felons,  waifs,  estrays,  hundreds,  feries,  or  passages, 
warrens,  and  the  like,  are  grantable  over  from  man  to  man, 
in  ^ee,  for  life  or  years,  in  infinitum,  because  these  inherent 
9olo  et  soimn  seqmMur*^  Also  services,  and  corodies  or 
pensions  certain  ^  But  not  a  corody  incertain,  because 
of  the  prejudice  that  may  accjrue  thereby  to  the  original 
grantor". 

Things  in  action  ',  or  things  of  like  nature,  as  causes  of 
suit,  rights  and  titles  of  entry,  are  not  grantable  i:>ver  to 
stzangers,  unless  in  special  cases  ^.  Neither  can  I  grant 
to  another  man  the  suit  or  action  which  the  law  gives  to 
me  for  recovering  my  right  or  possession  to  a  thing* 
Neither  is  the  benefit  of  a  decree  in  equity  or  a  suit  at  law 
grantable  over  *•  For  the  common  law  hath  so  utter  an 
abhorrence  to  any  act  which  may  {>romote  maintenance, 
that  regularly  it  will  not  suffer  any  possibility,  right  of 
entry,  or  thing  in  action,  or  cause  of  suit^  or  title  for  a. 
condilion  broken,  to  be  granted  or  assigned  over,  but 
only  by  release  by  the  tenant  to  the  land,  by  which  means 
it  is  extinguished. 

'  Perk.s.  104;  Cro.  Car.        *Ibid.;  Peril,  s.  103;  2 

£43.  RoLAbr.  45. 

^  Drury  v.  Keni,  Cro.  Jac.        ■  2  Rol.  Abr.  45. 
15;  1  Rol.  Abr.  403.  *  See  2  Blac.  Com.  396. 

'  Ibid. ;  and  see  Spooner  v.        '5  Co.*  24 ;  1 0  Ibid.  48,  b. 

Day,  Cro.  Car.  432.  50 ;  Co.  Lit.  214;  Dyer,  244-;  . 

•  Shep.  Touch.   240  ;    2  Perk.  s.  85,  86,  87. 
RoL  Abr.  46.  *  3  P-  Wms.  199.  ^ 
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So  the  interest  gained  upon  an  execution  of  a  statate  or 
recognizance  cannot,  without  an  actual  entrj  of  tbe  couu- 
see  to  perfect  his  security,  be  granted  or  assigned  over  to 
any  other  person*. 

IV«  What  Words  are  requisite  in  the  consti- 
tution OF  A  Grant. 

The  words  "  given  ^d  granted ''  are  the  general  and 
l^roper  Words  used  in  this  species  of  deed,  and  may  amount 
4o  a  grant,  gift,  release,  confirmation,  surrender,  &c  ac^ 
cording  to  die  intent  of  the  parties'*,  and  it  is  in /the  efeo^ 
tion  of  the  party  to  use  it  to  which  of  these  purposes  he 
.will^.  But  the  word  ''  grant"  itself  is  the  mOat  proper 
for  the  transfer  of  incorporeal  hei'editantents )  it  is  not, 
however,  absolutely  necessary  in  grants  stricdy  operating 
as  such  at  common  law,  by  ibe  mere  deUveiy  of  the  deed, 
and  it  has  therefore  been  hblden  that  words  of  covenant^, 
or  an  instrument  fmmed  as  an  obligations  may  operate 
as  a  grant  of  a  way^  a  rent^afge,  or  die  like ;  indeed  tins 
Word  seems  to  Ije  essential  m  those  eases  only,  where  the 
conveyance  by  which  the  inoorpofeal  property  is  intended 
to  be  transfbmed^  is  either  exblusively  adapted  to  the  con- 
▼eyakice  of  corporeal  hereditaments^  i[as  a  feoffment,  fce.) 
or  iriMre>  if  toch  oOnveyance  be  oaleulated  to  pass  both 
oorporeal  and  iticorpdreodpro^rly,  ta  bargain  and  sale,  or 
\he  like,  sOiAe  ceremony,  necesiaiy  io  give  it  efficacy,  as 
the  fenroUment,  is  omitted,  in  which  cases  no  property^  of 
te  inoerporeal  nature,  it  should  se^m,  wiH  pais  by  way  of 
grant  at  common  law,  utdeesthis  o|>erativfe  wovd  ''  grant** 
be  used  in  the  conveyance'* 


'  )5  Lev,  312 ;  Stephens  v. 
Hanham,  a  Mod.  48;  Show. 
990;  aSalk.63,  ^.1,  &C. 

^  Co.  tit.  301 ;    2  SauncL 

^^  Uo.  Lit.  301,  b. 

^  Hobies  v^  S^Uen,  3  Lev. 


305 ;  4  LeOti.  147 ;  2  Veiu  9. 
'*  Co.  Lit  147,  a;  a  VUA. 
Abr.  424, 

'  See  lit  sw  541^,64^  ^  ^o* 
Lit  301,  b.  5S4,.  aw  n.  (i)  ; 

Gowp,  600 ;  Cfo.  lac.  li o  ; 

M6or,  34,  pi.  iig. 
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The  neceafiity  of  umsag  the  word  f'  gnint ''  ia  some  con^  OAANT. 
Teyancea,  and  the  eTideot  propriety  of  using  it  in  othera,  ' 
together  with  the  p^cuhar  force  it  i»  disposed  to  have  in  w^'^gnat" 
^>eifttuig  as  a  warranty  (>f  the  title,  baa  given  riae  to  nmck 
diacuaaion  respecting  the  propriety  of  trustees  and  other 
peffBona  poaaeasing  only  a  partial  estate  in  the  subject  of 
the  conveyance,  transfening  their  interest  by  the  word 
"  grant."  This  question  has  been  particularly  noticed  and 
examined  by  the  late  Mr.  Powell  S  and  by  the  learned  an* 
rotator  (already  so  very  often  refenred  to)  on  the  latter  part 
of  Coke'a  First  Illatitute^  The  obaenratima  of  Mr.  PoweU 
are  always  ^ititled  to  attention,  and  the  author  of  the 
pieaent  woik,  at  a  very  early  period  of  his  studies,  imbibed 
a  very  strong  partiality  for  Uis  legal  opinions;  on  the  ques- 
tion now  alluded  to,  however^  he  cannot  but  concur  with 
the  latter  gentleman  in  thinking  that  the  scruples  of  trus* 
tees  in  this  resjpect  ought  to  be  fiiUy  satisfied  by  what  is 
said  by  Sir  Edward  CokeS  and  die  deteroiination  of  the 
Judges  in  NqHc^u  caae^  and  Lord  Chief  Juatiee  Vaughan's  . 
argument  in  Higfesr.  Bicker^afK  From  which  it  seems 
dearly  to  appear,  that  the  woid  ''  grant,''  when  used  in 
the  conveyance  of  an  estate  of  inheritance,  does  not  imply 
a  wnrraAty;  and  that  if  it  did,  the  inaerticxi  of  any  expreas 
eovensnt  on  the  part  of  the  grantor,  would  qualify  and  re* 
Stram  ibi  force  and  operation  within  the  import  and  effeot 
of  that  eovenant,  as  the  l»w,  when  it  appeara  by  expreaa 
worda  how  *&r  the  partiea  designed  the  warranty  should 
Mtend,  will  net  carry  it  farther  by  construction.  There 
does  not  q^pear  therefore  to  be  any  reasonable  ground  for 
troatees objecting  to  convey  by  the  word  <'  grant;''  idieie 
aerioua  ob|ectiona  may  be  raiaed  in  nme  eases  to  purchaaera 
taking  a  conveyance  from  iliem  without  if*.    But  as  in 

«  See  1  Pow,  Wood  Conv.  ^  4  Rep.  80. 

502,  n.  (a).  '  Vauffh.  126. 

^  See  Co.  Lit.  8vo.  384,  a.  "  See  Co.  Lit.384,  a.  n.(i); 

n.(i).  1  Bridgm.  Cony.  ^23. 

^  Co.  iit.  384,  a. 
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the  case  of  a  lease  and  release,  there  is  no  doubt  but  any 
thing  which  lies  in  grant  will  vest  in  the  vendee,  by  the 
lease  for  a  year ;  and  that  a  release,  without  the  word 
''  grant/'  would  operate  hj  way  of  enlargement  to  give  the 
releasee  the  fee :  and  in  the  case  of  a  bargain  and  sale  en- 
rolled, any  thing  which  lies  in  grant  will  rest  in  the  bar- 
gainee by  the  statute  of  uses  without  the  word  *^  grant;  ^ 
it  is  notin general  essential  for  a  purchaser  to  require  it. 

To  explain  this  doctrine  more  fuUy  to  the  student, 
Mr.  Butler*^  has  inquired  at  some  length,  into  the  operation 
of  the  word  "  grant,"  or  **  give,"  in  conveyances  of  estates 
in  fee-simple,  in  gifts  in  tail,  in  leases  for  life,  and  in  leases 
for  years.  With  respect  to  the  operation  of  the  word 
"  grant, "  or  "  give,"  in  conveyances  of  estates  in  fee^ 
simple,  he  observes,  that  till  the  practice  of  sub-infeudation 
was  established  by  the  statute  quia  emptcres  terrarumf 
lands  might  be  granted,  either^to  be  held  of  the  grantor 
himself,  or  to  be  held  of  the  chief  lord  of  the  fee.  When 
they  were  granted  to  beheld  of  the  grantor  himself,  at 
least  if  the  grant  were  made  by  the  word  *^  dedi"  there, 
without  any  other  warranty,  the  feoffor  and  his  heirs  were 
bound  to  warranty V  This  is  enacted  by  the  statute  die 
Ingamis^f  and  we  have  Lord  Coke's  authority  that  this 
statute  was  only  declaratory  of  the  common  law  in^this 
respect.  The  reason  for  implying  warranty,  in  this  case, 
is  said  by  his  lordship  to  be,  that,  **  where  dedi  is  accom- 
panied  with  a  perdurable  tenure  of  the  feoffor  and  his 
heica,'  there  dedi  importieth  a  perdurable  warranty  for  die 
feoffor  and  his  heirs  to  the  feoffee  and  his  heirs  p."  The 
warranty,  in  this  instance,  was  therefore  a  consequence  of 
tenure^,  and  so  necessary  a  consequence  of  it,  that  where 
an  express  and  qualified  warranty  was  intrpduced,  it  did 
not  restrain  or  circumscribe  the  express  warranty.  Where 
lands  were  granted  to  be  held  *of  the  chief  lord  of  the  fee ) 
^ere  the  tenancy  was  of  the  chief  lord,  and  no  tenure  sub- 

"  Co.  Lit.  ub.  supra.  p  2  Inst.  275. 

rCihS.  ^  Se^  Co.  lit.  loi,  b. 
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sisted  between  th^  grantor  and  the  grantee.    Warrantyi      GRANT.  * 
therefore,  being  a  consequence  of  tenure,  did  not  hold  in 
these  cases  between  the  grantor  and  grantee,  as  there  was 
DO  tenure  between  them  to  raise  it.     Still  the  grantor  was 
supposed  to  be  bound  by  his  own  gift.    The  word  ^'  give/* 
therefore  imported,  in  this  case,  a  warranty  to  him.    But 
this  was  personal  to  the  grantor;  it  did  not  apply  to  the 
heir,  and  it  could  not  affect  him  without  working  that  in^ 
voluntary  alienation*  which,  in  a  case  df  that  nature,  the 
jurisprudence  of  those  times  did  not  readily  admit.    The 
statute  quia  tmptores  terrarufn^  puts  an  end  to  the  sub-in- 
feudation  of  fee-simple  estates,  and  of  course  puts  an  end 
to  the  warranty  we  have  been  speaking  of,  as  incident  to 
grants  of  lands  in  fee-simple,  to  be  held  of  the  grantor  and 
his  heirs.    The  consequence  was,  that  after  the  statute 
fuia  emptores  terramm,  there  was  no  case,  except  that  of 
homage  auncestrel,  in  which  warranty,  unles^  it  arose  firom 
the  express  contract  of  the  parties,  bound  more  than  the 
donor,  or  bound  him  longer  than  the  term  of  his  hfe.  But 
with  respect  to  estates  tail  and  leases  for  life,  the  Judges 
took  this  important    distinction,    that  wliere  a  person 
sdsed  in  fee  granted  for  life  or  in  tail,  reserving  the  rever- 
sion in  himself,  the  grantees  of  the  particular  estates  heM 
of  the  reversioner,  and  he  of  the  chief  lord :  where  a  per-' 
son  granted  for  life  or  in  tail,  with  the  renminder  over  in  fee- 
simple,  both  the  tenants  of  the  particular  estates,  and  the    . 
remainder-men,  held  of  the  chief  lord.  In  the  former  case, 
therefore,  the  tenure  between  the  donor  and  the  donees 
still  subsisting,  the  law  remained  as  it  did  before  the  statute, 
that  is,  when  those  estates  weite  created  by  the  word        % 
**  dnbVboth  the  donor  and  his  heirs  were,  in  consequence    * 
of  the  tenure,  obliged  to  warranty.    Thus  it  stood  in 
lespect  of  grants  in  feensimple,  in  tail,  or  for  life;  and  in 
sll  these  cases  the  warranty  must  be  understood  in  its 
strict  legal  import,  as  implying  an  obligation  in  the  lord  to 
acquit  his  tenant  i^ainst  the  superior  lord^  where  there 
was  a  seigniory  paramount,  and  to  give  the  tenant  u  recom- 
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pence  hi  citse  of  eviction*  But  in  leaaeB  for  yean  the  case  is 
""  very  diffiferent   A  lease  for  yeaie  is  a  contract  between  the 
lessor  and  the  lessee  for  ike  possession  and  profits  of  land 
on  the  one  side,  and  a  recompeace,  rent,  or  other  income, 
on  the  other.    As  the  lessor  contracts  th%t  the  lessee  shall 
hold  the  knd)  he  cannot  daim  it  in  opposition  to  his  cove- 
nant ;  thus  he  parts  with  the  land  during  the  tetm ;  but 
his  supposed  parting  with  the  land,  and  the  interest  of  the 
lessor  in  it,  dttiSng  the  term  parted  with/ was  rather  a  con- 
sequence of  law  accnaiiig  from  die  contract,  than  the  con- 
tact for  the  enjoyment,  a  consequence  of  law  accruing 
fiom  the  parting  with  the  laAdl  The  tenant,  ihenefore,  had 
only  die  percq>tion  of  the  profits,  and  was  considered  to 
hold  the  possession  for  the  reversioner.  The  consequence'^ 
was,  that  whoever  sscovered  the  fireehdd,  reduced  the 
term,  whethm*  the  lecoveiy  weve  true  or  feigned .    As  the 
possession  was  not  considered'  to  be  in  tlie  lessee,  there 
wai  originaU^  no  means  by  which  he  oould  recover  H; 
his  only  remsAy  was  in  consequence  of  the  eoatraot,  which 
oonstitttted  the  lease.  By  virtue  of  that,  the  words  '^yield- 
ing and  paying,"  8cc.  were  construed  a  eovenaat  in  fovour 
of  the  lord;  which  enabled  him  to  recover  his  rent  by  an 
aMion  of  eovotent,  or  an  action  of  debt;  and  the  woids 
''  ffuA^  demise,"  &a  were  construed  a  corenaat  n  fiMreur 
of  the  tenant,  which  enabled  him  to  recover  dasaages  as  a 
mcompeiM0  for  the  possesiiion  lost.    In  this  sense  they 
ass  said  to  imply  a  wammty «   Prom  the  wanaoly  of  fine- 
hold  estates  Etdiifea  in  its  nature,  as  that  arises  from  tenure/ 
thisfiom  oentraet;  andiaitsopenetion,  19s  that  being  aeon- 
riiquenee  of  temne,  ia  notmodeHed  by  express  warranties ; 
•  tUs^aiisiogfimm  the  oontract  of  the  paities,  is  considered 
to  be  SMKHfied  and.Teguhtod  by  any  expmss  oevenanta 
inserted  m  the  lease'*    Lord  Cdoe*  eorpresdy  says,  that 

"*  See  Spencef'u  case,    5       •  Co.  Lit.  loi^  b.  309««^» 
Rfep.  17;  1  Lev.  57;  i.Mod. 
113;  and  Ctarke  v.  Smmm, 
1  Ves.  101. 
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iratratity  cftim^  be  ftmieted  to  ehsllebi  real  or  penKmal )     GtuKT* 

fi>r,itoyft  hift  lonfebiiyy  if  a  man  warranto  them^  die  party  -^ "" 

shall  tmv^  Mveliatit  or  action  upon  the  case. 

Thna  ib&a  ih«  law  stuidd  ainoe  the.  atatnte  quia  tmp-^ 

ioN$.     Ixk  all  caaea  of  homage  annoeBtrel^  if  any  such 

now  existy  (whieh  is  at  laaat  doubtful),  Ae  doctrine  of 

warftbty  remaina  aa  it  did  befere  the  statute ;  that  is^  if 

the  grant  was  made  by  the  word  **  dtdi"  it  importa  a 

warranty.    In  other  canto  it  may  be  ezpreaaed  or  not^^as 

Ae  perHeB  Aibk  proper)  if  it  be  not  expressed,  then,  in 

iont^yanees  in  fe&4nmple»  it  is  not  tmpKed  by  the  word  . 

^  gtant)''  or  any  other  word  except  the  word  <'  give;"  anfl 

then  It  holds  OAly  ditting  the  life  of  the  grantor:  in  gifts 

in  tail^  and  In  l^iMs  for  life,  by  the  word  <'  give,''  where 

A^  remiaioii  48  kft  hn  the  donor,  the  tenare  betveeen  faiim 

and  the  dctiee  or  leMee  atiH  ^onftbuea    (X  that  temifie, 

waHfanty  Is  n  neoessaiy  oonsequence  of  law,  and  is  not 

oonsideMd  to  be  twstrafaied  by  any  esiinrasa  covenants*   in 

kasea  fc^  yeam  rendering  rent,  warranty,  raiosidering  it  to 

itaporl  «  oovnnlait  for  the  quiet  ettjoymant  of  dffi  term,  is 

of  the  vleiy  esaence  of  the  lease ;  but  the  lease  being 

eriginnlly  branded-  on  ooatraot,  aSiy  of  ita  terms  may  b^  * 

earilbd  t^  file  Ipaitiea  AeassriTta  nS  their  pleasnin^  Md  is 

in  fiiot  obnsidaied  an  Varied  pm  Imhiby  th^  inssEtaon  of 

any  «XprtaB  eeveaaait    But  i^  ^Skict  of  aai  eatress  co- 

Mtaant^  in  tfeatndning  «he  oittot  <if  an  iaqpUed  general  ' 

etwenant,  is  not  So  be  confonnAsd  with  liie  cflSBcl  of  a  pai^ 

Ifcrwiar  coreiiaht  in  restraining  the  efiect  x>f  nn  express 

geneftil  «eTenan(t>  hs  ihk  httsc  is  not  leatiiainnd  by  n  snb- 

aeqnent  ooTenant,  vnleaa  it  oan  he  eooaidsred  as  pSrt  of 

Ihe  general  eoircnaM^    It  may  hn|ipen,  that  ^  pttscm, 

hnving  a  term  ^f  yeaia  only,  nonreys  the  farndsf  as  an 

nsiate  ilileeMaiapqplntO  enotiier  and  bia'heirs^  by  An  word 

'<  grant ;"  feftit  tfam  eslntofc  amoant  td  a  wtoanty  df  dm 

lands  for  the  tei]a%     Tlie  opemtioii  of  tdie  word  *^  grant" 

'  See  NoAre's  case,  4  Itep.  do ;  and  1  Saund.  6o. , 
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GRANT.       in  impljang  a  warranty  in  the  creation,  or  assignment  pf  a 
""    term,  arises  from  ^  implication  .only^  that  is»  from  the  law's 
presuming^  by.  the  party's  using  the  word  '^  grant,"  that  he 
intended  to  warranj;  the  lands  as  a  term.    But  his^expressly 
treating  the  land  in  the  deed  as  a  fee-simple  estate,  and 
expressly  conveying  .it  as  such,  necessarily  rebuts  every 
implication  of.  its  being  his  intention  or  undertaking  to 
convey.it  as  a  term  of  y^eurs  \    • 
In  what  has  been  said  above,  the  grfuitor  is  cpnsideied 
.  '  as  the. re^l  owner  of  the  land,  receiving  the  .purchase- 
money,  or  other  consideration  of  the  estate  or  interest 
parted  with.   .  In  this  case,  independently  of  iJl  construction 
of  .particular,  words,  there  is  great  reason  to  consider  .hijn 
bound  tp  warranty  of  the  property  he  parts  with,  as  he  re^ 
ceives  the  benefit .  of  it.    In  the  case  of  a  trustee,  Hubi 
giouxid  of  raising  .or  implying  an  obligation  of  wananty 
necessarily  .fails.'   Upon  the  whole,  therefore,  Mr.  Butler 
concludes  that  it  appears  clear,  that  ^'  whenever  there  is  a 
deed,  on  .the  fiu^e  of  which  the  trustee  is  party,  and  coo- 
veys  merely  as  trustee,  there  is  no  substantial  objection  to 
his  conveying  by  the  word  .'' grant/'    If  the  lands- are 
freehold,  it  is  clear  that  no, warranty  or  covenant  is  im- 
ported by  it ;  if  it  happens  that  they  are  held  for  a  term 
of  years  oidiy,  all  implication  of  anintention  or  undertaking 
to  convey  them  for  the  ternii,  is  necessarily  rebutted  by 
their  being  treated  in  the  deed,  and  conveyed  by  the  party, 
as  a  fee-simple  estate ;  and  if  any  such  warranty  or  cove- 
nant .would  otherwise  be  implied,  it  would, be  restrained, 
by  his  covenant  that  he  himself  has  dqne  no  act  to  en- 
ieumber,.to  a  warranty. or  covenant  against  his  own  acts. 
To  obviate,  however,  every  doubt  which  may  be  entertained 
on  this  ground,  .it  is  usual  to  make  the  trustee  convey 
f<  according  to  his  estate,  ri^t,  or  interest,  but  not  further 
or  otherwise/'  or  to  express  that  h^  grants,  4cc.  **  not  as 
wamuating  the  title,  but  in  order  to  pass  or  ccmvey  the 

■  Co*  Lit.  384,a.n.(i). 
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lands/'  Whenever  the  former  words  are  inserted^  ca^ 
should  be  taken  to  make  them  referrible  to  the  trustee 
only,  and  not  to  the  owner  of  the  fee ;  who/  in' express 
contradiction  from  the  guarded  mode  of  conveyance,  ap- 
plied  to  the  trustee,  should  be  made  to  ''  grant/'  8cc. ''  fully 
and  absohitely?  (i)/' 

\ 

IV.  Of  ths  Opbration  of.aDkso  of  Grant. 

This  deed,  as  we  have  already  noticed,  operates  not 
upon  the  possession  as  a  deed  of  feoffment  does,  but  iipon 
Ae  actual  estate  or  right  only  of  the  party,  hence  it 
will  pass  no  more  than  the  grantor  has  a  title  to  convey, 
and  may  therefore  be  made  by  a  tenant  for  life,  a  lessee,  &c. 
without  prejudice  to  his  own  estate  or  to  that  of  the 
reversioner^;  the  reason  given  for  which  is,  that  it  being 
a  private  or  secret  conveyance,  and  not  coram  paribus  like 
the  feoffinent,  it  would  be  dangerous  that  it  should  be 
suffered  tortiously  to  disturb  the  rights  of  others*.  « 
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OF  A  LEASE. 

A  LEASE  is  that  species  of  deed  by  which  the  possession 
of  lands  or  tenements,  corporeal  or  incorporeal,  are  granted 
to  a  person  for  life,  years,  or  at  will*.    The  operative 

"  Co.  Lit  384,  a.  n.  (1);  Lit  251,  b.  327;  b. 

but  see  1  Pbw.  Wood,  502,  •  Gilb.  Ten.  122. 

n/(a);  Shen.Prac.  Conns.  1.  •2Blac.Com.3i7;Watk. 

^  See  Ut   s.  627;   Co.  Princ.  c.  4. 


(1)  See  the  form  of  deeds  of  ^rant  adapted  to  the^ 
transfer  of  different  kinds  of  incorporeal  property,  1  Bridg/ 
Conv,  77 ;  2  Ibid,  25,  181 ;  Lil.  Conv.  611,  773 ;  Horsm.. 
384, 391 ;  Mod.  Prec.  3d  edit.  vol.  iii. 


lease; 
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LEASE.      wordftjof  which  an  usually  f^  demise,  grant,  and  to  farm  ( i  X 

let,"  although,  as  has  been  before  obsenred»  any  otho* 

words,  plaiqly  indicating  the  intent  of  the  parties,  that  the 
one  shall  rehnqDish,  and  the  other  take  the  possession  for 
a  definite  period,  will  amount  to  a  lease^.  And  it  it  be  for 
a  term  not  exceeding  three  years  from  the  xnakiiig,  it  may  be 
by  parol ;  but  if  it  exceed  that  period,  it  must  be  in  writing, 
and  signed  by  the  lessor,  conformably  to  the  statute  of 
inmds>^.  And  if  for  Ufo,  it  must  not  only  be  in  ffriting, 
Imt  be  acoaoqpatiied  by  livery  of  seisitt,  as  in  the  cveadon 
of  other  freehold  ioiterests,  unless  it  be  created  by  way  of 
nse,  or  by  derise'^. 

Bat  ihifi  species  of  instnunent  has  already  been  sd  fiiliy 
eonsideredi,  under  tibe  head  of  bstatbs  poir  veaiss,  ae 
weH  with  sespect  to  'what  tkingv  mi^  be  granted  on  lease*, 
who  may  make  leases'^,  as  ihs  oAer  req«isiles  to  conytir- 
tute  a  Talad  lease  ',  Ihat  it  weuld  be  improper  to  dwdl  upon 
•    it  again. under  the  prsaent  (kls. 

•*  AntCf  vol.  ii.  p.  596.  395  ;  Mod.  Prec.  3d  edit. 

^  29  Car.  3,  c»  3»  and  see  vol.  v. 

vol.  ii.  «  Seeiiii^e,vol.ii.  c.  ii,s.3. 

^  See  various    forms    of  '  Ibid.  s.  3. 

leases,  Lil.  616;  1  Bridgm;  <  {bid.  s.4. 
15,  164,  190,  259;  Horsm. 

(1)  Parmi  or  feorme^  is  an  old  Saxon  word^  signifypg 
J>rovisi<HiS.  (Spdm.  Qloss.Mg.)  Ami  it  eame  to  bemed 
sBstead  of  rmtprr0m}m>l^fMiiiie»aniw«tiy,ite  preaterpait 
of  rents  weafis  reservi^  in  nrovisions ;  ia  corn,  ui  jppult^, 
and  the  like,  tiD  the  use  or  money  became  more  frequent : 
so  that  a  iarmer  wa^.  one  who.)idd4iia  lands  jopop  pfl^rment 
of  a  rent,  tf  ieornu{j  iheugh  at  pireafiw^  by  ^  gradiial  4f- 
partare  JTrom  the  origpnal  eense^  ^  woid ''  ulpr^i  '^i^  b9o.ug}^t 
to  signify  the  very  ^t^ti^  orlaodsol^ll  u|K>n^j[(|rmor  rent. 
a  Blac.  Ck>m.  317. 


I 


CH.  VII.  §'K]  CONTBYAirciNa.    '  »      igi 

CHAP.  VII. 
OF  AN  EXCHANGE. 

In  treatiBg  of  this  deed,  1  shall  consider^  exchange. 

I.  The  Nature  of  an  Exchange. 

II.   Of  WHATt*HINGS  AN  EXCHANGE  MAY  BE  MADE. 

III.  Of  the  Hequisitbs  to  perfect  an  Exchange. 


I.  Of  THE  Nature  of  an  Exchange. 

An  exchange  18  the  mutual  grant  of  equal  iuteresjb^  the 
one  in  eoaaideifttian  of  and  in  exchange  for  the  other ;  as^ 
where  one  mun  is  seised  or  possessed  of  land^  &.c»  in  fie^e- 
simple^  fee4aily  jfor  lifis,  or  years^  and  another  is,  in  lik^ 
manner,  seised  or  possessed  of  other  lands,  and,  they  ex- 
change their  lands  thq  one  for  the  other*.  Anexiol^ange 
is  therrfove  in  the  nature  ef  a  double  giftnt ;  each  p^y 
grantiog  the  land'  vduch  is  his  to  the  other.  Hub  mode 
of  c0nTeyance»  though  not  now  wxj  fxequent^  appears  to 
have  been  formerly  very  oonnnon  **  (i  )• 

Ibe  operation  of  an  exofaange  is  not  only  to  give  the 
interest  of  the  thingS'excbaJiige^i^  to  either  pa%,  acoordiojg 
to  the  agreexneo^  but  to  alter  the  property,  and  therefosei 
no  liTery  of  seiian  (bat  entry  only)  is  neoessary  to  perfect 
the  conveyance,  even  in  exchanges  of  fteehcdd;  for  eaish 
party  stands  In  the  pkM^  of  the  oth^,  and  occupi^B  his 
rigfity  and  eadh  of  theoi  haa  abea^y  had  corporeal  posses- 
siottofUaownfaaid^  Ani^riiere  Aeexdiai^isoflitfida 
or  tenenenks  of  any-astate  of  JAhentaooe  or  ftaehoI4  i^ 

•    Shep,     Touch.     290 ;,        **  Co.  Lit.  go ;  Perk. «.  25^* 
Fmdh.La'Wy«7;  8hep«Prac.        «■  Iit.«.^;  2  BbcOom.  • 
Goaas.  2»  303. 

(1)  This  may  beinfinred  from  the  numerous  precedentsp 
inserted  in  the  ancient  collections.  See  Madox's  Form. 
Angl.  under  ^e  title  '<  Exchange ;"  and  see  .1  Horsman, 
362 ;  3  Wood,  243. 
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EXCHAXGF.  has  both  a  condition  and  a  warranty  in  law  incident  and 
annexed  to  it,  by  virtue  of  the  word  "  exchange/'  i.  e.  a 
condition  to  give  a  re-entry  to  either  party  upon  431  the 
.  land  given  in  exchange^  if  he  be  put  out  of  all  or  part  of 
^  the  land  taken  in  exchange ;  and  a  warranty,  to  enable 
him  to  vouch,  and  to  recover  over  in  value  so  much  of  his 
own  land  again  given  in  exchange,  as  shall  be  recovered 
fiom  him  qf  the  land  taken  in  exchange,  so  that  npon 
every  exchange,  either  parly,  if  he  be  evicted,  or  lose  by 
action  the  land  he  takes  in'  exchange,  has  a  double  re- 
medy against  the  other ;  thus  if  A.  exchange  land  with  J^. 
and  B,  be  put  out  of  all  or  part  of  die  land  upon  a  title 
paramount,  by  a  recovery  in  a  real  action  or  otherwise ;  in 
this  ease,  B,  may  either  enter  upon  his  own  land  again 
which  he  gave  in  exchange ;  or  else,  if  it  be  in  an  action 
brought,  he  may  vouch  A.  upon  the  warranty  in  law,  and 
shall  recover  as  much  in  value  i^ainst  him  of  the  land  he 
gave,  as  he  has  lost  of  the  land  he  took  in  exchange'';  all 
of  tdiich  is  by' season  of  the  reciprocal  consideration,  the 
one  land  being  given  in  exchange  for  the  other.    But  this, 
it  is  to  be  olyierved,  is  a  special  warranty  (and. not  Kke 
that  on  common  recoveries) ;  for  upon  voucher,  by  force  of 
it,  he  shall  not  recover  other  Iiands  in  value,  bat  have  back 
the  same  which  were  by  him  given  in  exohaage  \  for  inas- 
much as  the  mutual  consideration  is  the  cause  of  the  war* 
ranty,  it  shall  extend  only  to  the  lands  reciprocally^given*   ^ 
This  wiarranty  also  extends  to  and  binds  only  the  parties 
themselves,  or  such  respectively  between  whom  and  the 
exchaengor  there  is  a  privity;  and  therefore  none  cain  vouch 
by  force  of  it  but  the  parties  to  it,  or  their  heirs,  and  not 
an  assignee  ^ 

And  it  will  be  the  same  if  either  party  be  evicted  of  a  part 
only  as  of  the  whole  of  the  lands  taken  in  exchange.  If  then 
A.  give  three  acres  in  exchange  with  jB.  for  three  or  any 
dther  number  of  acres,  and  afterwards  B.  is  evicted  of  one 

'  BustariPs  case,  4  Co,  121.  *  lUd. 
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acre  only,  yet  the  whole  exchange  shall  be  void ;  foras-   exchange. 
much  ad  all  the  three  acres  wefe  given  in  exchakige  for  the  * 

others,  and  the  condition  imposed  in  the  exchange  being 
entire,  it  is  broken  upon  the  eviction  of  any  part  of  theland, 
and  entry  therefore  given  into  the  whole  ^:  and  it  will  be 
the  same,  and  for  the  same  reason,  if  a  part  of  the  estate  or 
interest  in  the  land  fail;  as  an  estate  for  life,  or  other  part  of 
the  inherit^ce. 

An  exchange,  in  the  strict  legal  sense  of  the  word,  cannot 
be  between  more  than  two  parties,  the  principles  of  it  not 
being  applicable  to  more  than  two  distinct  contracting 
parties,  for  want  of  the  mutuality  and  reciprocity,  on  which 
its  operation  so  entirely  depends.  For,  i.  The  considera* 
tion  of  an  exchange,  and  of  the  implied  .warranty  incident 
to  it,  is  the  receiving  something  with  warranty  from  th0 
same  person  to  whom  something  with  warranty  is  given ; 
but  if  there  could  be  three  distinct  parties,  each  would 
give  to  one,  and  receive  from  another.  2.  The  implied 
condition  of  re-entry  is,  that  re-entry  may  be  made  on  him 
whose  title  fails ;  but  if  there  could  be  three  jparties  to  an' 
exchange,  then  each  person  would  be  liable  to  re-entry  for 
the  fault  of  another's  title  as  well  as  his  own  >.  The  num- 
ber of  individuals  between  whom  the  exchangers  made,  is,  . . 
however,  immaterial,  provided  that  they  are  so  conjoined 
in  the  mutuality  of  giving  and  receiving  in  exchange,  as  to 
constitute  only  two  distinct  relative  parties.  Thus,  two  or 
more  joint-tenants  may  exchange  with  two  or  more  tenants 
in  common:  for,  in  point  of  interest,  the  joint-tena^bts  are 
the  conveying  party  on  one  side,  and  the  tenants  in  com- 
mon on.  the  other;  and  consequently,  there  is  the  same 
recipTocity  as  if  the  transaction  was  between  two  persons. 
only\ 

^  ButtarcPs  case,4Co.  1 21 .    part  3,  p.  483  ;  and  Co.  Lit. 
*  See  the  case   of  Eian    50,  b,  n.  (1). 
CotUge,  in  Wilson,  vol.  2,        ^  Co.  Lit.  51,  a,  n.  (1). 
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^—. II.  Of  what  Things  an  Exchange  may  be  mape. 

or  what  an  ex-       An  exchange  may  be  made  not  only  of  thil^  of  the 
«ade.  same  nature^,  as  a  house  for  a  hous^  S^c  but  of  tlupgs  of 

different  natures,  as  of  a  bouse  for  land  or  rent ;  a  tem- 
poral thing  for  a  spiritual ;  a  chamber  in  a  house  for  com'^ 
mon,  or  for  a  reversion^  seigniory,  or  advowson ;  of  land 
or  rent  for  a  right  of  land  or  release  of  right ;  of  an  ad- 
yowson  for  land ;  of  a  rent  for  a  way,  or  the  Kke.  Also,  a 
seigniory  by  homage  and  fealty,  or  the  like,  which  is  not 
Taluable,  may  be  exchanged  for  land^  rent,  or  any  other 
such  like  thing  which  is  so  ^  And  although  the  lands  ex** 
changed  lie  in  divers  cowties,  th^  exchange  will  be 
good  ^ ;  with  this  difference,  tba^  if  they  lie  in  difiereUt 
counties,  the  e|;cha,nge  must,  it  is  said,  be  by  deed  in^ 
dented,  as  it  ^ust  also,  if  the  ^ipg  ei;chaiiged  lie  in  gnmt, 
though  in  the  same  county  '•  ^ 

So,  it  has  been  d^er^ine^i  tbat  if  one  release  his  estovers 
in  such  a  wood,  and  give  the  release  in  exchange  for  land ; 
if  a  disseisee  release  his.  right  tp  the  disseiaor  in  ex- 
change for  other  land  ^ii/ll  have  a  rei)t  issuing  out  of  the 
land  of  another,  and  I  grant  or  release  tbit  scwe  iTent  to 
him  in  exchange  for  other  land;  or  if  I  reliease  the  rent  to 
him  in  exchange  for  a  way  over  his  ground  **;  if  I  be 
seised  of  lands  for  which  another  hath  a  right  of  action, 
s^nd  I  give  to  l^m  other  land  for  a  release  of  iiis  rigfaf; 
aU  these  will  be  good  exchanges  ^  So»  if  two  parsons  of 
a  churoh  majf^e  an  exchange  of  their  bieneficeB  by  wonjbs 
of  exchange,  and  ea^ch  of  then^i  resign  hm  benefice  into  ib» 
hands  of  the  bishop  to  the  same  indent,  and  the  patroiNi 
present  accordingly,  and  the  pi^entations  are  by  way  of 
exchange,  it  will  be  a  good  exchange^. 

*  Perk.  s.  258,  259,  a6o.        ""  Per)^.  s.  971,  dte. 
^  Ibid.  s.  258,  261,  262,        "  Ibid.  s.  267. 

263,  266;    lit  s.  6a;    Co.         <»  Ibid.  s.  2^,  269. 
Lit.  51,  52.  »  Shep.  Touch.  293. 

*  Co.  Lit  51,  b.  ^  Pert.  s.  257* 
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Hei^ce^  it  may  be  collected,  i,  llsi^it  the  things  e|t-   f^xCHAjNOE. 
changed  need  not  to  be  »»  tsse  at  the  time  of  the  exchange  ""^ 
made ' ;  for  ^  man  may  grant  a  rent  de  novo  out  of  his  land 
in  exchange  for  a  manoi  (i),    s.*  There  needs  no  trans- 
mntatiou  of  possession ;  a  release  of  rent,  estovers  or 
right  of  land,  for  land,  being  good.    3.  The  things  ex** 
changed   need  not  to  be  of  one  nature,  so  that  they 
concern  lands  or  tenements ;  as  land  may  be  exchanged . 
for  rent,  common,  or  any  other  inheritance  which  con* 
cems  lands  or  tenements.  But  cmniiities,  and.  such  like 
things,  which  charge  the  person  only,  and  do  not  concern 
l;mda  or  tenements,  or  goods  and  chattds,  cannot  be  ex* 
changed  for  land  '• 

III.  Of  thb  Requisites  to  the  Validity  op  an 

Exchange. 

The  requisites  to  an  exchange  are,  1.  That  the  estates 
exchanged  be  equal  in  point  of  (quantity  or  duration  of 
interest :  2.  That  the  word  exchange  be  made  use  of  in 
effecting  it :  3.  That  entry  or  claim  be  made  upon  the 
lands  taken  in  exchange  *• 

As  to  the  first  req^isite,  viz.  that  each  pai;ty  have  the  EquaiKj  of 
like  kind  of  estate  in  the  things  exchanged ;  this  is  not  to  \q  eiciiange. 
be  understood  that  it  is  necessary  that  the  estates  should  be 
of  equal  value,  but  equal  in  point  of  duration  or  quantity 
of  bterest  or  estate ;  as  fee-simple  for  fee-simple,  a  lease  of 
twenty  years  for  a  lease  of  twenty  years,  and  so  for  other 
estates.  For  if  the  one  grant  that  the  other  shall  have  his 
land  in  fee-simple  for  the  land  which  he  hath-of  the  other 
in  fee-tail ;  or  that  the  one  shall  have  in  the  one  land  a 

'  Bot  see  contra,  g  Ed.  4,  '  Co.  super  lit.  50 ;  Perk. 
31.  r  s.  265. 

^  Co.  Lit.  QO,  h. 


(1)  And  yet  if  I  giant  to  another  the  manor  of  A.  for  the 
manor  of  B.  which  he  is  to  have  after  his  father's  death  by 
descent,  it  seems  this  exchange  is  void. 
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CXCUANG£.  fee-taily  and  the  other  in  the  other  land  but  an  estate 
"*"*  ft>r  life ;  or  that  the  one  shall  have  in  the  one  land  an 

* 

estate  in  fee-tail  general,  and  the  other  in  the  other  land  a 
fec^^tail  special;  or  that  the  one  shall  have  jn  the  one  land 
an  estate  for  life,  and  the  other  in  the  other  land  an  estate 
for  years  only;  these  mutual  conveyances  cannot  take 
effect  as  exchanges  \  And  therefore  if  the  lord  release 
to  his  tenant  his  services  in  tail  in  exchange  for  other 
lands  given  to  the  lord  in  exchange  in  tail  also,  this  ex« 
change  is  void  ;•  fbr  by  this  release  made  by  the  lord  the 
services  are  gone  for  ever^  So  if  the  tenant  for  his  own 
life  exchange  with  him  that  is  tenant  for  life  of  another, 
this  is  not  a  good  exchange  ^.  And  by  the  same  reason  it 
should  seem,  if  lessee  for  twenty  years  of  his  land,  ex- 
change with  another  for  other  land  for  forty  years,  this 
would  not  be  a  good  exchange '.  Or  if  tenant  for  his 
own  life  exchange  with  him  that  is  tenant  in  tail  after 
possibility  of  issue  extinct,  this  exchange  is  good  \  For 
in  general  the  law  looks  upon  an  estate-tail  after  possibility 
df  issue  extinct,  as  equivalent  to  an  estate  for  life  only  ^. 

Neither  is  it  necessary  that]  both  estates  be.  in  posses- 
sion  ;'for  one  may  'grant  an  acre  in  possession  in  exchange 
for  an  acre  in  reversion,  and  this  exchange  is  good^. 
Nor,  as  has  been  before  intimated,  is  if  necessary  that 
there  be  an  equality  in  the  value  or  quantity  of  the 
lands  exchanged :  for  if  the  land  of  one  of  the  parties 
be  worth' 1 00 /.  tuid  the  land  of. the  other  worth  but 
10 /.  or  if  the  land  of  one  of  the  parties  consist  of  one 
hundred  ucres,  and  the  land  of  the  other  but  of  ten  acres, 
yet  if  the  estates  given  be  equal  in  point  of  interest,  the 
exchange  is  good  "*•    Neither  is  equality  in  the  manner 

".  Shep.  Touch.  296-  *  11  Co.  8o, 

*  Perk.  s.  283.  •*  2Blac.  Com.  125. 

J^  Perk.  s.  275;    Finch's        ^  C0.Lit.5i;  Perk.  s.ftSo, 
Ley,  27.  281,  289 ;  Lits.  65. 

*  2  Blac.  Com.  323.    *  •*  Ibid. 
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ia  which  the  estates  aie  holden  by  ^ther  party  material*;  exchange. 

for  two  joint^tenants^  or  the  like,  of  land/  may  exch^mge 

them  for  lands  holden  \^  one  person  in  the  entirety^  and 

they  may  take  the  lands  exchanged  to  hold  a  moiety  to*' 

one  of  them  and  a  moiety  to  the  other,  or  for  other  dif-*^ 

ferent  estates  than  they  had  before  *. 

In  every  exchange  it  seems  to  be  essential,  that  the  word  Form  or«x*- 
''  exchange''  be  used  between  the  parties  in  making  the 
transfer.  As,  ''  I  grant  to  you  white  acre,  to  have  and 
to  hold. to  you  and  your^beirs  in  exchange  for  black  .acre  ;r 
and,  in  consideration  hereof,  you  grant  to  me  and  my  heira 
bl%ck  acre  in  exchange  for  white  acre :"  for  the  word  *^  ex- 
change ''  is  so  individually  requisite  in  this  case,  that  it 
cannot  be  supplied  by  any  other  word,  or  circumlocution 
(unless  in  the  case  of  an  exchange  of  ecclesiastical  prefer- 
ment) ;  neither  will  any  averment,  that  it  was  in  exchange, 
be  admitted.  And  therefore,  if  il.  by  deed  indented,  giva 
to  £.  an  acre  of  land  in  fee-simple,  or  for  life,  and  by 
the  same  deed  B*  give  to  il.^  another  acre  of  land  in  the^ 
same  manner,  this  will  not  enure  as  proper  exchange,  but 
as  mutual  conveyances;  and  if,  therefore,  in  this  case^ 
ihete  be  no  livery  of  seisin  or  other  trttnsmutation,  of  pos- 
session, it  ia  utterly  void  ^ 

But  an  exchange  may  be  made  to  take  effeet  infuiuro^ 
as  well  as  in  pnesenti ;  for  if  an  exchange  be  made  between 
me  and  another,  that  after  the  feast  of  Easter  he  shall  have 
my  manor  of  Dale  in  exchange  for  his  manor  of  Sale,  thia 
is  a  good  exchange  *.  - 

It  is  not  necessary  in  an  exchange,  any  ^estate,,  which 
either  party  is  to  have  in  the  thing  exchanged,  should 
be  mentioned,  as  in  such  case  they  will  (the  estate  being 
freehold)  each  take  an  estate  for  life.  But  if  an  estate 
for  life,  or  the  hke,  be  limited  expressly  to  one,  and  no> 

« 

*  Co. lit.  51 ;  Perk.  s.  280,  s.  252,  254 ;  Eion  College^, 
381 1 389 ;  Lit  s.  65.  *  2  Wils.  par.  3.  p.  483. 

'  Co.  Lit.  50,  51 ;  Perk.        '  Peik.  s.  265. 
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EXCHANGE.   eipt^SB  est»bt  is  liriiited  to  the  odier,  this  will  tiot  be  ft 

good  exchange  •*  (i).       ' 

Entry  rcqoisite       g^jy^  We  hav6  Said  that  an  eitchange  must  bfe  perfected 

by  entry  or  claim,  and  which  must  be  in  Ae  Ufe-timie  of  the 
parties ;  rit.  both  die  parties  to  the  exchange  must  enter 
into  the  things  taken  in  exchange,  if  they  be  such  tilings  as 
admit  of  entry;  and  if  not,  must  make  clidm  theretoi  $  foriln- 
tilthe  exchfiii^  be  executed  by  entry,  of  the  Hke,  the  parties 
have  no  freehold  ih  deed  or  in  law  in  tiie  things  exchanged, 
although  the  things  lie  in  one  county :  and  if  either  of  the 
parties  die  before  he  enter/  into  the  lands  by  him  taken 
in  exchange,  the  whole  exchange  is  become  Toid,  tbr  want 
of  sufficient  notoriety,  and  his  heir  may  enter  into  the  lands 
conveyed  in  excjhange  by  his  ancestor  (2)^  But  if  the 
parties  enter  at  any  time  during  their  htes,  it  is  8uf> 
ficient,  unless  the  possession  be  b^ibre  divested  by  an 
elder  title,  as  l^  entry  for  a  condition  broken,  entiy  by  a 
'  disseisee  or  his  heir,  or  the  hke,  and  not  re-rested  again 
before  the  entry.  So  if  two  parsons  exchange  churches, 
and  resign  them  into  the  bishop's  bands,  this  is  not  a^  per- 
fect exchange  until  they  be  inducted;  and  therefore  if 
either  of  than  ^ie  before  Ihey  be  bolih  inducted,  llie  ex- 
change is  void,  or  rather  incomplete ;  and  the  survivor, 
even  though  he  himself  be  inducted,  may  return  badt  to 

^  19  H.  6,  ay ;  Perk.  s.  ays- 


(1)  See  the  form  of  a  deed  bf  exchange,  Horsm.  772; 
WiHe's  Sup.  to  Mod.  Prec.  No.  86,  87. 

(2)  Hence  the  usual  (and  it  ^lUd  seem  the  best)  mode 
of  making  an  exchange  (except  where  either  of  the  parties 
is  ^  a  corporate  body,  or  otherwise  incapable  of  standing 
seised  to  an  use)  is  by  lease  and  release,  or  other  convey- 
aaiee  founded  on  the  statute  of  uses ;  hi  wl^h  case,  as  the 
possession  is  executed  by  the  statute,  no  entry  is  necessary; 
whibt  all  other  incidents  anae^ed  to  an  exchange  at  com- 
mon law,  will  be  equally  preserved.  9ee  Co,  Lit.  271,  b, 
n.  (1),  8.3. 
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hiB  own;  {or,  as  has  been  before  observed,  if^  after  an  exchanOS. 

ezcbange  of  lands,  or  other  herectitaxnents,  either  party  be  

evicted  of  those  which  were  taken  by  him  in  exchange 
through  defect  of  the  other's  title,  he  may  return  back  to 
the  possession  of  his  own  by  virtue  of  the  implied  war- 
ranty contained  in  all  exehanges  K  And  in  case  of  a 
reversion^  rent  or  seigniory  being  granted  in  exchange,  it 
was  necessaryi  whilst  attornments  were  in  force,  that  it 
should  be  perfected  by  the  attotnmeni  of  the  tenant  in  the 
life-tiine  of  the  parties,  otherwise  the  exchange  was  void  K 

And  the  necessity  of  entry  by  the  parties  renders  livery 
of  seisin  unnecessary ;  for  entry  by  the  parties  being  of 
equal  notoriety,,  supersedes  the  i'eason  and  necessity  of 
hvery  K  A  further  consequence  of  this  is^  that  an  exchange 
may  be  made  by  an  ilifaht,  which  like  the  case  of  a^ 
feoffiobent  will  not  be  void^  but  olily  voidable,  as  welt 
because,  of  the  notoriety  of  eatry  as  the  recompence 
be  reoeived ;  if  therefore  he  continue  to  hold  the  land 
after  be  becomes  of  agd^  the  exchange  will  be  indefea- 
sible ". 

And  where  dox  exchange  is  absolutely  void  for  any  of  Whotnaj  ukr 
the  reasons  before  given,  not  only  the  parties  themselves  ^ordezdMngl 
and  their  heirs,  but  all  privies  and  strangers,  may,  for  the 
most  part,  take  advantage  of  the  defect:  but  wheh  the  ex^^ 
change  is  only  voiddble,  then  parties  and   privies    only 
can  avoid  it.    And  therefore  when  an  exchange  is  made 
by  an  infant,  he  only  ^hen  6f  filll  age,  or  his  heir,  ^ind  no 
other,  can  avoid  it".    So,  when  an  exchange  is  made  by  a*^ 
tenant  in  tail,  no  other  but  the  issue  in  tail  after  the  deaA 
of  his  ancestor  may  avoid  it  ^    So,  when  it  is  made  by  the 
husband,  or  husband  and  wife,  of  the  wife's  land,  it  can  be 

^  Perk.  s.  a86  ^  and  see        ^  lit.  s.  62.    ' 
«hep.  Touch.  297,  n.  (3);        «  c^.  Lit.  51,  b. 

aAlk.3e9.      •  .■'4Co.iaa;Perk.fl.J90.- 

"  Co.  lit  so,  51;  1  Co.  •»94.  296,  29»- 

§8, 105;  P4ik.  B.  2«4,  i86,  "  Ibid. 
289,  292. 
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EXCHANGE,   avoided  only  by  the  wife  after  the  husband's  death,  or  the 

herr  of  the  wife  after  her  death*  So,  when  an  exchange  is 
made  by  a  man  non  sana  memoria,  it  can  be  avoided  by 
none  but  his  heir  f.  ' 

But  an  exchange,  if  voidable  only  and  not  actually  void, 
may  become  good  by  assent  of  the  parties  interested ;  as  if 
ai;  infant  exchange  lands,  and  after  at  his  full  age  occupy 
the  lands  taken  in  exchange  as  his  own,  the  exchange  is 
'  by  this  means  made  good.  So  if  the  issue  of  tenant  in 
tail  occupy  the  lands  taken  in  exchange  by  his  -ancestor, 
.the  exchange  is  made  good  for  the  life  of  such  issue.  So 
if  the  husband  and  wife  exchange  the  lands  of  the  wife  for. 
other  land,  and  she^  aft»r  her  husband's  death,  agree  to 
it,  and  enter  into  the  lands  taken  in  exchange,  the  ex- 
.change  is  made-  good  9.  So  if  the  heir  of  a  man  nan  «m« 
.memoria  enter  into  the  land  taken  by  his  ancestor  in  ex- 
change, the  exchange  is  made  good.  And  in  all  these 
.cases,  when  the  exchange  is  once  by  agreement  made 
good,  it  can  never  by  any  subsequent  disagreement  be 
avoided* 


CHAP.  VIIL 

OF  A   PARTITION. 

FARTmoy.  A'  DEED  of  partition  is  that  by  which  two  or  more  joint- 
tenants,  coparceners,  or  tenants  in  common,  divide  the 
lands  holden  by  them  in  joint-tenancy,  coparcenary,  or 
common,  among  themselves  in  severalty,  each  taking  a 
distinct  part.  To  effect  this,  as  in  some  instances  there  is 
an  unity  of  interest,  and  in  all  an  unity  of  possession,  it  is 
necessary  that  they  all  mutually  convey  and^ssure  to  each 

^  4vCo.  122;  Perk,  s.290,        *»  Co.  Lit.  51 ;    Perk.  s. 

•  294,  296,  298.  279 ,  et  seq. 
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odier  the  several  eBtates,  which  they  are  to  take  and  ei^oy^  PABirnoN. 
separately.    By  the  common  law,  coparceners  hemg  com-  — — — — ■ 
peUable  to  make  partition,  might  have  made  it  by  pared 
only;  but  joint-tenants  and  tenants  in  common  mast  air ^ 
ways  have  done  it  by  deed :  and  in  both  cases  the  convey- 
ance must  have  been  perfected  hy  livery  of  9eimn\    And 
the  statutes   of  31  Hen.  8,  c.  1,  and  32  Hen.  8,  c.  32, 
made  no  alteration  in  this   point.    But  the  statute  of 
frauds  ^  abolished  this  distinction,  and  made  a  deed  in  all 
cases  necessary  (1). 

The  most  convenient  and  usual  mode  of  making  parti- 
tion between  joint-tenants,  tenants  in  common,  or  co- 
parceners by  deed,  is  by  lease  and  release  to  a  trustee, 
with  a  limitation  of  the  uses  of  the  several  parts  of  the 
estate,  ,to  those  to  whom  they  are  intended  to  be  respec- 
tively allotted^. 

A  partition,  like  an  exchange,  implies  both  a  condition 
and  warranty  in  law^  t.  e.  a  condition  to  give  re-entry  in 
case  of  eviction,  and  a  warranty  to  vouch  and  have  recom- 
pence^  (a).  And,  as  in  an  exchange,  the  inequality  of 
value  in  the  estates  allotted  to  each  other,  on  the  par- 
tition, is  of  no  moment,  where  the  parties  are  of  competent 
age,  8ic.  to  contract*. 

**  Lit.  250;  Co.  Lit.  i6g;  ^  Co.  Lit.  174,  a.  384,  a; 

sBlac  Com.  323.  4  Co.  121. 

^  29  Car.  2,  c.  3.  *  Co.  Lit.  51,  a.  172,  b. 
*  See5Pow.Prec.566,574. 

(1)  See  the  form  of  a  deed  of  partition,  2  Bridg.  Conv. 
47i>  502;  Horsm.  764;  Wilde's  Sup.  to  Mc^.  Prec. 
No.  106, 107. 

(2)  There  is,  however,  a  difference  between  a  recovery  in 
value  by  force  of  the  warranty  upon  the  exchange,  and 
upon  the  partition ;  for  upon  the  exchange  the  person  shall 
recover  a  fiill  recompence  for  all  that  he  loses,  but  upon  the 
partition  he  shall  recover  but  the  moiety  of  what  is  lost, 
that  the  loss  may  be  equal.  Co.  Lit.  174,  a^  384,  b.  where 
see  some  other  differences  between  Partitions  and  Ex-  . 
changes. 
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But  the  dtetrine  of  partiifioils  hmving  alreBdy  beto  fifly 
considkted  in  that  pmrt  of  these  Elenmdip  Where  the  law» 
felttliye  to  joinii^teiuuats,  tenaiitB  is  eombion^  and  go<* 

■ 

iMtrtencn^  came  undw  our  notice,  it  will  be  sufficient  to 
refer  the  Atudent  to  thai  place  fo^  the  distinotioBB  upoa 
thja  subject  ^  > 

^  &ee  ante,  h.2,  part  2,  173,  b.  174,  a.  384^  b; 
c.  8^  8. 7 ;  Ibid.  c.  g,  8. 4;  lit.  8.  ^S^,  256,  ^ffj,  258; 
me  also  Co.  Lit.    i60>  a.    imd  Goki's  Com.  there* 
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PART  II. 
)  OF  DERIVATIVE  CONVEYANCES. 

( 

OF  A  KELEASE. 

H AVINO  m  tli6  preeedbg  book  fioished  our  mquiried,    BSLEASE. 

ooneeraing  the  teventl  q>eeies  of  pmiVABY  or  obiO'IK al   ^ 

eonTcyancesy  we  now  cone  to  those  which  are  of  a 
sicoNDAET  or  DSBiTATiTB  Und;  wfaieh  pre-iuppoie 
some  other  conyeyance  precedent,  and  only  serve  to  en* 
larger  confirm^  idter,  restrain,  xestove  or  transfer  tiie 
interests  granted  by  anch  original  cororeyanoe*.  These  aie^ 
ist.  Deeds  of  release;  sd.  C!onfinnalion ;  3d«  Saktender} 
4th.  Assignment  3  and  5tfa.  Defeasance. 

As  tlfee  first  of  these  assnranees  is  mae  of  diose  fdiieh 
compose  the  very  conunon  species  of  conveyance,  known 
by  the  appeUalion  of  lsasb  and  bblbasbi  and  upon 
whidk  the  operatioQ  of  that  assMranoe  gieatfy  depends^  it 
win  be  proper  to  enter  pretty  foHy  into  the  natare  of  a 
release ;  I  diaU  therefore  Itiqniie, 

I.    Of  the  OBKEBAl   NatVBB   op  a   RairEASB. 
il.    Or   THB  DfPFBBENT  KlNHS  Ot  RbLBA^E^. 

IIL^What   Persons    abb   capable    of    giving    a 

Release* 
rV.  "What  mat  be  the  Subject  of  a  Release. 
V.  How  a  RelbAsb  shall  be  cokstbvbb. 


See  '2  Blac.  Com.  324. 
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RELEASE. 

I.  Of  the  general  Naturb  of  a  Release. 

At  common  law,  lands,  we  have  seen,  could  be  trans* 
ferred  from  one  person  to  anolher  only  by  feofiinent  with 
livery  of  seisin  producing  a  notoriety  of  the  transmutation  of 
possession :  there  was  a  similar  notoriety  in  the  change  of 
possession  where  a  person  disseised  another,  but  that  was 
only  a  tortious  possession,  liable  to  be  defeated  by  the  dis- 
Beisee,who  had  the  right :  to  complete  the  title  of  the  disseisor, 
where  the  party  disseised  was  willing  to  transfer  his  right  to 
'  the  disseisor,  it  was  necessary  that  he  should  acquire  the 
right;  this  could  not  be^done  by  a,  feofiment,  as  that  was 
a  transfer  of  the  possession,  but  this  the  disseisor  al- 
ready had ;  it  was  therefore  effected  by  a  release,  which 
is  the  giving  or  dischsopng  of  a  right  of  action  wM^h  a 
man  has  against  another,  or  the  conveyance  or  diachaige 
of  a  man's  int^eat  or  right  in  lands  or  tenements  to  an^ 
other,  who  has  either  the  possession. thereof,  or  some 
estate  therein  K 

Releases  are.  either  e]q>re8s,  orin4€ed,  or  by  opei^tioft 
of  law ;  and  may  be  made  of  lands  and  teiieteents-;  goods 
andcbatttis:  actions  real,  personal  and  mtict%  or  other 
rights  or  interests,  varying  only  according  to  the  natiure'of 
the  case^  and  the  purposes  which  the  release  is  intended 
to  effect^  «    ^ 

The  proper  words  for  creating  an  express  release  are, 
^  remise,  release,  and  <fuit-6faiim^  (i),"  wUch  have  all 
the  same  signification ;  and  Lord  Ooke  adds  two  others,' 
viz.  *^  renounced  and  acquitted."    But  any  other  words 

*»  2  31ac.  Gbmt.  324;  Shq).    ..  *  Co.  lit.  264,  a.      ^ 
Prac.  Couns.  .2 ;   Qil^.  .Ten.  :      *  See  Hob.  i  %;  4  ^'  63 ; 
•,53-  8  Ibid.  152:  Co.Lit. 286. 


(1)  The  word  "  release"  U,  says  Lit.  s,  508,, and  Co.  Lit. 
291,  b.  the  strongest  word  in  the  law,  and  will  dischaive 
all  sorts  of  actions,  rights 'and  titles;  conditions  before  and 
after  breach,  executions,  appeals,  rents  of  all  kinds,  cove- 
nants, contracts,  recognizances,  statutes,  See. 
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and  expressions  of  a  like  import  will  amount  to  a  re*    BJ&LEASs; 
lease  ^  ""^ 

An  express  release  mnst  regularly  be  in  writings  and  if 
the.  estate  released  arose  by  deed^  this  writing  must  also 
be  by  deed,  according  to  the  rule  of  law,  that  eodum  modo 
quo  oritur  eodum  modo  dissolvitur;  and  so  a  duty  arising 
by  record  mu^t  be  discharged  by  matter  of  record,  8cc.^ . 

Releases  by  operation  of  law  may  be  where  an  obligor  O^  r«i««iM  by 
makes  the  obligee  his  executor,  and  he  accepts  of  the  exe-  Uw. 
cutorship ;  this  is  a  release  in  law  of  the  action*:  so  if  the 
obligee  makes  the  obligor  his  executor,  this  is  a  release  in 
law,  because  it  is  the  proper  act  of  the  obligee,  who  thereby 
makes  the  executor  the  only  person  capable  to  receive  and. 
pay,  ate.** 

And  what  is  here  observed  respecting  obligors  and  obli* 
gees,  holds  equally  between  all  other  creditors  and  debtors, 
but  it  must  be  attended  with  the  following  observations : 
a  debt  is  only  a  right  to  recover  the  amount  of  the  debt 
by  way  of  action ;  and,  as  an  executor  cannot  maintain  an 
jaetion  against  himself,  or  against  a  co-executor,  the  testa- 
tor, by  appointing  the  debtor  an  executor  of  his  will,  dis- 
charges the  action,  and  consequently  discharges  the  debt. 
Still,  however^  when  the  creditor  makes  the  debtor  his  ex- 
ecutor, it  is  to  be  considered  but  as*a  specific  bequest  or 
legacy,  devised  to  the  debtor  to  pay  the  debt ;  and  there<- 
fore,  like  oither  legacies,  it  is  not  to  be  paid  or  retsdned  till 
the  debts  are  satisfied ;  and  if  there  are  not  assets  for  the 
payment  of  the  debts,  the  executcrr  is  answerable  for  it  to  the 
(Creditors.  In  this  case,  it  is  the  same  whether  the  executor 
accepts  or  refuses  the  executorship.  On  the  other  hand, 
if  the  debtor  makes  the  creditor  his  executor,  and  the  cre- 
ditor accepts  the  executorship,  if  there  are  assets,  he  may 

•  Lit.  8. 446;  Co.  lit.  264.  '  Co.  Lit.  264,  b ;  a  Rol. 
b;  and  see  Plow.  140:1  Sid.        ,^°^\u      «        di 

a        ri        T        o   ^  r,  «    Co.    Lit.   264;      Plow. 

a65 ;  Cro.  Jac.  696 ;    9  Co.    184, 185;  Hutt.  ia8. 

6»,J  Show.  331.  "  8C0. 136;  aSalk.  306. 
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mx^iggfff,    retaui  his  debt  Qut  of  the  auetsi  against  the  creditors^  in 

■— — ^ '  equal  degree  with  himself;  l^ut  if  there  are  not  assets^  he 

may  sue  tibe  heir>  where  the  heir  is  bounds  And  there- 
foie,  though  it  is  said  by  Chief  Justice  Holt,  that  a  cre- 
ditor making  his  debtor  executor  does  not  operate  as  a 
legacy^  or  amount  to  a  bequest  to  him  of  the  sum  due,  but 
to  apaymeptt  and  relei^;  the  meaning  of  it  is,  that  such 
executor  having  asseto  sufficient  to  pay  the  debts  and 
legs^ea  of  the  testator,  is  discharged  of  the  debt  due  from 
himifelf^  as  he  by  law  is  entitled  to  all  the  residue  of  the 
testator's  persona)  estate  after  payment  of  debts  and  lega- 
cies ;  but  it  hath  been  adjudged,  that  in  case  of  a  deficiency 
of  assets  either  for  the  payment  of  debts  or  legacies,  such 
debt  is  to  be  deemed  assets,  and  the  executor  accountable 
therennth  as  so  much  of  the  testator's  personal  estate  K 

A^  by  an  intennapriage  all  contracts  between  the  hus- 
band and  wife  fox  debts  duje  in  pmsenH  or  in  futuro,  or 
lji|Ku;i  a  Qontingency  which  may  become  due  during  the 
coverture,  are  relea^d  and  extinct,  because  the  husband 
and  wife  maM  but  one.  person  in  law ;  and  it  was  holden 
by  Justice  Oould,  that  if  there  was  an  express  agreement 
that  they  should  not  be  released  by  the  intermarriage,  it 
woujld  be  Yoidx  as  incoiUMstent  with  the  state  of  matrix 
m,ony  ^  But  it  seems  the  better  opinion,  and  founded  on 
great  variety  of  cases,  that  promises^  covenants,  and  agree- 
ments for  the  performance  of  a  thing  which  is  not  to  hap* 
pe^  during  the  coverture^  as  payment  of  money  after  the 
husband's  decease,  are  not  released  by  the  marriage  "",  for 
such  covenant  or  promise  by  the  husband  is  only  a  future 
debt  on  a  contingency  which  cannot  happen  during  the 
mamagie,  and  that  is  precedent  to  the  debt ;  but  a  bond- 
debt  is  a  present  debt,  and  the  condition  is  not  precedent, 
but  subsequent.  And  it  seems  now  to  be  settled,  that  such 

*  Wankfard  v,  Wml^d,        '  Co.  Lit.  964 ;  8  Co.  1^6; 

1  Silk.  999.  Dyer,  140. 

^  a  Sslk.  904,  306;  Cro.        "  See  Hob.  218,  227;  « 

Car*  373.  Rol.  Abr.  407  ;  2  Vera.  481. 


a  bond  mny  bie  mCorc^  eir«A  fit  iaw^Bgim^i  tbo  h^ni  <^f   releaw 


••■« 


I|.    Op  TP3    ^IFFERBNT    KlNP9  OF  RKIrFASB^  VITVL 
RBSFJECT   TO   TH£IR   OfJ^KATlON. 

Rblbasbs^  says  Lord  Coke,  are  of  four  diflerBOt  kinds^ 
t.€,  ist,  those  which  eauneby  way  of  mkier  le  esiaU,  ot 
paamigaB  estate;  ad,  by  wayof  mJl^erlriiiW,  orp^esiag 
a  right ;  sd^  by  way  of  oreatioa  or  enlargcmeBt  of  an  eatat^^ 
4th,  by  way  of  exltiigii»kmeBit;  and  Sir  Wiffiam  Bkdk* 
stone  adds  a  dtb,  m.  by  way  of  entry  andieoffinent^ 

I6t,  Of  releasee  enuring  by  way  of  mkter  ia  passiag  an  Reieue  for 

estate,     where  two  or  more  become  sewed  e«  the  eame  eiteteT 

estate  by  a  joint  titfe^  as  by  a  oentraet  oi  dsseent,  aa 

joint-tenants  or  eoparceners,  and  one  of  thtan  nekflees  lua 

right  to  the  other,  sneb  release  is  eaid  to  enure  by  w%y  of 

mkier  1$  e9iat&^  ^  for  when  two  several peraooe  oaneinby 

the  same  fidudal  oentsael,  one  of  them  migbt  dischjsrge  to 

the  other  the  beaeSi  of  si^ch  fencbl  contnei  by  a  teleasey 

because  no  notoriety  wes  needftd,  since  there  was  a  snfi*. 

cient  notoriety  in  tht^  prior  feudal  eontxaci ;  thns^  two  oo- 

pareen^rseomeinio  one  enlMre  feud,  descending  ftom  Aeir 

ftAher,  and  thevefere  tiMynu^  release  toieabh  other  wilii^ 

ont  any  notoriety  by  f^ffinent;  because  ti^y  take  by^ 

reason  of  the  former. oontvaet  and  descent  to  them»  wJuch* . 

estabUsbee  them  in  the  posseasien  without,  any  notociely^; 

but  since  coparceners  transmit  distinct  estates  to  their 

cbil^en,  4hey  may  also  pass  sack  eetateab^&offinenit;  fiDar 

th^  have  in  respect  of  the  descending  line  distin(^.eetate^ 

wl^eb  they  may  peso  by  a  distinct  fenffinent.;  bat  joints 

tenanAi  can  only  pass  Khe  estate  by  rdeaae,^  as4  not  by 

feoffinent,  properly  speaking,  for  they  amia  sakly 

»  MiUmme  v.   Ewart,    6  •  2  Com.  3^5, 

Dumf.  &  £asV  381  >  and  '  Co.  Lit  273^ 

Mq^s^  dem.  Fo^d  t.  Fofmd,  1  Oilb.  Te%  73*. 
there  cited. 
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RELEASE,  first  feudal  contract^  and  therefore  a  second  feofiment 
"  ^  cannot  give  any  other  farther  title  or  notoriety^  because 

every  person  shall  be  supposed  to  be  in  by  the  elder  and 
most  worthy  tide,  which  is  the  prior  feofiment,  nor  is  this 
any  injury  to  a  stranger's  pracipe,  for  he  may  bring  it 
against  them  all  according  to  the  prior  feudal  contract ; 
and  if  any  of  them  disclaim,  the  rest  must  defend  for  the 
whole,  or  lose  their  interest'.  So  neither  can  tenants  in 
conunon  release  to  each  other,  but  they  must  pass  their 
estate  by  deed  of  conveyance,  because  this  estate  being 
established  by  different  notorieties,  each  having  passed  by 
distinct  liveries,  they  must  pass  to  each  other  by  a  distin- 
guishing livery,  else  it  cannot  be  known  in  whom  such 
parts  are  which  formerly  had  passed  by  a  distinct  livery ; 
and  against  tenants  in  coumion,  there  must  be  several 
prmpes,  they  having  several  freeholds'. 

So  if  one  joint-copyholder  release  to  his  companion, 
this  is  good  without  surrender  or  admittance^  for  the  first 
admittance  was  of  them  and  every  of  them,  and  the  ability 
to  release  was  from  the  first  conveyance  and  admittance  ^ 

And  as  in  releases  which  operate  by  tnitter  le  estate,  the 
release  is  supposed  to  be  already  seised  of  the  inheritance 
hy  virtue  of  the  former  feudal  contract,  and  the  release 
only  operating  as  a  discharge  from  the  right  or  pretension 
of  another  seised  under  the  same  contract,  and  not  as  a 
transfer,  no  words  of  inheritance  in  the  release  are  neces- 
sary*; but  where  the  release  operates  by  enlaxgement,  the 
releasee  having  no  such  previous  inheritance,  and  fiefs  be- 
ing either  for  life  or  in  fee,  as  they  are  originally  granted, 
the  r^ease  gives  the  estate  to,  the  releasee  for  his  life  only, 
unless  it  be  expressly  made  to  him  and  his  heirs  *.  But  one 
tenant  in  common  caniiot  release  to  his  companion,  but 
each  must  pass  the  estate  to  the  other  by  feofiment  and 

'  Gilb.  Ten.  73.  "  Co.  Lit.  9,  29a. 

•  Co.  Lit.  195.  *  Co.  Lit  373,  b,  n,  («)i 

^WaseY.  Pretty, W'mch,2.    Gilb.  Tbn.  74. 
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livery^  or  some  equiponent  couToyance ;  because  tenants     RELEASE. 
in  commoii  have  distinct  freeholds,  which,  having  been 
creat^  by  different  acts  or  liveries,  they  must  pass  to 
each  other  by  different  liveries. 

fidly.  Of  releases  operating  by  way  of  milter  le  droit.        Release  by 

Beleases  are  said  to  enure  by  way  of  nutter  le  droit  "•'"••"  '*  '''^*- 
where  a  person  is  disseised,  and  he  releases  to  the  dis- 
seisor himself,  or  his  feoflSee,  or  to  the  heir  of  the  disseisor*, 
who  being  in  possession,  are  therefore  capable  of  taking  a 
release  of  the  right ;  and  nothing  passing  but  the  right 
(droU),  the  release  is  said  to  enure  by  way  of  mitter  le  droit. 
In  which  cases,  the  possession  being  in  the  releasee,  and 
the  right  in  the  releasor,  the  uniting  of  the  right  to  the 
possession  completes  the  title  of  the  releasee:  tlie  dif- 
ferent degrees  of  title,  however,  in  the  disseisor,  his  feoffee, 
or  his  heir,  give  the  releases  made  to  them  different  ope- 
rations, which  will  be  shown  hereafter  *. 

3dly,  Of  releases  which  enure  by  way  of  enlargement.  Of  reieaset 

Releases  enure  by  vnty  of  enlargement  when  the  posses-  ^/a^^SnMr. 
sion  and  inheritance  are  separated  for  a  particular  time, 
and  he  who  hath  the  reversion  or  inheritance  releaseth  to 
the  tenant  in  possession  all  his  right  or  interest  in  the 
land ;  such  release  is  said  to  enlarge  his  estate,  and  to  be 
equal  to  an  entry  and  feoffment,  and  to  amount  to  a  grant 
and  attornment^,  because  it  transfers  the  estate  in  like 
manner  as  a  feoiiment  with  livery,  of  corporeal,  and  a  grant 
and  attornment  of  incorporeal  property. 

As  the  release  enuring  by  way  of  enlargement  is  that 
which  is  used  in  the  conveyance  by  Ua$e  and  release,  it 
will  be  proper  to  be  somewhat  particular  in  giving  the 
reader  a  clear  conception  of  its  nature  and  operation. 

In  order  that  a  release  may  take  effect  by  way  of  enlarge- 
ment, it  is  necessary  that  the  releasee,  at  the  time  the 

»  lit  s.  466 ;  Co.  lit  ^74,  Fiixch,  44  ^  5  Go.  1 2^,  ^Y^^' 

376 ;  Gilb.  Ten.  55^  26g>  302 ;  and  see  Gilb.  Ten. 

*  Gilb.  Ten.  54.  69. 
^  Co.  Lit  273,  a,  ti.  (1); 

VOL,   IV.  B 
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RXLEASE.  release  is  made,  Aould  be  in  actual  possessioii  of^  or  at 
Ifeast  have  a  vested  interest  in,  the  lands  intended  to  be  re- 
leased %  and  that  there  shotdd  be  privity  between  hkn  and 
the  releabor^ 

And  whenever  these  requisites  concur,  the  release  is  ca- 
pable of  having  this  mode  of  operation,  and  therefove  a 
release  by  way  of  enlargement  may  be  made  to  tenants  in 
dower,  or  by  the  curtesy,  they  having  possession,  and  pri- 
vity of  estate  with  respect  to  the  releasor'.  So,  if  theK 
be  lessee  for  life  or  years  in  possession,  the  lessor  may 
enlarge  those  estates  by  release  to  the  lessee ;  and  if  the 
lessor  grant  over  the  reversion,  the  estate  or  intdrest  of  the 
'  grantee  Or  assignee  may  be  enlarged  by  the  release  of  him 
in  reversion  ^.  So,  if  there  he  a  lessee  for  life,  remainder 
in  tail,  the  remainder  in  fee,  he  in  remainder  in  fee  nay 
enlarge  the  estate  of  the  lessee  by  rel€iase,  for  notwith- 
standing the  mesneremainder^,  there  is  possession  and  pri- 
vity. But  if  a  man  lease  for  twenty  yean,  and  the  lessee 
assigns  for  ten  years,  a  release  by  the  reversioner  to  the  as- 
signee is  void  for  want  of  privity :  a  rdease  to  ihe  lessee  is 
however  good,  for  he  hath  the  possession  notwithstanding 
the  assignment ;  the  possession  of  the  lessee  being  always 
cohsidered  the  possession  of  the  lessor,  lie  holding  as  his 
bailiffs. 

And  if  a  man  make  a  lease  for  years,  the  remainder  for 
life,  and  afterwards  releases  to  the  tenant  for  years,  this 
is  good,  because  the  tenant  for  years  hokbi  of  the  rever- 
sioner, and  pays  him  the  services,  and  ought,  at  common 
law,  to  attorn  to  his  grants,  and  not  he  in  the  remainder 
for  life ;  and  therefore  where  tenant  for  years  accepts  a 
release  of  the  reversion,  it  must  consequently  be  good; 
4Lnd  in  this  case  a  release  to  him  in  the  remainder  for  life 
would  be  good  likewise,  because  the  lessee  in  the  origfinal 

^  Co.  Lit.  970,  a,  n.  (3).  '44  Ass.   35;    but  see 

*  2  Rol.  Abr*  400, 401.        Brownl.  907. 

•  Co.  Lit,  273,  a ;  2  Rot  *  «  Co.  lit.  270 ;  Dyer,  4, 
Abr.  401.  pi.  2  ;  Carter,  62. 
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oreation  took  die  estate  for  years,  subject  to  such  re- ' 
maiiMLer  for  life,  and  therefore  there  needs  no  consent  from  ' 
the  lessee  for  years  to  enlarge  the  estate  into  a  fee^. 

But  a  man  nmst  not  only  have  an  immediate  xdation, 
but  he  must  have  possession  of  the  estate ;  for  if  he  has 
assigned  it  over  to  another,  there  can  be  no  such  posses- 
sion upo9  which  a  release  can  operate;  for  it  would 
destroy  ihe  solemnity  of  contracting,  if  the  release  were  to 
pass  l^e  estate,  and  charge  the  tenant  when  the  party  wais 
not  veally  in  possession.  Therefore,  if  tenant  by  die  cui^ 
te^  gnmis  over  his  estate,  he  is  not  afterwards  capable  of 
taking  a  release,  for  his  estate  is  created  mei;ely  by  law, 
and -he  remains  tenant  to  the  heir^,  and  subject  to  waste, 
and  was  formerly  compellable  to  attorn  to  the  grants  of 
Ihe  revOTsioner ;  and  he  has  no  possession  in  paiSf  which 
may  be  enlarged  into  a  fee  K 

But  the  grantee  of  tenant  in  dower,  or  by  (he  curtesy, 
is  capable  of  taking  a  release,  because  of  the  privity  and 
notoriety  of  possession '. 

So  if  a  feme  covert  be  tenant  for  life,  a  release  to  the 
husiband  and  his  heirs  is  good ;  for  there  is  both  privity 
and  ^m  estaite  in  •the  husband,  upon  which  the  release 
may  •sufficiently  enure  1^  way  of  enlargement;  for  by  the 
intermarriage  he  gains  a  freehold  in  right  of  his  wife  '^^ 

So  if  a  man  make  a  lease  for  life^  the  remainder  for 
life,  ai]id4lie'&«t  lessee  dies,  a  release  to  him  in  the  re- 
mainder, andto  his  heirs,  is  good,  before  he  enters,  to  enlarge 
Jkis  estiite,  beoause  he  hath  an  estate  of  a  freehold  in 
iaw  in  him,  which  may  be  enlarged  by  release  ^before 
ent»y  . 

A|so,  if  an  advowson  be  granted  for  years,  tb^  pfktiipnage 
jfor  years  is  in  the  grantee,  and  he  may  accept  a  i^Iease 
in  fee  of  the  patron;  ,but  tf  one,  two,  or  three  ^voicl^aqc^s 

*  Co.  Lit.  vj^  '  2  Rol.  Abr.  400,  401 . 

*  Quart  to  the  lord  ?  See  "  Co.  Lit.  273,  b ;  Keilw, 
•Watk.  Desc.  c,  1,  s.  3.  129,  pi.  97. 

^  Co.*  Lit.  273,  a.  "  Co.  Lit.  270,  b. 

r  a 
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RELEASE,    -are  granted,  the  patronage  is  not  separated,  nor  can  such 
— ''  grantee  accept  of  a  release  in  fee  of  the  patron  in  fee  who 

hath  the  inheritance  ^ 

-  Also,  if  a  man  seised  of  a  rent  in  fee  grants  it  for  life, 
•he  may  enlarge  it  by  release  '. 

A  release  by  a  lessor  to  his  lessee  at  will,  haviii^  en- 
tered by  force  of  such  lease,  is  also  good  in  respect  of  the 
privity  between  them ;  and  it  would  be  a  vain  thing  for  the 
•lessor  .to  make  livery  and  seisin  to  one  already  in  posses- 
Hsion  of  the  land  by  his  own  i^eexnent  'J.  But  if  tenant  at 
will  makes  a  lease  for  years,  and  the  lessee  enters,  he  is 
.a  disseisor,  and  a  release  or  confirmation  4o  the  tenant  at 
will  afterwards  is  void,  because  the  privity  is  dete^niIl^d^ 
And  a  release  to  >a  tenant  at  sufferance,  as  where  lessee 
.for  years  holds  over,  is  void ;  for  though  there  is  a  posses- 
won,  yet  there  is  no  privity,  which  is  equally  requisite'. 

But  a  release  4o  a  lessee  for  years  only^  before  eairy, 
•will  be  no  enlargement  of  the  estate  of  the  lessee,  he  having, 
till  entry,  neither  a  possession  nor  a  vested  interest,  but  an 
fifUeresse  termini  ovly^  ;  but  otherwise  after  entry. 

All  then  that  is  requisite  to  giw  operation  to  a  release 
of  lands  for  the  purpose  of  enlarging  the  particular  estate 
•into  a  fee,  it  will  be  perceived,  is  actual  possession  or  a 
vested  interest  in  the  releasee,  and  a  privity  of  estate  be- 
tween him  and  the  releasor.  Hence  the  expense  of  a  bargain 
•and  sale  for  a  year,  to  give  possession  previous  toa  release 
of  title  reversion,  may  frequ'ently  be  avoided ;  for  a  release 
rby  trustees  to  uses,-  to  their  cestui  que  use,  or  cestui  que  trusty 
would  alone  transfer,  to  him  the  fee^  So  a  release  by  the 
owner  to  a  tenant  by  elegit,  statute-merchant,  or  statate- 

•  Jon.  19.  •  Co.  Lit.  ^70,  b;  Dyer, 

^  43  Ass.  8 ;  2  RoL  Abr.  28,  pi.  ig;  Cro.  Eliz.  268; 

400.  3  Leon.  152 ;  Brownl.  207  ; 

«  Co.  Lit.  .270,  b  ;     Lit.  Cro.  Jac.  170. 

s.  460,  461 ;    Dyer,  269,  b,  <  Lit.    s.  459;    Co.    lit. 

pi.  20 ;.  Owen,  28,  29,  S.P,  270^  a. 

'  Shaw  V.  Barber,   Cro.  ■  See   Lit.   s.  462,    463, 

•     *      Eliz.  830.  464 ;  Co.  Lit.  271,  a. 
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staple'.    So  if  a  feme  coyert  be  tenant  for  life,  she  may    RELEASB. 
by  release  only  transfer  such  estate  ta  her  husband^. 
4thly9  Of  releases  enuring  by  way  of  extinguishment  .      Of  reieuei 
In  some  cases^  where  the  releasee  cannot  have  the  thing  tingabbBtnt^ 
released  by  way  of  miiter  le  droit,  8cc.  or  enlargement^  yet 
the  release  shall  enure  by  way.  of  extinguishment  against' 
sU  other  penons ;  as  when  the  lord  releases  his-  seigniory 
tQ  his  teq^nt  of  the  land,  or  when  the  grantee  of  a  rent^ 
chaise  or  common  releases  to  the  tenant,  such  releases 
absolutely  extinguish  the  rent,  the  services,  or  the  common> 
though  the  releasee  be  only  tenant  for  life*;  for  the  tenant 
cannot  have  services  or  rent  to  receive  of  himself,  nor 
take  common  in  his  own  hands^    So,  if  a  lease  be  made  ta 
one  for  life,  reserving  rent  to  the  lessor  and  his  heirs;  if 
the  lessee  be'di8seised,.and  after  the  lessor  releases  to  the 
lessee  and  his  heirs  aU  his  right  in  the  land,  and  after  the 
lessee  enters ;  in  this  case  the  rent  is  extinct,  but  the  right 
of  the  reversion  doth  not  pass*. 

And  if  a  lease  be  made  to  one  for  years,  reserving  a 
rent,  and  the  lessor,  before  the  lessee's  entry,  release  ta 
him  the  reversion,  this  will  effect  an  extinguishment  of  /  * 

the  rent,  although  it  cannot  until  entry,  as  has  been  be- 
fore observed,  operate  as  an  enlargement^. 

Also,  if  tenant  for  life  demises  his  land  to  another  for 
the  life  of  the  lessee,  with  remainder  over  to  a  third  per- 
son in  fee,  and  the  reversioner  release  to  the  lessee,  he 
will  be  for  ever  barred ;  not,  however,  by  reason  of  the 
release  enuring  by  way  of  mUter  le  droit,  which  it  does  not,, 
for  then  should  he  have  the  whole  right,  noribyway  of 
enlargement,  for  at  the  time  of  executing  the  release  he 
had  not  an  actual  reversion,  which  had  been  disposed  of, 
by  the  tenant  for  life,  but  osily.a  right  to  the  reversion ;, 
the  bar  is  therefore  by  way  of  extinguishment  of  right  ^..      ^ 

*  Co.  lit.  270,  b.  '  lit  s.  456* 

'  Ibid.  373,  b.  *  Co.  lit.  270,  a. 

■  Lit  1^.  479;    Co.  lit  *  lit  s.  470 ;    Co.  lit^ 

279^  b.  280,  a.  270>  a. 
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Hit^^iSB.        It  id  ber^  to  be  iioted^  that  before  tke  statute  df  quia 
"   emptor ei,  if  a  tiaan  Had  aliened,  the  feud  wts  forfeited ;  bni 
afterwards  tJiat  wds  compounded  for  fines :  biti  thfe  lord 
could  then  (My  deftiand  a  certain  composition :  and  becalise 
(h^  tetiant  had  st^^om  fealty,  he  could  not  withdraw  hmself 
out  of  th^  fetidal  service  during  life,  but  after  the  death  of 
the  feoffee,  the  lord  was  enforced  ia  take  the  feoffee  for  his 
tenaiit ;  for  the  lord  could  not  inl7odtice  the  heir  into  thd 
feud,  contrary  to  the  alienation  of  the  anoestor.  And  aftte 
the^dtdiute  oi  quia.en^tores^  the  lord  could  avowtipoh  the 
feoffor  till  the  arrears  w^re  tendered :  but  both  before  and 
dter  the  statute,  by  acceptance  of  the  feoffee,  he  became 
his  tenant;  for  it  is  a  plain  consent  to  the  alienation^    So 
in  terms ;  if  a  termor  assignl^,  and  the  landlord  accepts 
tent  (Votn  the  skssignee,  he  can  have  no  action  against  the 
termor,  because  the  rent  id  a  servibe,  which  being  takesi 
from  the  assignee,  establishes  hitn  in  the  term,  and  he  cannot 
demand  the  service  but  frohi  the  tenant  of  the  hmd ;  but 
^here  ther^  id  no  such  acceptance,  if  the  termor  aftBi|p[is 
in  his  life-time,  or  the  executbr  after  his  decease,  yet  an 
tietion  of  debt  lies  for  the  rent  i^nsi  the  executor ;  for  a 
term  for  yiears  being  the  smallest  estate,  is  presumed  td 
continue  in  t^e  person,  and  the  contract  is  supposed  to  M 
performed  by  that  person,  unless  he  accept  another  tenant : 
and  that  pehson  has  a  cohtinusknCe  tb  perform  all  contraetii 
ds  long  as  there  is  an  executor  that  Represents  him^  and 
has  assets  to  perform  his  contracts  ^.   But  a  man  majr  h^tna 
an  action  of  covenant  on  the  covenants  in  the  ItWi^  after  ti^l^ 
acceptance  of  the  assignee  for  his  tenant;  b^caude,  tfaMigh 
the  acceptance  discharges  the  tenant  frdm  th^  actlOA  of 
debt,  because  it  discharges  th^  service  by  accej[>ting  ahtlth^ 
yet  without  tegal  words  and  a  solemn  contract  in  Wtitili|^ 
the  covenant  cannot  be  discharged ;  for  i^ivtltur  e^  ffgtt^ 
mine  qito  ligatHem  est  ^. 

'*  5  Co.  24;  1  Sid.  266.        CaJr.  188,  46^—41^0;   ^itb. 
•  Cro.Jac.309,522;Cro.^  Ten.  67. 
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5.  Lastly,  a  release  aiay  enure  by  way  of  entry  and     BXLBASS. 
feoffinent  ^    As  if  there  be  two  joint  disseisors,  and  the  — — — 
disseisee  release  to  one  of  them,  he  shall  be  sole  seised,  ^^^^,|[|^ 
and  shall  keep  out  his  former  companion ;  which  is  the  •^  lieoffiiient.. 
same  in  effect  as  if  the  disseisee  had  entered,  and  thereby 
put  an  end  to  the  disseisin,  and  afterwards  enfeoffed  one- 
of  the  disseisors  in  fee  <. 

III.   What  Persons    arb  capable  of   making  a. 

•  Release. 

Generally  speaking,  all  persons  may  relinquish  or 
release  their  right  to  lands  or  tenements,  or  other  interests; 
subject  only  to  the  operation  of  the  release  bein^  varied  in 
its  extent,  according  to  the  interest  of  the  releasor,  as  whe- 
ther sole  or  joint,  whether  possessed  in  his  own  right  or 
in  right  of  another,  and  the  like. 

Thus,  one  jf>int*tenant  of  a  rent  in  fee  may  release  all 
his  right  to  the  reversioner,  but  this  will  not  pass  the  moiety 
of  his  companion;  but  otherwise  as  to  penonal  things,  of 
which  one  joint-tenant  may  release  the  whole,  unless  the 
personalty  be  mixed  with  the  realty  **. 

So  inhabitants  of  ancient  messuages,  oititled  to  have 
common  by  reason  of  their  commorancy,  cannot  release 
it ;  for  though  one  inhabitant,  or  set  of  inhabitants,  should 
release  it,  a  succeeding  one  might  claim  it^ 

So  churchwardens,  having  nothing  but  to  the  use  of  the* 
parish,  and  the  corporation  consisting  of  both,  one  only 
cannpt  release  or  give  away  the  goods  of  the  church^. 

Nor  can  the  ordinary  release  an  administration  bond|. 

An  executor  may,  before  probate  of  the  will,  release  a  iWeuw  by 
debt  due  to  the  testator,  for  he  derives  his  authority  from 

'  «  Blac,  Com.  3^5.  ^  March,  73 ;  Jenk.  305 ; 

»  Go.  lit.  278.  Cro.  Jac.  235;  Yelv.  173; 

^  4  Rol.  Abr.  481 .  2  Brownl.  915. 

'  Smith  V*  (hUetpood,  Cro*  '  Holt's  Rep.  660;  Comb« 

ht,  152-  263. 

'1 


2l5  ELEMENTS    OF        [BOOK  lit.   PART  II. 

« 

HELHASE.    the  testator/ and  not  from  the  act  of  the  ordinary ;  in  like 
~"  manner  may  he  take  releases  for  debts  paid  by  him  ". 

'  And  if  there  be  two  executors,  and  one  of  them  release 
a  debt  due  to  the  testator,  this  shall  bind  both,  for  each 
hath  an  entire  authority  and  interest  different  from,  other 
joint-tenants ;  and  hence  it  is  held,  that  if  one  executor 
release  to  his  companion,  nothing  passes,  because  each 
ivas  possessed  of  the  whole  before  ". 

So  if  there  be  two  administrators,  and  one  of  them  re- 
lease  a  bond  due  to  the  intestate,  this  shall  bind  his  com- 
panion,  and  be  a  good  discharge  to  the  obligor ;  as  the 
statute  31  Ed.  3,  cap.  11,  gives  an  administrator  the  same 
power  over  debts  due  to  an  intestate  as  an  executor  had, 
and  an  administrator  by  r<^leasing  without  consideration  is 
equally  liable  to  a  deva^atdt  with  an  executor^  (1). 

An  infant  executor,  upon  an  actual  payment  and  full 
satisfaction  made  to  him,  may  release  a  debt  due  to  his 
testator,  but  cannot  widiout,  for  that  this  would  be  a  devat" 
tavit  in  him^. 

And  it  has  been  held,  that  if  there  are  two  executors, 
and  they  join  in  a  ireceipt,  and  one  only  receives  tl^ 
money,  as  to  cieditors,  who  are  to  have  the  utmost  benefit 
of  the  law,  ekch  is  liable  for  the  whole,  though  one  executor 
alone  might  have  released,  and  the  joining  of  the  other 

»  6  Co.  a8 ;  Off.  Exec.  33;  '  WilUam  v.  Pen,  Pas. 

Plow.  281.  iiGeo.  a,mB.R. 

.  -o       *u     o       w  '  6  Co.  27 ;  Co.  lit.  17a ; 

»  Bac.  Abr.  8vo.  700.  And?  177 ;  MW,  146. 

(1)  In  the  case  of  Hudson  v.  Hudson^  M.  1737,  in  Chan. 
Lord  Hardwicke  was  of  a  contrary  opinion,  on  the  differ- 
ence the  law  makes  between  an  executor  and  an  adflaini- 
strator ;  the  former  coming  in  not  by  the  act  of  the  ordinary, 
but  by  the  will  of  the  testator,  consequently,  his  authority 
and  interest  In  the  assets  is  greater,  8cc.  The  law,  however, 
is  as  stated  in  the  text ;  the  opinion  of  Lord  Hardwicke  in 
Hudson  V.  Hudson  being  applicable  only  to  the  particular 
circumstance  of  that  case.  Jacomb  v.  Iiarwood,  2  Ves.  265. 
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was  unnecessary ;  but  as  to  legatees,  and  those  claiming    RELEASE, 
distribution  who  have  no  remedy  but  in  equity,  the  receipt  — — — — 
of  one  executor  shall  not  charge  the  other,  for  the  joining 
in  the  receipt  is  only  matter  of  form ;  the  substantial  part 
is  the  actual  receiving,  and  this  only  is  regarded  in  con- 
science 9. 

A  husband  by  the  intermarriage  acquires  such  an  in-  RefeMe  by 
terest  in  all  debts  due  to  the  wife,  that  he  may  release 
them,  and  such  release  shall  bind  the  wife'.    And  the 
husband  alone  may  release  waste  done  by  lessee  for  life 
before  coverture,  upon  a  lease  made  by  the  feme*.    So  all 
rights  accruing  to  the  wife  during  coverture,  may  be  re- 
leased by  the  husbands    Thus  the  husband  may  release 
the  wife's  right  under  the  statute  of  distribution".    And 
though  the  husband  and  wife  are  divorced  a  tnensa  et  thoro, 
yet  the  husband  may  release  a  legacy,  8ic.  left  to  her  *.   So 
where  a  legacy  was  given  to'  a  feme  covert  who  lived  se- 
parate from  her  husband,  and  the  executor  paid  it  to  the 
feme,  and  took  her  receipt  for  it;  on  a  bill  brought  by  the 
husband  against  the  executor,  he  was  decreed  to  pay  it 
over  again  with  interest^.    Also,  if  a  feme  covert  sue  a 
woman  in  the  spiritual  court  for  adultery  with  her  husband, 
and  obtain  a  sentence  against  her  and  costs,  the  husband 
may  release  those  costs,  for  the  marriage  continues,  and 
whatever  accrues  to  the  wife  during  coverture  belongs  to 
the  husband*.    But  if  the  husband  and  wife  be  divorced 
a  mensa  et  thoro j  and  the  wife  has  her  alimony,  and  sues 
for  defamation  or  other  injury,  and  there  has  costs,  and  the 
husband  release  them,  this  shall  not  bar  the  wife,  for  these 
costs  come  in  lieu  of  what  she  hath  spent  out  of  her  ali- 

"1  1  Salk.  318,  dI.  a6,  per  *  i  Salk.  115,  pl.4 ;  Lord 

Ld.  Harcourt ;  ana  see  Scur-  Raym.  73. 

/idd  V.  Howes,  3  Bro.  Cha.  "  Lucas,  63. 

Ca.  go.  '  Moor,  665 ;  Cro.  Eliz. 

'  17  Edw.  3,  66 ;   2  Rol.  •  908 ;  Noy,  45. 

Abr.  410.  ^  Vem.  261. 

•  42  Edw.  3,  18;  2  Rol.  *  .1  Salk.  115,  pi.  4,  per 

Abr.  402.  Holt,  Ch.  J. ;  Ld.  Raym.  7. 
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i^lffgAifB.     mo&y,  which  is  a  separate  mamtenaace,  and  not  in  the 
power  of  her  husband*. 

•  

IV.  What  may  be  ^kb  Subject  of  a  Rbmasb. 

Baleaw  of  pot-       It  was  an  established  maxim  of  the  common  law,  that  a 

mere  possibility,  right,  title,  or  any  other  estate  in  the  land 
or  thing  that  was  not  in  possession  or  vested  in  right,  could 
not  be  released  to  a  stranger,  because  a  release  supposes  a 
right  in  being,  and  it  was  thought  to  countenance  main- 
tenance, and  multiply  contentions  and  suits,  to  transfer 
choses  in  action,  possibilities  and  contingent  interests,^. 
Hence  it  is  held,  that  an  heir  at  law  cannot  release  to  his 
iather^s  disseisor  in  the  life-time  of  the  father,  for  the 
heirship  of  the  heir  is  a  contingent  thing,  for  he  may  die 
in  the  life-time  of  the  father,  or  the  father  may  ^lien  the 
lands  ^ ;  and  hence,  therefore,  such  a  release  would  be  void, 
and  the  son  might  enter  upon  the  father's  death,  notwith- 
standing his  release** :  and  though  the  words  ''  qua  quom- 
moA  infutuTO  habere  potero**  are  inserted  in  the  release,  it 
will  make  no  difference ;  but  if  the  heir  releases  with  war^ 
ranty,  it  bars  him  when  the  right  descends  ^  for  the  war- 
ranty being  a  covenant  for  the  defence  of  lands  by  a  man's 
own  act,  is  made  equal  to  a  feudal  contract,  and  therefore 
repels  the  party  or  his  heirs  from  claiming  it,  since  he  is 
bound  to  defend  it  to  another '. 

So  if  the  conusee  of  a  statute  release  to  the  conusor  all 
his  right  to  the  land,  yet  he  may  afterwards  sue  out  exe- 
cution, for  he  has  no  right  to  the  land,  but  only  a  pos- 
sibility >.    So  if  a  creditor  release  to  his  debtor  all  the 

f  *  2  RoL  Rep.  426 ;  2  Rol.  Dev.  140;  but  qudcre,  if  by 
Abr.  343^  3  Bulst.  264.  indenture,  would  it  not  ojpe- 

^  Lampet's  case,   10  Co.  ~  rate  as  an  estoppel  ? 
41,  a;  Cro.  Eli2.  552.  *  2  Leon.  20;  Hob.  130. 

*  lit.  ft.  446;  CJo.Lit.  265,        '  Gilb.  Ten.  53. 

a ;  10  Co.  51 ;  Bridgm.  76,  <  Ami.  133 ;  Co.  lit.  26^; 
S.  P.  Cro.  Eliz.  552 ;  2  Bd.  Ahr. 

*  Co.  lit.  265,  a;  Gilb.    405.: 
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right  and  title  which  he  hath  to  Us  hnds^.a&d  afterwards    BBLSASb 
gets  judgment  against  him,  he  may  extend  a  moiety  of  the 

ft 

same  land,  for  he  had  no  right  to  the  I$md  at  the  time  of 
the  release,  and  the  land  is  not  bound  but  in  respect  to 
the  person  \  So  if  the  plaintiff  release  all  demands  to  the 
bail  in  the  King's  Bench,  and  afterwards  judgment  be 
given  against  the  principal^  execution  may  be  sued  against 
the  bail|  for  that  at  the  time  of  the  release  there  was  only  a 
possibility  of  the  bail  becoming  chargeable  ^ 

And  where  there  was  a  lease  to  the  husband  and  wife 
for  life,  the  remainder  to  the  survivor  of  them  for  twenty* 
one  years,  and  the  husband  granted  it  over ;  though  the 
husband  Burrived,  the  grant  was  held  void  because  it  was 
contingent  "^1 

And  if  libe  next  presentation  to  a  church  be  granted 
to  A.  and  B.  and,  living  the  incumbent,  A  release  all  his 
estate,  title  and  interest  to  B*  this  release  is  void,  it  being 
of  a  chose  in  action ;  but  it  would  have  been  otherwise  had 
the  release  been  made  after  the  avoidance,  at  which  time 
the  interest  would  have  been  vested  inAK 

And  for  these  reasons  it  was  held,  at  common  law^  that 
i£  a  woman  before  marriage  hid  accepted  of  a  jointure  in  bar 
and  satis&ction  of  dower^  this  would  not  have  bound  heri 
because  at  the  time  she  had  no  right  to  dower "«  And  in 
the  case  of  Theobald  t.  Duffu^^^  it  was  detennined,  that  a 
possibility  of  a  term  is  aasignaUe  for  a  good  consideration* 

But  it  is  laid  down  in  JSoe's  ease^  that  a  duty  uncertain 
at  first,  whibh  updn  a  oonditioti  precedent  is  to  be  mlMle 
certain  afterwards,  is  but  a  poaeibiUtyi  Whieh  cinnot  bte 
rdeased^}  as  a  nemme  pmn^  wiiitiag  on  a  rcnti  which 

*  a  Mod.  a8i ;  2  Lev.  ftls-        *  ,Cro.    ttlii.    1^3,   606  * 
*6  Co.  70;  floe's  case,    Owen,  85;    Leon.  167;   3 

Co.  Lit.  «es;  Moor,  469;  Leon.  056;  Dyer,  S44;  10 

Oo.Elis.  0^ ;  H^tt.  1^ ;  and  Co.  48. 

see  the  case  of  Hammn  ¥•  ^   KifMMiTii  Case,  4  Go.  i. 

Huxley f  Mllor,  85'd .  *  Dom.  Proc.March,  1  /ig. 

*  Poph.  5;    10  Co.  51 ;  *•  sCo/  70;  2  Mod.  281. 
HuU.  17;  Raym.  146. 
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RELEASE,  cannot  be  released  till  the  rent  is  behind^  for  it  is  the  n(Hi- 
pajrment  of  the  rent  which  makes  the  nomine  poena  a  duty'. 
So,  if  a  man  covenants  to  pay  lo/.  on  the  birth  of  a  child, 
the  covenantor  cannot  be  released  of  the  loL  it  resting 
merely  in  contingency,  whether  such  chUd  will  ever  be  bom 
or  notji.  Sq,  if  an  award  be,  that  upon  the  plaintiflfs  de- 
livering the  defendant  by  a  certain  day  a  load  of  hay,  the 
defendant  shall  pay  him  loZ;  in  this  case  the  lo/.  cannot  be 
released  before  the  day,  for  it  rests  merely  in  possibility 
and  contingency  whether  the  money  shall  ever  be  paid, 
for  it  becoines  a  duty  on  the  delivery  of  the  hay  only,  and 
not  before'. 

It  is  nevertheless  to  be  observed,  that  although,  for  the 
reason  before  given,  mere  possibilities  cannot  be  released 
to  strangers,  yet  rights,  titles  and  actions,  and  other  pos- 
sibilities may  be  released  to  the  terretenfmt  himself';  for 
this  has  no  tendency  to  create,  but  to  prevent  contention 
and  suits,  and  secure  repose  and  quiet;  and  therefore, 
says  Coke',  a  right  or  title  to  an  estate  of  freehold,  be  it 
in  prasenti  or  futuro,  may  be  released,  and  that  in  five 
manner  of  ways ;  viz.  i  •  To  the  tenant  of  the  freehold  in 
fact  or  in  law,  and  without  there  being  any  privity:  2.  To 
the  person  in  remainder :  3;  To  the  person  seised  in  rever- 
sion, without  privity :  i| .  To  a  person  who  has  right  in 
respect  of  privity  only,  (as  if  tenant  be  disseised^  the  lord 
may  release  his  services,  in  respect  of  the  privity  and  right, 
without  any  estate) :  5.  In  respect  of  privity  only  without 
right,  (as  if  tenant  in  tail  enfeoff  in  fee ;  although  the 
donee  after  the  feofiinent  has  no  right,  yet  there  being  a 
privity  between  them,  the  donor  may  release  to  hijn  the 
rent  and  all  services,  saving,  fealty). 

»  Bridges  v.  Etdan,  Yelv.  '  Bmcoi  v.  Aier,    Yelv. 

215;  Brownl.  116.  aifi;  and  see  a  Rol.  Abr. 

.  ^  NeiUe  V.  Sheffield,  Yelv.  407, 408. 

19*.  •  ioRep.48,  a. 
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V.  How  A  Release  shall  be  construso. 

Releases  were  formerly  construed  with  great  nicety 
and  strictness,  and  being  considered  as  the  deed  or  grant 
of  the  releasing  party,  were,  according  to  the  rule  of  law 
that  every  deed  shall  be  taken  sti^ongest  against  himself, 
taken  most  strongly  against  the  releasor  ^  They  have  since, 
however,  received  the  same  interpretation  as  other^  deeds 
and  contracts  between  parties,  and  are  equally  fiivouredby 
the  Judges,  bb  tending  to  repose  and  quietness  \  Hence 
ithath  been  established  as  a  general  rule  in  the  construction 
of  releases^  that  though  where  there  are  general  words 
only  in  a  release,  they  shall  be  taken  most  strongly  against 
the.  releasor ;  yet,  where  there  is  a  particular  recital  in  a 
deed,  and  then  general  words  follow,  the  general  words 
shall  be  qualified  by  the  particular  redtal,  and  the  intention 
of  the  parties  be  pursued  '. 

Thus,  where  in  debt  upon  an  obligation  the  defendant 
pleaded  a  release  of  all  errors,  and  all  actions,  suits  and 
writs  of  error  whatsoever;  it  was  adjudged  that  the  release 
extended  only  to  writs  of  error,  and  did  not  release  the 
obligation,  though  the  word  "  actions,"  had  it  stood  singly, 
would  have  done  it  ^. 

So  a  release  made  in  performance  of  an  award,  was  held 
not  to  discharge  a  growing  rent,  though  the  release  con- 
tained general  words^  extending  to  it,  for  "  that  it  was  not 
the  intention  of  the  parties*.'' 

And  it  seems  that  a  general  release  of  all  actions,  8cc. 
from  the  beginning  of  the  world  up"to  the  day  of  the  date 
of  the  said  release,  will  not  include  any  cause  of  action 

•  Dyer,  56,  57,  a ;  Plow.  ^  Abree  v.  Page,  Hetl,  9, 
sSg.  15. 

*  Hetl.  15;  8  Co.  148;  *  Hen  y.  Hanson f  Lev.  gg; 
Show.  154.  Sid.  141 ;  and  see  Stokes  v. 

'  Hob.  74 ;  Mod.  gg ;  Ld.    Stokes,  2  Jon.  104. 
Raym.   235,  663;   sed  vide 
R^yna.  399- 
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RSLEAdl!.     arising  upon  the  day  on  which  the  release  is  dated,  for 
"— —  that  day  is  not  included  *. 

Where  relMses  Rdeases  ako,  like  other  conveyances,  regularly  require 
SSffritMCTr,  '^  words  of  inheritance ;  for  as  in  feoffinents  there  was  re- 
quired Ihe  word  heirs  to  distinguish  the  ftud  or  fee 
£rom  such  estates  as  were  not  hereditary,  so  it  must  be 
inserted  iii  releases  which  come  in  the  place  of  feoffinents, 
in  eases  where  the  possession  was  preyiously  in  the  re- 
leasee ^.  Tf,  therefore,  a  lessor  release  to  his  less^  for  years, 
without  saying,  to  him  and  his  heirs,  such  lessee  hath  only 
an  estate  for  life  «.  Bo,  if  a  release  be  made  to  tenant  by 
statute  staple,  or  merchant^  or  e2egvf ,  by  him  in  Ae  reyer- 
sion,  of  all  his  right  in  the  land ;  by  this  a  freehold  only 
passes  for  the  life  of  the  releasee,  it  being  the  greatest  estate 
that  can  pass  without  apt  words  of  inheritance  ^.  And  if 
a  lessor  release  to  his  lessee  fur  autre  vie,  as  if  a  jooan  make 
a  lease  to  A.  Hurins  the  life  of  B.  and  then  releases  aU  his 
estate  to  A.  this  will  give  an  estate  to  A.  for  his  own  life 
and  not  for  the  life  of  B.  only,  because  an  estate  for  ft 
man's  own  life  is  considered  in  law  as  a  greater  estate  than 
that  fot  the  life  of  another  *. 

But  in  releases  that  enure  by  way  of  mitter  le  estate,  the 
word  *^  heirs''  is  not  requisite ;  as,  where  there  are  two 
coparceners,  and  one  of  them  releases  to  the  other,  this 
gives  a  fee  without  the  word  *'  heirs,"  because  it  hath  a 
'  necessary  relation  to  the  estate  of  which  the  other  was 
seised  ^  So,  if  there  be  two-joint-tenants,  and  one  release 
to  the  other,  this  passeth  a  fee  without  the  word  ''  heirs," 
because  it  refers  to  the  whole  fee,  which  fhey  jointly  took 
and  are  possessed  of  by  force  of  the  first  conyeyance. 
But  tenants  in  common  have  distinct  freehold,  and  cannot 

*  Dixon  y.  Terry,  3  Hfod.        •*  Co.  I4t.  275,  b; 

18ft.  *  Co.  Lit  ^73,  b  ;  2  Vent. 

*  Gilb.  Ten.  72.  328. 

*  Lit.    s.  465;    Co.  Lit.  '  Co.  Lit  9,  2^2. 
373,  b;  Jenk.200;  Jon.328; 

Cro.  Car.  335. 
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release  to  each  ofter,  nor  otiierwise  enlarge  the  estates  of    KEUasb. 
eadi  other,  wiliiO[at  projier  words  of  inheritance  ».  - 

And  a  release  of  a  bare  right  to  anotlier  for  a  day  or  an 
hour  is  good,  and  as  absolute  as  if  it  were  made  to  him 
and  his  heirs ;  for  the  disseisee  cannot  release  part  of  his 
estate  in  the  right;  for,  says  Ck>ke,  as  he  has  no  rig^  to 
any  estate  but  [that  of  which  he  was  seised,  therefore  he 
must  release  his  right  to  that,  or  none  at  all^. 

A  release  of  all  demands  is  said,  trr  littleton,  to  be  the  RtleMe  of 
most  effectual  release  of  aU  others ;  and  Lord  K^oke  says,  demimds. 
(hattiie  word  ^  demand*'  is  the  laigeat  word  inlaw  except 
efanm;  and  ihat  a  release  of  demands  disdiarges  afl  sorts 
of  actions,  ti^its  and  titles,  conditions  before  or  after 
breach,  execatsons,  appeals,  rents  of  aH  kinds,  covenants, 
annuities,  contracts,  recognizaneiss/  atatates,  commons, 
&c.* 

lliUB  by  a  release  of  fH  ^demands,  all  acticms  real,  per- 
sdtel  and  mixed,  and  all  actions  ef  appeal,  are  extinct  K 
So  a  release  of  aU  il^aands  extends  (except  in  the  case  of 
the  King '),  to  iriieritances,  and  takes  away  rights  of  entry, 
seisnre,  &c. ".  And  by  a  release  of  aH  demands  made  to 
the  tenant  of  the  land,  a  common  of  pasture  shall  be  ex- 
tinct*. A  felease  of  all  demeoids  wiM  also  bar  a  demand 
of  a  relief,  because  the  relief  is  by  reasdn  of  the  fieignioiy 
to  which  it  belongs  ^  So,  by  a  release  of  aH  demands, 
a8  manner  of  exectttions  are  gone,  for  the  reo^^eror  can- 
not sue  out  a  fieri  facias^  capias,  or  ^egii,  without  a  de-« 
mand  '• 

So  by  a  release  of  aU  demands  to  the  conusor  of  a 
'Statute-mercimnt  before  tfie  day  of  payment,  the  oonusee 
shall  be  barred  of  his  action,  because  that  the  duty  is 

^  Co.  lit.  9,  200.  "^  Co.  lit.  291. 

«»  Ibid.  374.  "Ibid. 

^  lit. 8.508;  Go.  Lit^agi.        "*  Cro.  Jac.  170. 

^  lit.  s.  509 ;  8  Co.  154.  ^  lit.  s.  508 ;  2  Rol.  Abr. 

^  Bridgnu  124.  407. 


224  BLBMENTS   OV        [BOOK  III.   PART  If. 

ULBASS.  iJwaya  in  demand  ^ ;  (yet  if  he  releases  ^  his  right  in  the 
land,  it  is  no  bar).  So  a  bond  conditioned  to  pay  money 
at  a  day  to  come,  is  a  debt  and  duty  presently,  and  may  be 
discharged  by  a  release  of  all  actions  and  demands  before 
the  day  of  payment'. 

But  in  an  action  of  debt  for  non-perfbrmonce  of  an 
award  made  for  the  payment  of  money  at  a  day  to  come, 
there  is  no  present  debt  nor  any  duty  before  the  day  of 
payment  is  come,  and  therefore  it  cannot  be  dischaiged 
before  the  day  by  a  general  release  of  all  actions  and  de- 
mand '.  So  if  a  legacy  be  devised  to  /.  S,  at  the  age  of 
twenty-three,  though  the  legatee,  after  he  attains  the  age 
of  twenty-one,  and  before  the  day  of  payment^  may  release 
it,  yet  by  the  word  ''  demands"  it  is  not  released,  but 
there  must  be  special  words  for  the  purpose  ^ 

Neither  is  a  release  of  all  demands  a  discharge  of  a 
covenant  not  broken  at  the  time ;  as  where  a  lessor,  on 
payment  of  6o/.  to  him  by  the  lessee  due  on  a  judgmttit, 
released  to  him  all  demands,  it  was  adjudged  that  this  did 
not  release  a  covenant  for  repairs  not  then  broken ; 
though  a  release  of  all  covenants  would  have  released  it". 
If,  however,  leasee  for  life  grant  over  his  estate  by  indea- 
ture,  reserving  rent  during  the  continuance  of  the  estate, 
and  afterwards  releases-to  the  assignee  all  demands  this 
•hall  discharge  the  rent^  for  he  had  the  freehold  of  the  rent 
in  him  at  the  time  *.  '  So  if  lessee  for  years  grants  over  by 
indenture  all  hid  estate,  reserving  a  rent  during  the  teno, 
and  afterwards  releases  to  the  assignee  all  demands^  this 
shall  release  the  rent,  for  though  he  cannot  have  an  action 
to  demand  all  the  estate,  yet  this  is  an  estate  in  him  of 

4  Co.  lit.  291  ;  Bridgm.  ">  Hancock  v.  Field,  Cro. 

124.  Jac.  170;  2  Rol.  Abr.  407  ; 

'  Cro.  Jac.  300.  Noy,  123. 

•  Yelv.   214 ;    Cro.  Jac.  «  Wittan  v.  Bie,   2  Rol. 
300.  Abr.  408 ;  Cro.  Jac.  486  ; 

*  10  Co.  51,  in  Lampet^B    Bridgm.  123 ;   2  Rol.  Rep. 
*    case.  "  205  Poph.  136. 
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the  teat,  and  assignable  over ;  and  in  an  action  of  debt  for     11ELEAS£. 

any  arrearages  after,  he  shall  claim  it  as  a  duty  accrued 

from  die  said  estate ;  and  it  shall  not  be  said  that  the  duty 

arises  annually  upon  the  taking  of  the  profits,  but  it  had 

its  commencement  and  creation  by  the  original  reservation 

and  contract  ^.    But  if  there  be  lessee  for  years  rendering 

rent,  and  the  lessor  grant  over  the  reversion,  and  then  the 

lessee  assigns  pver  his  estate,  and  afterwards  the  assignee 

of  the  reversion  releases  all  demands  to  the  first  lessee,  this 

shall  not  release  the  rent,  for  that  there  is  neither  privity 

of  estate  nor  of  contract  between  them  after  the  assignment ; 

but  if  the  release  had  been  made  to  the  assignee,  it  had 

extinguished  the  rent*. 

Also,  if  he  who  has  a  rent^charge  in  fee.  releases  to 'the 
tenant  of  the  land  all  demands  from  the  beginning  of  the 
world  till  the  making  of  the  deed  of  release ;  this  shall 
discharge  all  the  rent>  as  well  that  to  come  as  what  is 
past  ■. 

And  it  is  said  by  Littleton  and  Lord  Coke,  that  by  a  re- 
lease of  all  demands  a  rent-service  shall  be  released ;  but 
this  must,  it  should  seem,  be  intended  of  a  rent-service  in 
gross,  as[a  seigniory ;  for  a  release  of  all  demands  does  not 
discharge  rent  before  it  is  due,  if  it  be  a  rent  incident  to 
the  reversion ;  for  the  rent  at  the  time  was  not  only  not 
due,  but  the  consideration,  viz.  the  future  enjoyment  of  the 
lands,  for  which  the  rent  was  .to'  be  given,  was  not  exe« 
<mted  K  Thus,  where  in  an  action  brought  on  a  covenant 
in  a  lease  for  years  to  pay  the  rent  reserved,  the  de^ndant 
pleaded  a  release  by  the  plaintiff  of  all  demands  at  a  day 
befidre  thq  rent  in  question  became  due ;  the  plaintiff  re- 
ly that  the  release  was  "in  performance  of  an  award  of 


^  2  Rol.  Abr.  468,  in  the        *  20  Ass.   pi.  5 ;   2  Rol. 
case  of  Witton  v.  Bie.  ,  Abr.  408. 

*   Collins  V.  Hardingy    2        ^  Lit.  s.  510;  Co.  Lit.  291. 
Rol.  Abr.  408  ;  Moor,  544 ;  ^  . 

Cro.  E|i2.  606. 
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all  matters  in  controversy  bett^reefi  tfee  plaintiff  and  de- 
fendant ;  and  npon  demurrer,  it  was  adjudged  by  Foster, 
Mallet  and  Windham,  that  the  rent  was  not  discharged 
by  this  release,  as  it  became  due  by  tlie  perception  of  die 
profits,  and  was  not  like  to  a  rent-charge,  or  a  rent-parcel 
of  a  seigniory ;  and  they  held/ that  this  rent  being  incident 
to  the  reversion,  und  part  thereof,  was  no  more  released 
hereby  than  the  reversion  itself  was ;  and  that  this  con- 
struction should  the  rather  prevail,  as  it  was  not  the  inten- 
tion of  the  party  to  release  this  rent  *. 

By  a  release  of  all  actioiis,  'evfeiy  spelcies  of  action, 
whether  criminal,  real',  personal  or  mixt,  are  released,  and 
that  whether  they  are  cognizable  in  a  court  of  record  or  any 
inferior  court';  and  as  well  actions  whicli  he  hastisan  execu- 
tor, as  those  in  his  own  rigM  * ;  unless  expre^cfly  declared 
to  be  otherwise  ^  or  unless  there  be  an  action  of  his  dwn 
for  the  release  to  work  upon  '.    And  if  a  ihan  release  sill 
quarrels;  complaints  and  controversies,  this  is  as  large  as 
a  release  of  all  actions,  and  releases  alldiinses  of  action, 
whether  real,  pergonal  or  mixt,  Aough  no  action  be  then 
-depending  ^.    And  a  release  of  all  actrons  real  is  a  good 
bar  in  Actions  mixed ;  as  waste,  guerre  ifHpedit,  annuity,  or 
the  like ;  and  so  is  a  release  of  actioiis  persona!^ ;  unless 
where  the  grantee  has    made  his    election  before  &e 
*releafie^ 

But  a  reteas^  of  aQ  actions  is  regulkriy  no  bar  of  bA  exe- 
cution^ for  execution  is  nor  action^  but  begins  when  the 
action  ends  *.  Aliso,  a  release  of  all  actions  does  not  regu- 
larly release  a  writ  of  efror,  tor  it  is-  no  action,  but  a  com- 
mission to  the  justice^  to  examine  Utte  riecord';  but  if 


^  Hefi  V.  HansoHf  Lev.  99, 
100;  Sid.  141  ;  Keb.  499; 
and  see  accord.  Stephens  y. 
Snow,  2  Salk.  578,  pt.  r. 

'  Co.  Lit.  287. 

*  2  Rol.  Abr.  404. 

*  Stokes  V.  Stokes,  Vent. 


35 ;  Lev.  272  ;  2  Keb.  530 ; 
3  Mod.  379. 

»  2  LoitlRaym.  1307. 

^  Co.  Lit:  292. 

*  Ibid.  284- 

*  Jones,  215. 

V  Co.  Lit.  ^89;^  Co.  153. 
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therein  the  plaintrtf  may  recover,  or  be  restored  to  any  RELEASE, 
thing,  it  may  be  released  by  the  name  of  action".  It  is 
said,  however,  that  a  release  of  all  actions  is  a  good  bar  to 
a  scire  facias  J  though  it  be  a  judicial  writ,  for  the  defendant 
may  plead  to  it,  and  it  is  in  nature  of  a  new  original  given 
by  the  statute  ^,  So  in  replevin  a  release  of  all  actions  is 
a  good  bar,  for  iht  avowant  is  defendant,  though  in  some 
respects  he  is  plaintiff*. 

But  though  a  release  of  all  actions  is  no  bar  of  a  writ  of 
error  or  an  execution,  yet  a  release  of  all  suits  is  a  bar  to 
both,  because  they  cannot  be  had  vnthout  application  to 
the  couit,  and  prayer  of  the  party,  which  is  his  suit  p. 

Further,  if  a  disseisee  release  to  the  disseisor  all  actions, 

» 

ttds  is  no  release  of  his  right  of  entry,  for  when  a  man  has 
several  means  to  come  at  his  right,  he  may  release  one  of 
them,  and  yet  take  benefit  of  the  other  ^.  So  if  a  man  by  ^ 
Wrong  takes  aWay  my  goods,  and  I  release  to  him  all  ac- 
tions personal,  yet  by  law  I  may  take  the  goods  out  of  his 
possession'. 

A  release  of  all  actions  discharges  a  bond  to  pay  money 
on  a  day  to  come ;  for  it  is  debitum  in  prasenti,  quamvis  sit 
solvendum  infuturo ;  and  it  is  a  thing  merely  in  action,  and 
the  nght  of  action  is  in  him  that  releases,  though  no  action 
w9  lie  when  the  release  is  made'.  But  a  release  of  actions 
does  not  discharge  adebt  before  the  day  of  payment,  for  it 
is  neither  debitum  nor  solvendum  at  the  time  of  the  release ; 
nor  is  it  merely  a  thing  in  action,  for  it  is  grantable  over^ 
So  if  a  man  has  an  annuity  for  term  of  years,  for  life  or 
in  fee,  and  before  it  is  in  alrear  releases  all  actions ;  this 
sliidl  not  release  the  annuity,  but  only  for  the  arrearages 

"  2  Inat.  40 ;  Yelv.  aog ;       *  Co.  Lit.  28,  b ;  8  Co. 
Co.  lit  288.  151. 

"  Co.  Lit.  a§o  ;   Comb.        '  Co.  Lit.  286;  Skin.  57, 

**  aRol.  Rep.  7)5.  .  •  Co.  Lit.  292. 

'  Latch.  1 10 ;    Co.  liU       ^  Ibid. 
agi  ;  8  Co.  153. 

Q  a 
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incurred  before  ^  for  it  is  not  merely  in  action^  but  may 
be  granted  over*. 

I  shall  conclude  the  cases  I  have  adduced  upon  the  con- 
struction of  releases  by  an  inquiry  to  whose  benefit  a  release 
shall  enure. 

If  two  or  more  persons  are  jointly  and  severally  bound 
in  a  bond  (unless  it  be  to  the  king)  ^,  a  release  to  one  dis- 
charges thg  others;  and  in  such  case  the  joint  remdQy 
being  gone,  the  several  iis  so  likewise*.  And  though  the 
release  be  accompanied  by  a  proviso,  that  the  other 
obligor  shall  not  take  advantage  of  it,  it  will  make  no 
difference,  for  such  proviso  is  void*.  So^  if  there  are  two 
conusees  of  a  statute,  and  one  of  them  releases  to  the 
conusor,  this  shall  extinguish  the  statute  as  to  the  other 
also^.  S6,  if  two  executors  dell  the  goods  of  the  testator 
for  a  certain  sum  of  money^  and  take  an  obligation  for  the 
money,  the  release  of  one  of  them  shall  bar  them  bothS 
Sq,  where  there  are  two  executors,  and  one  only  has  tjie 
.possession  of  the  goods  which  are  taken  away  by  a  stranger^ 
<^though  he  only,  in  whose  possession  the  goods  were,  may 
bring  an  action,  yet  the  release  of  his  companion  shall  bar 
him*.  Jv 

And  if  A.  be  bound  to  jB.  and  C  to  pay  ilie  moiety  to 
JB.  and  the  other  to  C.  this,  is  a  several  obligation,  and  t^ 
.release  of  one  shall  not  prejudice  the  other*.  So,  where 
several  enter  into  several  covenants  in  the  same  deed,  a 
release  to  one  of  the  covenantors  will  not  discharge  the 
others  ^ 

Lastly,  it  may  be  observed,  that  -where  eeveial  persons 
recover  in  the.per8onalty,  the  release  of  one  is  a  bar  to  all. 


"  2  Rol.  Abr.  404. 
■  Co.Lit.29a;Bulst.  178; 
•Cro.  Eliz.  897;  Moor,  133* 

'  6Co.6«. 

•  Co.  Lit.    232;    Moor, 

*66;  2  Rot.  Abr.. 410;  Hob. 
10 ;  2  Sid.  41 ;  2  Salk.  574. 

*  Lit  Rep.  190. 


^  2  Rol.  Abr.  41 1 . 

•  17K3,  66;2Rol.Abr. 
411. 

.  '  Bro.  Release,  26. 

•  Moor,  64. 

f  Gro.  Eliz.  408,  470 ;   a 
Salk.  674;  500.56. 
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but  yet  not  so  in  point  of  discharge'.     As  if  Aere  are     kelease. 

two  plaintiffs  who  are  barred  by  an  erroneous  judgment, 

and  they  afterwards  bring  a  writ  of  eiror,  the  release  qf ' 
one  shall  bar  the  other,  because  they  are  both  actors  in  a^ 
personal  thing  to  charge  another,  and  it  shall  be  presumed 
a  folly  in  him  to  join  with  another  who  might  release  all\ 
But.if  an  action  be  brought  against  four,  and*  judgment 
against  them,  on  which  they  bring  a  writ  o£  error,  and 
the  defendant  in  error  plead  the  release  of  one  of  diem, 
this  is  no  bar ;  for,  it  being  brought  to  discharge  them- 
selves of  a  judgment,  the  release  of  one  cannot  bar  the 
other,  because  they  have  not  a  joint'  interest  but  a  joint 
burden,  and  by  law  are  compelled  to  join  in  a  writ  of 
error'. 
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IN  treatms  of  confirmations  it  will  Jbe  sufficient  to  con-  comxiuu 
sider,  — __...«.^ 

|.  The  Nature  and  different  Kinds  of  Confik- 

MATIONS. 

II.  Their  Effects  and  Construction.  . 


I.  OFTrfE  Nature  and  different  Kinds  of 

CONTIRMATIONS. 

A  CONFIRMATION  is  defined  by  Coke  to  be  the  *'  con- 
Teyance  of  an  estate  or  right,  that  one  hath  in  esse,  in  or 
unto  lands  or  tenements,  to  another  that  hath  the  posses* 
flion  thereof,  or  some  estate  therein,  whereby  a  voidable: 

<  6C0.  35,  a;.  Muddocki'B        ^  3  Mod.  135. 
case,  Cro.^z.  648;  Jenk.        '  Ibid,  log.' 
«63  ;  Palm.  319  5  Owen,  32 ; 
Hatton,  40. 

Q  3 
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CONFIEMA-  eajtate  is  made  sure  and  unavoidaMe :"  or  whereby  a  parti- 
,  cular  estate  is  increased  and  enlarged*.    But  by  Shepher4i 


^'  where  a  maa  doth,  by  his  deed,  confirm  or  settle 
the  estate  or  right  that  another  man  already  hath  in  any 
lands  or  tenemeQts  **."  And  Lord  Chief  Baron  Gilbert  calls 
it  the  approbation  or  assent  to  an  estate  already  ere' 
atedy  which,  as  far  as  in  the  confirmor's  power,  makes  it 
good  and  valid;  which  seems  to  be  the  more  accurate  de- 
finition ;  as  a  confirmation  does  not  regularly  create  9n 
*esta,te,  but  confirms  that  which  is  already  in  beinjg.  Words, 
however,  may  be  mingled  in  the  confirmation,  which  may 
create  and  therefore  enlarge  an  estate ;  but  then  it  is  by 
t}ie  peculiar  force  and  power  of  those  words^  and  not  b^ 
the  act  of  confirmation  ^. 

An  instance  of  the  first  branch  of  thia definition  is,  where 
tenant  for  life  leases  for  forty  years,  and  dies  during  the 
term,  here  the  lease  for  life  is  voidable  by  him  in  reversion : 
yet,  if  he  has  confirmed  the  estate  of  the  lessee  for  years, 
before  the  death  of  tenant  for  life,  it  is  no  longer  voidable 
but  sure'.  The  latter  branch,  or  th^t  which  tends  to  the 
increase  of  a  particular  estate,  is  the  same  in  all  respects 
with  that  species  of  release  which  operates  by  way  of  ei^ 
largement  %  and  requires  the  same  privity  of  estate  and 
words  of  limitation  ^ :  if,  therefore,  lessor  for  life  release  to 
tenant  for  years  in  the  life-time  of  tenant  fpr  Ufj?,  the  re- 
lease will  be  void,  for  want  of  priyity  between  the  lessor 
for  life  and  him  for  years  ^. 
HowacoDfir-  A  confirmation  is  often  similarized  to  a  release,  but 
from  a  i«ieate.   though  if  agrees  with  a  release  in  some  respects,  it  differs 

from  it  in  nic^e*  The  leading  distinction,  however,  appears 
po  he,  that  a  release  by  passing  the  right  firom  t|ie  releasor 
may  strengthen  the  eptate  incidentally  and  conseijuen^ally ; 
but  1^  coi^rmation  strengtheps  it  primarily  and  dirpctlj. 

•  Co.   Lit.   295,  b;   Lit.  '  Lit.  s.  516. 

8*  515*  531 ;  Gilb.  Ten.  ^5.  *  2  Blsic.  Com.  d»fi. 

^  Shep.  Prac.  Couns.  2.  ^  Co.  Lit.  296,  a.    ' 

'  Gilb.  Ten.    75;    Lord  «  Lit.  8.517. 

Raym.  300. 
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A  coofinniajtion  wiU  itoo  operate  in  xoany  caaes  where  confirmaL 
a  relei^e  will  not,  Thus^  before  the  statute  of  Anne,  "  if  '^^^' 
my  tenant  for  life  made  a  lease  for  years,  I  could  not 
release  to  the  leasee  for  years,  because  there  would 
want  the  attonunent  of  tenant  for  life,  but  I  might  . 
confirm  the  estate  pf  tenant  for  years,  for  there  wanted 
nothing  but  my  a;s8ent  to  corroborate  the  estate  already  in 
being  ^«  So  now  J  cannot  release  to  the  termor  of  the 
disseisor,  because  he  is  a  perfect  stranger  to  the  freehold, 
so  that  the  rele;^e  is  to  one  that  ha9  no  right  or  posses-  • 
pion  of  his  Qwn,  and  therefore  it  is  to  him  a  release  of  a 
na)Led  right;  butl  may  confirm  that  estate  which  is  al- 
ready in  being*in  him  K '  Ag^,  if  a  man  release  to  tenant 
for  life  all  bis  r^bty  thip  enures  to  him  in  remainder,  be- 
cause he  parts  with  his  whole;  and  he  that  has  but  an 
estate  for  life,  by  the  feudal  conveyance,  cannot  have  the 
whole  fee.  But  if  a  man  confirm  the  estate  for  life,  it 
is  an  q)probation  and  assent  to  that  estate  only,  and  there- 
fore the  assent  being  no  farther  ^han  to  tlie  estate  for  life, 
it  cannot  be  carried  to  strengthen  the  remainder;  but  if  he 
had  confirmed  the  remainder,  that  had  confirmed  the  estate 
for  life  by  implication ;  because  the  remainder  cannot  be 
without  a  particular  estate  to  support  it,  therefore  the  con- 
finrntion  of  the  remainder  must  imply  an  assent  to  all 
mefms  necessary  to  support  it*". 

A  confirmation  is  either  express,  or  in  deed ;  or  implied,  ConfirnMti<»> 
pr  in  }aw*  It  is  express,  when  some  act  is  done  intended  for  implied. 
A  confinPfttion ;  it  13  implied,  when  the  law  by  construction 
works  a  confirmation  by  a  deed  made  for  another  purpose  '• 

A  confirmiation  sometimes  tends  to  confirm  and  make  it<  geacra^ 
gpoi  a  wrongful  and  defeasible  estate^  or  to  make  a  condi- 
tiQual  estate  absolute ;  and  then,  it  is  said  to  be  confirmatio 
jurfiaens:  and  sometimes  it  serves  to  increase  and  enlarge  a 
rightful  estate,  and  so  to  pass  an  interest ;  and  then  it  is 

^  Lit.  »,61^>  6^7;  CKlb.        ^  Lit.s,5«i;Gilb.Ten.76. 
Ten.  76.  '  Co.  Lit.  295;  Plow.  140; 

'  Lit.  S.518.  Lit*  s*5i5;  9  Co.  142. 

Q  4 
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poNraiMA-  dis^eiaOTi  ^^  iiSterwuds  he  tha4;  h^th  the  rightfiil  i^tate  eoa- 
'  fym^  their  estates  .so  de£ej||;ed  wid  goae,  these  confinna* 

tions  ^re  v/oid ;  for  deHUfundam^ntumfalUt  opus.  3.  The 
po^firmor  i^u^  h9.ye  saoh  «fi  estate  and  property  in  the 
thing  of  which  the  coofixmation  is  made^  as  may  enable 
him  to  confiipi.lhe  estate  to  the  po^fu^ee ;  as  the  lessors^ 
feoflfoTs,  ami  disseisees  in  the  cases  before  I^are  \  otherwise 
^  confirmalioQ  is  void' :  and  theite^re  if  the  heir  of  the 
^iil^eisei^i  during  the  life  of  the  disseis^ei  confirm  to  the 
ijisseisor,  this  19  no  good  confirmatioa  to  perfect  his  estate, 
a}|;hough  the  disseisee  die,  and  0ie  right  of  th^  land  de- 
9c^nd  to  hia  heir  la^erwardf .  So  if  lapd  be  given  to  A. 
ffid  fi.  his  wife,  and  the  heirs  of  their  bodiies  isfsuing,  the 
rpmsw^^T  ip  f^9  to  4-  ap<l  4*  le^  SI  &^e  with  procl^- 
fmitipQs  and  diej  and  ^he  within  fivp  yeaiB  ^p^eia  and  clfums^ 
fmd  afiterwar4s  tl^  conuqee  coi^Qnmi  the  estate  i^p^e  by 
the  ^T^t  gift  to.th^  ^ife,  this  confirmation  is  ^  no  pmrpose  ^. 
Sq  if  les^^p  for  Ufe  mal^e  a  lease  for  1^ir1;y  years,  and 
frf^^er^ifmls  he  ii^  jreversiop^  m^  ih^  lessee  for  life,  V^e  for 
l4z^  years  ^  i(i  thifi  pase  he  c^f^xpt  confizpi  th§  lei^  for 
Air^  y^WJ,  bec^u§^  be  hjjtb  grajil»4  it  bpfpre  for  sixjy 
y^^ur^*.  An4  hepce  it  is  aji^o^  i^»t  ^  conftnnatipQ  by  p^e 
JQintrt^papIt,  qf  tl^  estatp  qf  hi?  cpmpaf^oi^i  is  f^tik  ^d 
m^]^e9  iio  ^terf^tioi^ ;  for  0^eif  pufalies  fu*fs  equal,  aiid  e^ 
has  intent  ifl  the  whole  \K^i,  ^d  be  ppft^ims  t^e  pstate 
in  the  spunj^  i^fwier  ^  it  wp  ^pfore.  Md  yet  if  oi^e 
joii^t.ten»t  cpijfinp  tbp  wbojp  laft4  fp  his  popapaiiiqii,  tP 
)^pld  to  him  itnd  his  hei^i  this  shall  an^ouiit  t;o  a  gr^l^  and 
so  will  be  gpo4  to  p^ps  bill  m^ipty,  find  give  his  cpipp^pii 
a  solp  palate  *!  fpr  then  l(e  p|Lpre;^ses  ^  4P§ig»  of  po^^ftrming 
the  possesMpQ  tQ  Wfli  ajoijp ;  so  that  H^  pq^ftpnatipn  go^ 
tp  tjie  pptsessipn  itj^plf,  by  the  p^lw^^Pfy  ^prd^  V(\  th,e 
hfibf^^Wt  ^4  npt  fo  t^e  9^axm?r  pf  posse^siqg ;  and  tha 
Wpr^s  pf  the  k^lj^^fTk  m^l^P  t^  cppfir^pi^oQ  enpre  fus  a 
pew  grant  of  such  bis  moiety  ^.    And  hencp  it  is  also,  that 

^^  Pyer,  lOO.  •  Lit.  fli6«3i  Dj^r,  963. 

'9  Co.  153.  VGab.T?ei|.7«/ 

•  Co.  Lit.  296. 
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if  a  man  grant  a  rent-charge  out  of  his  land  to  another  for  QOKFIBIU^ 

life>  and  then  confirm  his  estate  without  any  clause  of  ' ' 

distress  (for  by  a  clause  of  distress  a  grant  of  a  new  rent 
may  be  made)  to  hold  in  fee-simple^  or  fee-tail,  this  is  void, 
for  the  confirmor  hath  no  reversion  of  the  rent  in  him^ 
4.  The  precedent  estate  must  continue  until  the  confir- 
mation come ;  asin  all  the  cases  of  voidable  estates  thecon- 
firmation  must  be  before  the  estates  be  made  void  by  entry, 
fcc.  or  otherwise  the  confinhation  will  be  void.  And  there- 
fore if  lessee  for  life  or  years  surrender,  or  the  disseisee 
enter  upon  the  disseisor,  and  afterwards  the  lessor  or  the 
disseisee  confirm  the  estate  of  the  lessee  or  disseisor,  this 
confirmation  comes  too  late.  5.  The  estate  precedent,  and 
that  which  is  lo  be  confirmed,  must  be  lawful  and  not 
prohibited  b^my  act  of  parliament '.  And  therefore  if  a 
spiritoal  person,  as  prebend,  or  the  like,  make  a  lease  not 
warranted  by  the  statutes,  the  confirmation  of  the  dean 
and  phapter  will  not  help  jkor  amend  it.  J^nd  if  tenant  in 
tail  make  a  voidable  lease,  and  after  confirm  it  himself, 
this  is  voidable  still.  6.  There  must  be  apt  words  of  con- 
firmation in  the  deed  or  instrument.  And  although  the 
words,  ^'  confirmefl*  ratified  ^d  ^proved,"  ^e  tl^  mos^ 
significant  and  proper  woid8  to  make  this  conveyance  % 
yet  such  as  are  made  by  othef  general  words  may  mqke  a 
good  confirmation.  And  therefore  it  i^  agreed,  th^t^  a  dee4 
made  by  the  word^  '^  give,  gw^  pr  demise/'  m^  make  a 
good  confirmaiion^  The  words  **  dedi  et  c&ncessi/*  being 
as  strong  as  the  wprd  ''  cor^rmavi"  for  the^  aoiount  to  a 
graiit  of  the  right  of  tb^  peI90^  iv^  pQ9l|?a«|oA  i  V^  if  hf^ 
has  piy  zigbt )  csm  never  aft;er  impeach  his  estates  (1). 

*  Lit.  s.  643 ;  Co.  Lit.  308.  147 ;  6  Ibi^.  ifi ;  Lord  Riiym. 

*  sCo.  15;  Lit.  s.  607.  49.         * 

*  Lit.  S.526.  «  Gilb.  T^R.  7Q;  ^d  fl. 
^  Lit.  s.  531,  532 ;    Co.  (d)  there. 

lit.  295;  Dyer,  116;  1  Co. 


(1)  Aj^ip»t  cpnfirmatioos  made  after  the  conquest^ 
p^  nm  Uke  feQ^ent«»  with  the  y^ax^B,  ^  dedij  at  eoncesst, 

et 
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CoDfimMition 
eretceiif^  or  in* 
creasing  the 
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11.  Of  the  Effect  and  Construction  of  Confir- 
mations. 

A  confirmation  crescens,  in  some  cases  enlarges  the 
estate  of  the  confinnee/as  if  the  lessor  confirm  the  estate' 
of  his  lessee  for  life  with  this  clause,  to  hold  without  im- 
peachment of  waste,  this  is  a  good  confirmation  to  change 
the  quality  of  the  estate,  so  &r  as  to  make  it  dispunishable  of 
waste.  So  if  lessee  for  years,  or  for  another's  life,  be  with- 
out impeachment  of  waste,  and  the  lessor  confirm  to  him 
for  his  own  life,  and  -omit  that  clause ;  hereby  this  privilege 
is  gone,  and  the  estate  is  become  punishable  for  the 
waste  **. 

This  kind  of  confirmation,  must  have  all  the  qualities  of 
the  former :  and  there  must  be  also  a  privity  between  the 
confirmor  and  the  confirmee.  And  then  it  may  enlarge 
the  estate  of  him  to  whom  it  is  made,  as  from  an  estate  at 

**  9  Co.  139 ;  F.  N.  B.  136 ;  8  Co.  76 ;  Dy?r,  10. 

et  cof^irfnavi:'*  and  are  distinguishable  from  the  feoff* 
ments,  chiefly  by  some  ^ords  importing  a  former  feoffment 
or  grant ;  as  where  they  run  -in  the  same  language,  with 
the  addition  6f  **  sicut  CMrtafacla*^  or  the  like. 

In  ancient  time,  when  feoffees  were  frequently  disseised 
of  their  lands  upon  some  suggestion  or  other,  .charters  of 
confirmation  seem  to  have  been  in  great  requtflt.  For  in 
the  early  times  after  the  conquest,  we  meet  with  so  niany 
confirmations  successively  made  to  the  same  persons,  or 
their  heirs  or  successors,  of  the  saihe  lands  and  posses- 
sions, that  it  looks  as  if  men  did  not  then  think  themselves 
secure  in  their  possessions  against  the  king  or  other  great 
lords,  who  were  their  feoffors,  or  in  whose  fees  «their  lands 
lay,  unless  they  had  repeated  confirmations  from  the  king 
or  his  heirs  or  successors,  or  the  other  great  lords  or  their 
heirs.  And  these  confirmations,  very  anciently,  seem  to 
hdve  been  sometimes  made  either  by  precept  or  writ  from 
tie  king  or  other  lords,  to  put  the  feonees  or  their  heirs  or 
successors  into  seisin  after  they  had  been  disseised,  or  to 
keep  them  in  their  seisin  undisturbed,  or  else  by  charter  of 
express  confirmation/'    Mad.  Formul.  Diss.  p.  19. 

For  the  form  of  the  modem  deed  of  confirmation^  see  Lil. 
Conv.669;  Hor8m.23i ;  Wilde's  Sup.  No.  Ixvii.  Uviii.Ixix. 
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will  to  an  estate  for  years,  or  to  a  greater  estate ;  from  an   CONHRMA^ 

estate  for  years,  to  an  estate  for  life,  or  to  a  greater  estate ;        ^^^  ' 

» 

from  an  estate  for  life,  to  an  estate  in  tail,  or  in  fee ;  and 
from  an  estate-tail,  to  an  estate  in  fee ;  and  these  confir- 
mations are  good*.  But  in  all  these  kinds  of  confirma- 
tions, care  must  be  had  of  the  manner  of  penning  them ; 
and  that  in  every  such  deed  there  be  a  limitation  of  the 
estate ;  t.  e.  that  these  words  be  inserted, ''  to  have  and  to 
hold  the  tenements,  &c.  to  him  and  his  heirs ;  or  to  him 
and  the  heirs  of  his  body;  or  to  him  for  term  of  life,  or 
years;*'  as  the  t^reement  is ;  for  if  lessee  for  life  mdce  a 
lease  for  years,  and  then  lessee  for  life  and  he  in  reversion 
confirm  the  land,  ''  to  have  and  to  hold  to  him  for  life,  or 
to  him  and  his  heirs ;"  these  words  will  make  the  estate  to 
increase  ^.  But  if  the  confirmation  be  made  to  the  lessee 
for  life  or  for  years  of  his  term  or  estate,  and  not  of  the 
land ;  as  when  he  confii;p[is  his  estate,  to  have  and  to  hold 
his  estate  to  him  and  his  heirs,  this  does  not  increase  the 
estate'.  The  confirmation  as  to  the  heirs  being  void,  be- 
cause the  estate  is  only  confirmed,  and  nothing  now  is 
granted  by  such  confirmation ;  but  if  he  confirm  the  land, 
to  hold  the  land  to  him  and  his  heirs,  this  will  increase  the 
estate,  and  amount  to  a  grant  of  the  fee ;  for  then  there 
appears  to^  a  further  intent  than  merely  to  confirm  the 
estate ;  viz.  to  enlarge  it  to  him  and  his  heirs ;  and  taking 
the  grant  strongest  against  the  grantor,  it  must  pass  away 
the  fee-simple  *". 

Also>  if  the  husband  have  an  estate  o(  land  for  life,  or 
years,  in  right  of  his  wife ;  or  to  them  both  for  life,  and  a 
confirmation  be  made  to  him  alone  of  his  estate,  or  of  the 
land,  to  hold  the  land  to  him  and  his  heirs,  this  is  a  good 
conveyance  of  the  fee-simple  to  him  after  the  death  of  his 
wife.    And  if  I  let  land  to  a  woman  sole  for  the  term  of 

^  6  Co.  15;  9  Ibid.  142;  ^  lit.  s.  524,  545;  Plow. 

Co.  lit  305 ;  Dyer,  145, 263,  540. 

H96;  lit  s.  6«3,  632*  633.  «  Gfflb.  Ten.  78. 

*  Shep.  Touch.  315. 
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CbMHRMA-  her  fife  or  yeard,  Who  takes  a  husband,  and  I  afterwards 
.  confirm  the  estate  of  the  husband  and  wife,  to  hold  for 

term  of  their  two  live^,  this  is  good,  and  enures  to  enlarge 
Ins  estate  for  ilie  term  of  his  life  if  he  survive  his  wife,  for 
I  not  only  confirm  the  old  term,  but  erect  a  new  one,  since 
the  words  Import  more  than  a  confirmation  of  the  old 
terih ;  for  in  that  the  husband  has  nothing  in  his  own  right ''• 
But  if  one  make  a  lease  to  another  for  life,  and  afterwards 
confirm  the  estate  of  the  lessee  to  him  and  his  wife  for 
their  two  lives,  this  is  void  as  to  his  wife  ®. 

And  if  one  grant  a  rent-charge  out  of  his  land  for  life, 

and  afterwards  the  grantor  confirm  the  estate  of  die  grantee 

in  the  rent,  without  any  clause  of  distress,  to  hold  to  him 

in  fe^simpfe  6r  fee-tdl,  this  confirmation  js  not  effectual 

t6  enlarge  die  estate.    But  if  a  man  be  seised  of  an  old 

.  r^ni-charge  or  rent-dervice«  and  grant  the  same  first  for 

Ikb,  and  ^erwards  confirm  the  estate  of  the  grantee  in 

fi^simple  or  fee-tail,  this  is  good,  and  ^viil  enlarge  the 

^^te  accordingly.    And  yet  if  tenant  for  tife  grant  a 

r^nt  ottt  of  the  land,  to  one  and  his  heirs  during  the  lite  of 

the  less6^  for  life,  sind  afterwards  the  lessor  confinn  the 

rcfnt  to  the  grantee  and  his  heirs,  it  seems  die  estate  is  not 

^  hereby  enlargec^  but  when  the  tenant  for  life  dies,  the  rent 

.    crhall  ceased. 

This  khid  of  cotifirmdtion  niay  be  made  by  llie  same 
words  as  Hit  former,  viz.*  by  th6  words,  *'  give,  grabt  or 
demise."  So,  if  I  grant  to  my  lessee  for  years,  that  he 
slidl'  hold  the  land  for  term  of  his  life,  this  without  any 
other  wordd  is  a  gOodi  C0Iifirmati6n^ 
Confrmation  A  cottfirmktion  (finUfntteTu,  intend^  a  diminution  of  the 

^^^^  *•  rifettife  <Sf  thfe  cohfifmee.    Thus,  by  d  confirmation'  the 

loitf  tHif  dofifiriif  ihb  ^stdte  (tff  his  teriadt^  hbldihg  by 
khight^s  fl^rvice,tb  hoM  in  sdtcage;  or  tjb  h61d  for  aiesl^ 
rent ;  or  to  hold  at  common  law,  where  before  he  hdd  in 

"  GKlb.  Ten.  79.  .  p  liit.s:  548;  549. 

•  Co.  Lit.  299;  Plow.  160;      ^  1  C6.  147. 
lit.  8.525.  '  C6.  Lit.  301,1). 
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ancient  d^td^ne;  and  such  a  confinnatiion  is  good.  Bat  CONFTKMA- 
sncb  a  confirmation  as  is  to  hold  by  new  services,  ^ 
as  a  rose  for  money,  or  the  like,  is  not  good  for  l^at 
purpose.  And  in  this  case  there  must  be  also  a  privity. 
And  therefore  if  there  be  lord,  mesne  and  tenant,  and  the 
lord  confirm  the  estate  of  ^he  tenant  to  hold  by  less  ser- 
vices, this  is  void',  tor  reasons  before  noticed.  And  if  the' 
lord  confirm  to  his  tenant  after  he  is  disseised  before  his 
entry,  to  hold  by  less  services,  this  is « void*. 

A  confirmation  in  case  of  a  lease  for  years^  may,  by  apt 
words,  be  for  part  of  the  time,  but  in  case  of  a  fireeholdT  it 
cannot  be  so.  And  so  also  it  may*extend  to  part  of  the 
thing  before  in  estate.  And  therefore  if  a  disseisor,  tenant 
in  tail,  or  husband  of  the  land  he  haft  in  the  right  of  his 
wife,  or  lessee  for  life,  make  a  lease  for  years,  and  the  dis- 
seisee^ issue  in  tail»  wife  or  lessor,  make  a  coiifiiination  of 
aH  the  land  for  part  of  the  time,  or  of  part  of  due  land  lor 
all  the  time,  this  confirmation  is  good.  But  if  any  such 
peBson  madce  a  lease  for  life,  gift  in  taij,  8kjc;  the  disfieiseir, 
&c.  cannot  confirm  part  of  the  estate,  but  he  must  coi^cm  ' 
an.  And  therefore,  if  he  confirm  his  estate  for  one  hour, 
it  16  a  c(5nflrmation  of  the  whole  estate.  And  to  als^,.  iflie 
confimi  the  land  to  the  disseisor  hims^  Jnit  oiie  \6ia^ 
one  #e6k,  one  jsiMuy  or  for  his  life,  &c.  this  iir  a  gbbtt  con- 
firtftatimi  ctf  tike  eeilatfe  for  ever,  becaxtse  the  disseisor  has 
tHe  fed,  and  when  tliaC  estate  is  assented  to,  the  disseisee 
can  never  afterwards  destroy  it.  And  if  it  be  a  lease  for 
years  that  is  confirmed,  care  must  be  had  to  the*  manner  of 
the^confiitofe^tion.:  ibrifthe  cbtififmarttonbe  of.tiieesikte 
or  the  term  for  one  hour,  fhis"  is  a  g66d' coiiSHnatibn  for 
the  whole  time ;  for  the  term  is  confirmed,  and  the  last 
words,  being  derogatory  firom  his  own  grant,  must  be  re- 
jected: and  therefore  the  confirmation  must  be  had  of  tlie 
land,  to  have  and  to  hold  for  part  of  the  term ;  and  being 

'  9  Co.  142 ;  lit.  s.  538  ;  OUb.  Ten.  80. 


2A0  ELEMENTS    OF         [fiOOK  lit.    PAET  II. 

COlfFlRtf^*   80  made,  it  may  be  good  for  that  time  onlyy  and  no  longer^ 
•  Because  the  party  who  had  the  right  did  not  wholly  assent 

by  express  words,  ks  he  did  in  the  two  fonner  cases ;  for 
if  he  did,  no  derogatory  clauses  from  such  assent  could  be 
admitted ;  but  his  assent  was  originalFy  but  partial,  and 
not  to  the  whole  estate,  and  therefore  it  cannot,  contrary 
to  the  express  words,  be  carried  any  further"*. 


CHAP.  III. 

OF  A  SURRENDER. 

SURRENDER.  SURRENDERS  are  either  by  the  common  law,  or  by 
""""""""""""^  CQfitom;  but  these  have  both  been  already  considered: 

that  by  the  common  law  under  the  head  of  Estates  fob 
Years  * ;  and  the  customary  surrender  under  the  head  of 
Copyholds  *»(i). 

•  />  Co    82  '   lit.    8.  AlO         *  ^^®  ^^^*  "*•  ^"  ^'  *•  ^'  » 
coo .  OrJ  T  54^  'oA^T  '     *  "  ^'    and  see  also  of  this  species 

^     kVu  i^    ^I'  of  surrender,  1  Watk.  dopyh. 

•  Qdb.  Ten.  7a  ^^  ^j  and  of  admUsion  there- 
■  See  ante,  yol.  ii.  c.  xi.    on,  lb.  c.vi.;  and  seesoif, 

s.v.  p.66;  and  see  also  Shep.  of  Contbyances  by  Spb- 
Touch.  c.  xvii.  cial  Custom. 


.  (1)  Fonthe  form  of  a  common  law  surrender,  see 
1  Bridgm.  Cony.  311 ;  2  Ibid.  1581  160;  and  for  a  but* 
render  of  copyholds,  Horsm.  280. 
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CHAP.  IV. 

OF  AN  ASSIGNMENT. 
An  assignment  may  be  considered,  assign. 

MENT.' 

L  With  bespect  to  its  Nature.  ■  ■„ 

II.  Its    Subject  Matter,   ob  what  mat  be  the 
Subject  of  an  Assignment. 

III.  The  Circumstances  requisite  to  itsValibitt  : 

AND, 

IV.  Its  Effect  and  Operation. 


I.  Of  the  Nature  of  an  Assignment. 

An  assignment  may  be  defined  to  be  the  transferring  or  The  uature  of 
making  over  some  estate  or  interest,  already  in  esse,  from  *"  •«P*™***' 
one  person  to  another,  in  which  sense  it  includes  every 
species  of  executed  contract  which  does  not  create  a  new 
estate ;  but^  in  its  more  confined  and  technical  sense,  it  is 
usually  appropriated  to  the  transfer  of  some  estate,  either 
in  chattels,  or  of  equitable  interests,  in  which  ^  third  per- 
son, not  a  party  to  the  assignment,  has  some  right  or 
interest  * ;  and  is  more  particularly  applied  to  an  estate  for 
life  or  for  years  \ 

An  assignment  differs  from  a  lease  only  in  this,  that  by 

a  lease,  one  grants  an  interest  less  than  his  own,  reserving 

to  himself  a  reversion ;  whilst  in  an  assignment,  he  parts 

with  his  whole  property ' :  but  the  real  difference  between 

a  lease  and  an  assignment,  appears  to  be,  not  that  the 

first  is  the  parting  with  a  less  interest  than  one's  own, 

and  an  assignment  of  the  whole  of  one's  interest,  but  that 

a  lease  is  the  grant  of  a  distinct  esta:te  de  novo,  whilst  an 

*  See  2  Blac.  Com.  326 ;    ^    ^  2  Blac.  Com.  326. 
1  Bac.  Abr.  8vo.  248.  ^  Ibid. 

TOI..    IV.  R 


MENT. 
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ASSIGN-  assignment  is  the  transfer  of  an  old  or  existing  estate.  And . 
if  this  definition  of  an  assignment  be  correct^  the  case  of 
Pultnetf  y.  Holmes^,  (in  which  it  was  holden,  that  an  agree- 
ment between  a  lessee  and  B^  thai  jB.  should  hold  the 
house,  &c.  for  the  remainder  of  his  the  lessee's  term, 
paying  and  performing  to  the  lessee  the  rents  and  cove- 
nants in  the  original  lease,  was  not  an  assignmenty  but  dk 
under-lease  only,  notwithstanding  there  was  no  reversion 
left  in  the  lessee),  appears  to  be  fkr  more  consonant  with 
tiKe  genuine  distinction  between  them,  than  die  later  case  of 
Palmer  v.  Edwardi^,  yfheve  Buller  and  Willes  (absent Mans- 
field and  Ashhurst)  held',  that  every  transfer  of  the  whole 
interest  of  the  lessee  will  be  an  assignment,  even  though 
the  lessee  reserve  rent,  or  introduce  new  covenants  into 
the  deed ;  for  in  this  case  the  estate  which  passes  from  the 
lessee  is  evidently,  as  it  aj^ara.  to  me,  not  the  same,  but 
a  distinct  and  separate  interest,  (torn  that  which  he  received 
from  the  lessor,  though  in  the  same  land  and  for  the  same 
duration. 

Hence,  notwiithstanding  the  position  of  Sir  William 
Blackstone,  that  '*  the  assignee  stands,  to  all  intents  and 
purposes,  in  the  place  of  the  assignor  V  founded  on  the 
notion,  that  the  assignor  parts  with  the  precise  interest 
which  he  received  from  his  lessor,  is  admitted  to  be  in- 
correct, since  there  are  many  cases  in  which  the  assignee 
of  the  whole  term  granted  by  the  lessor  is  unaffected  by 
the  agreements  entered  into  by  the  lessor  and  assignor,  re- 
specting the  thing  d^emised^,  which  is  wholly  irreconcileabJe 
with  the  proposition  that  the  assignee  stands  in  the  shoes 
of  the  assignor^. 

*  Stra.  405.  ,  766 ;  1  P6W.  Wood,  563- 

*  Dougl,  1 87,  <  See  an$e,  vol,  ii.  o,  xi« 
^  See  2  Blaq.  Cpm.  326 ;       "  6  Co.  16;  3  Bur.  1371 ; 

and  see  2  Blac.  Rep.  326,    1  Dougl.  174. 
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n.  What  may  be  the  Subject  of  an  Assignment,      ^^t!" 
As  an  assignment,  like  every  other  species  pf  convey-  '  ■ 

ance,  is  the  evidence  and  execution  of  a  prior  contract  or  asngocd!^ 
agreement,  it  follows,  that  whatever  may  be  the  subject  of 
an  agreement  may  also  be  the  subject  of  that  species  of 
assurance  which  is  calculated  to  transfer  it  to  the  assignee*; 
hence  the  subject  of  this  section  has,  in  a  great  measure, 
been  anticipated  by  the  remarks  which  have  been  made  on 
tbe  SUBJECT  matter  of  agreements  '';  some  few  ob- 
servations are  still,  however,  referrible  more  particularly 
to  this  head. 

By  the  common  law,  nothing  could  be  assigned  over  to 
another  but  what  was  in  the  actual  possession  of  the  assignee, 
''  the  wisdom  and  policy  of  the  sages  and  founders  of  our 
law  having  provided,  that  no  possibility,  right,  title  or 
thing  in  action,  should  be  granted  or  assigned  to  strangers, 
lest  it  should  be  the  occasion  of  multiplying^  suits 
and  contentions  K"  This  nicety  is  now,  however,  disre* 
garded,  and  our  courts  of  equity  considering  that,  in  a 
commercial  country,  almost  all  personal  properly  must 
necessarily  lie  in  contract ;  and  considering  alsd,  that  the 
assigtkment  ought  injustice  to  the  assignee  to  be  construed 
to  be  a  covenant  on  the  part  of  the  assignor,  that  the  as- 
signee shall  thenceforth  possess  the  thing  asagned  to  his 
own  use,,  will  protect  the  assignment  of  a  chose  in  action^ 
as  much  as  the  law  will  that  of  a  chose  in  possession ; 
though^  in  compliahoe  with  the  ancient  principle,  the  form  < 
of  assigning  a  chose  in  action  is  still  in  the  nature  of  a  de- 
claration of  trust,  and  an  agreement  to  permit  the  assignee 
to  make  use  of  the  name  of  the  assignor  in  order  to  recover 
the  ^osieB^ioii'Ci).;  and  therefore,  whdn  in conmioti-aceep- 

^S^Co.Lit.  I232,b,n.(i).    s.  347-;   Co.  Lit.  214,  a;   1 
^  Ara€,  part  i.  c.  i.  Rol.  Abr.  376;  Skin.  6, 26. 

^  See  laCo.  43^ a;  Lit. 

(i>  See  obset^atiohs  of  Mr.  Justice  BuDer,  on  the  assign- 
lAent  of  choses  in  action,  in  Master  v.  SKUer,  4  Dumf, 
9l  East,  320. 
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tation  a  bond  is  said  to  be  assigned  over,  it  must  still  be 
sued  in  the  name  of  the  original  creditor;  the  person  to 
whom  it  is  transferred,  being  rather  an  attorney  than  an 
assignee"^. 

Now,  therefore,  it  may  be  said,  that  any  estate  or  in- 
terest in  lands  or  tenements,  whether  certain  or  contingent, 
or  present  or  reversionary;  and  all  present  and  certain 
estates  or  interests  in  incorporeal  hereditaments,  as  advow- 
sons,  rents,  8cc.  though  to  commence  infuturo\  may  be 
aJssigned "". 

And  as  in  equity  a  bond  is  assignable  for  a  valuable  con- 
sideration paid  %  and  the  assignee  alone  becomes  entitled 
to  the  money,  if  the  obligor,  after  notice  of  the  assign- 
ment pays  the  money  to  the  obligee,  he  will  be  compelled 
to  pay  it  over  again  **.  But  the  assignee  must  take  it  sub- 
ject to  the  same  equity  that  it  was  subject  to  in  the  hands 
of  the  obligee,  as  if  on  a  treaty  the  intended  husband 
enters  into  a  marriage-brokage  bond,  which  is  afterwards 
assigned  to  creditors,  yet  it  still  remains  liable  to  the  same 
equity,  and  is  not  to  be  carried  into  execution  against  the 
obligor  ^. 

It  was  also  formerly  doubted  whether  an  annuity  was 
at  law  assignable,  even  though  assigns  were  mentioned  in 
the  grant,  the  argument  being,  that  it  was  a  mere  personal 
contract,  and  therefore  a  chose  in  action ;  and  though  this 
objection  appears  to  have  some  weight,  yet  it  has  been 
overruled  even  at  law  ^  And  as  the  principle  of  the  ob- 
"  jection  is  the  same,  whether  assigns  be  mentioned  or  not, 
it  should  seem  to  be  now  equally  assignable  though  they 
be  not  mentioned '. 


°*  2Blac.C0m.  39;  10  Co. 
481  a;  3P.Wms.  199;  and 
see  cases  collected,  1  Fonb. 
Eq.  203 ;  Co.  Lit.  232,  b.  n. 

■  Perk.  s.  91. 

•  3  Chan.  Rep.  90. 

^  2  Vem.  540,.  696;    1 
Chan.  Ca.  232. 


«  2  Vem.  4«8,  692,  S.  P, 
764,  S.  P. 

'  Hetl.  80;  and  see  7  Co. 
28,  b. 

'  See  Co.  Lit.  8vo.  1441b. 
n.  (I);  but  see  Perk.  s.  101. 
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The  interest  which  a  lessee  has  in  his  term  before  entry  is  ASSIGN- 
also  assignable  over':  but  where  a  lessee  has  a  covenant 
for  a  further  term,  in  case  the  premises  be  in  good  repair  at 
the  end  of  the  first  term^  it  seems  doubtful  whether  his  in- 
terest in  such  conditional  term  can  be  made  the  subject  of 
an  assignment  at  law  \ 

And,  in  general,  a  lessee  may  assign  his  term  to  another 
at  pleasure,  unless  restrained  by  express  covenants,  yet 
there  is  said  to  be  this  difiefence  taken,  that  if  the  lessees 
or  assignees  have  continued  long  in  possession,  and  the 
premises  are  worsted,  and  become  ruinous  under  their 
hands,  or  by  their  means,  there  the  assignment  to  a  beggar 
would  be  considered  to  be.  a  fraud  to  get  rid  of  the  da- 
mage, which  they  ought  to  answeh  But  if  they  assign 
immediately  after  their  coming  into  possession,  there  is  no 
ground  to  relieve,  because  the  assignee  was  not  chargeable 
at  law,  and  the  lessor  had  his  original  security  against  the 
lessee  and  his  executors  unimpeached  ^.  ^  But  where  aman 
makes  a  lease,  rendering  rent,  if  the  lessee  assigns  to  a 
beggar  or  insolvent  person,  in  equity  the  lessee  shall  be 
bound  to  pay  the  rent,  which  is  a  common  case  *.  Whe- 
ther equity  will,  in  order  to  secure  the  future  rents  under 
any  circumstances,  restrain  an  assignee  from  assigning  to 
a  beggar  or  insolvent  person,  was  considered,  but  not  de- 
termined, in  the  case  of  Philpot  v.  Hoare^.  If  the  lessee 
offer  to  give  up  the  possession  to  the  lessor  on  reasonable 
terms,  and  the  lessor  refuse  to  accept  such  surrender,  it 
appears  clearly  too  much  for  a  court  of  equity,  in  restric- 
tion of  a  legal  right,  to  prevent  the  assignment  ^  But 
supposing  the  lessor  to  be  willing  to  accept  of  a  surrender 

*  Co.  lit.  46,  b.  ^  Gilbert's  Lex  PrcBtoria, 

*  See  Skerne*B  case,  Moor,    296. . 
ay.  •  Goddart  v.  Keate,  1  Vem. 

"^  City  of  London  Y.  Rich-  87,88. 

mond,  2. Vem,  421;   Prec.  *  2Atk.  219. 

Chan.  156;  TreacUy,  Coke,  ^  Vaillant  v.  Dodomede, 

1  Vem.  165.  2  Atk.  546. 
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ASSIGN-      of  the  tenHy  and  the  leasee  wantonly  to  ixisiat  09  hj»  legal 

^^'^'       right  to  assign,  when  and  tp  whom  he  plea^esj  it  should 

aeem  that,  under  certain  circumstances,  a  court  of  pw>* 

science  might  without  impropriety,  inteipo^  to  |M:eyeiit 

the  abuse  of  such  right '. 

And  several  things  are  assignable  by  apts  of  parliaoient^ 
]i¥hich  seem  not  assignable  in  their  own  nature:  as  pro- 
missory notes  by  3  &  4.  Axme,  c.  9 ;  bail-bonds  by  the 
sheriff,  by  4&  £  Anne,  c.  16;  ajudge's  certificate  for  tajdog 
and  prosecuting  a  felon  to  conviction,  by  10  Qc  1 1  ^V^iU.  3. 
c.  23;  a  bankrupt's  effects  by  the  several  statutes  of 
bankruptcy  ^. 

But  guardianship  in  soccage  cannot,  according  U>  the 
better  opinion,  be  assigned'. 

So  neither  can  the  pay  of  an  officer  in  the  axxay  or 
navy,  whether  it  be  full  or  half  pay,  be  assigned ;  it  heiog 
contrary  to  the  policy  of  the  law,  tliat  a  atipeajid  giyei^  to 
one  ^r  future  aervicesj  should  be  transferred  to  another 
who  cannot  perform  them^.    A  distinction  was  indeed 
formerly  taken  between  full  and  half  pay,  the  fpnner  being 
pro  servUio  impendendo,  the  l^ter  pro  servitio  impensoK 
But  no  diiferenGe  is  now  admitted  between  them;  all  eo^ 
luments  of  this  sort  being  granted  for  the  digw^  of  ^e 
state,  and  for  the  decent  support  of  those  who  are  eo^^0e4 
in  the  service  of  it;    ^^  Lt  would  therefore  be  highly  m|^Or 
litic  to  permit  them  to  b^e  assigned  4  for  persons  who  p|De 
Jiable  to  be  caHed  out  in  the  service  of  their  ccnmtry,  op^bt 
not  to  be  taken  from  a  state  of  poverty:  be^es,  ^  o^&cer 
has  no  certain  interest  in  his  half-pfiy,  fbr  the  king  |n«y 
at  any  time  slrike  him  off  Ihe  Ubt;  faow^v^  firai^tt^iitly^ 
therefore,  these  said  assignments  have  been  made  in  fact, 

*  See  Fonb.  Eq.  b.  i.  c  w^        ^  BarwUk'w.  Eeade,  1  Hen. 
ii.  vi.  Blac.  Rep.  627,  and  note^ifi^ 

'  See  1  Cook's  Bank.  L.    there. 
26,  282 ;  1  Feamels  Pbsth.       ^  See  Sfuart  v.   Tucfar, 

Wlu*  76)  83*  ^  Blac.  Rep.  1137. 

•  Gilb.  Eq.  Rep^i7<7. 
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they  cannot  be  supported  in  law  ^/'    And  the  wages  of     assion- 
seamen  are  forbidden  to  be  assigned  by  statute  K  ^t£^T. 

So  neither  can  a  personal  trust  which  one  man  reposes 
in  another,  be  assigned  over,  however  capable  the  assignee 
may  be  to  execute  the  trust  ^. 

III,  The    Cibcumstances   bequisite    to    the 
Validity  of  an  Assignment. 

The  first  requisite,  since  the  statute  of  frauds,  to  the  Requisites  of  an 
vahdify  of  an  assignment,  is,  that  it  be  in  writing ' ;  for  by  ""«?»»«"«• 
that  statute  it  is  enac.ted,  that  no  leases,  estates  or  interests, 
either  of  freehold  or  terms  for  years,  or  any  uncertaininterest 
in  lands,  shall  be  assigned,  unless  by  deed  or  note  in  writ- 
ing, signed  by  the  party  or  his  agent  lawfully  authorized  by 
writing.  But  under  this  statute  it  has  been  holden,  that 
an  assignment  may  be  made  by  a  mere  note  or  memoran- 
dum, without  being  either  sealed  or  deUvered  *',  or  even 
stamped  ^  It  wonld,  however,  it  is  submitted,  (particularly 
with  respect  to  the  latter  circumstance,)  be  extremely  im- 
prudent in  an  assignee  to  be  satisfied  with  so  loose  a  form. 
The  consideration  requisite  to  support  an  assignment  is, 
at  law,  the  same  as  that  required  for  the  validity  of  ether 
contracts  and  conveyances  not  operating  by  transmutation 
of  possession  ^       • 

And  though  the  cases  referred  to  in  the  preceding  page 
incontrovertibly  establish  the  principle  that  choses  in  ac- 
tion, and  interests  in  contingency,  are  assignable,  yet  they 
seem  also  to  shew,  that  in  the  case  of  assignment  of  personal 
interests,  equity  will,  in  general,  require  the  assignee  to 
prove  that  he  gave  a  valuable  consideration  for  the  interest 

t 

*   Itarty  v.    Oldham,    3        *  1  Geo.  2,  stat.  2,  c.  14, 

Damf.  8c£ast,  681 ;  and  see  s.  7. 
ace.  Kidderdale  v.  Duketf       ^  4  Inst.  85;  Dyer,  i,b. 
Momirwfe,  4  lb.  248 ;  but  in        '  See  stat.  29  Car.  2,  e.  3, 

this  case  it  was  hinted  by  s.3. 
the  Court,  that  the  assignee        °^  4  Domf.  &  East,  690. 
mi^htbriBg  an  action  against        '^  See  3  Bunr.  2831. 
the  assignor  on  his  covenant.       "*  See  ante,  p.  40. 
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assigned^  and  will  not^  therefore^  in  generali  assist  volon- 
teers.  But  yet,  as  against  executors,  administratorsi  or  heirs 
at  law,  the  courts  have  established  them  though  not  made 
for  a  valuable,  but  only  for  a  good  consideration,  as  natural 
love  and  affection,  and  the  advancement  of  children  p. 

But  no  consideration  is  in  general  necessary  to  support 
the  assignment  of  a  lease,  by  tenant  for  years,  because  the 
tenure,  attendance,  and  forfeiture  incident  to  the  as- 
signee's estate,  are  alone,  and  independently  of  the  rent 
reserved,  if  any,  sufficient  to  vest  an  use  in  the  assignee^ ; 
still,  however,  it  appears  to  be  proper  to  insert  some  valu- 
able consideration,  as  well  in  order  to  support  the  assign- 
ment as  a  contract,  should  there  be  occasion  to, have  re- 
course to  that  expedient,  as  to  enable  the  assignee  to 
maintain  a  possessory  action,  if  necessary,  which,  as  the 
assignment  of  itself  transfers  only  the  possession  in  law, 
lie  cannot  do  unless  a  valuable  consideration  be  given'. 

The  operative  or  transferring  words,  commonly  made  use 
of  in  a  deed  of  assignment,  are  '' bargain,  sell,  assign,  trans- 
fer, and  set  over,''  which  are  sometimes  also  preceded  by 
''  give  and  grant,"  for  the  purpose  of  enabling  the  assignee 
to  plead  the  deed  as  a  gift  or  grant,  jbirhich,  under  particu- 
lar circumstances,  may  happen  to  be  a  convenience'  (i ). 

IV.  Of  the  Effect  and  Operation  of  an 

'   Assignment. 

The  effect  of  an  assignment  is  a  transfer  of  the  right  of 
possession  from  the  assignor  to  the  assignee,  who,  without 
entry,  is  thenceforth  possessed,  in  law,  of  the  thing  as- 


p  BecUeyv.NewkmdfiV. 
Wms.  183 ;  Hobson  v.  Trevor, 
lb.  192;  Wwht  V.  Wright, 
1  Ves.  409 ;  Delaty  v.  Stod- 
dart,  I  Dumf.&  East's  Rep. 
26 ;  and  see  Inms  v.  Dun- 


lop,  8  Dumf.  8c  Easf  s  Rep. 

696- 
<  1  Mod.  263.      * 

'  Ibid,;  2Rol.Abr.  781, 

pi.  7. 

'  See  2'  Blac  Com.  441  • 


(1)  For  the  form  of  deeds  of  assignment,  see  1  Bridgm. 
Conv.  89,  112;  2  Ibid.  28,  84, 134 ;  Lil«  477, 507 ;  Horsm. 
129,  828;  Bird's  Assistant  voc.  Assignment. 
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signed,  he  is  not  however  entirely,  op>in  fact  so  possessed, 
as  the  assignor  has  still  the  actual  (though  a  mere  naked) 
possession,  and  the  assignee  u  right  of  possession  only. 
Upon  which  principle,  it  is  held,  that  the  assignee  of  a 
lessee  is  by  an  assignment  of  his  estate  discharged  from 
the  covenants  in  the  original  lease,  eyen  though  he  still 
contmue  in  possession':  for  as  after  assignment  nothing 
remains  in  him  beyond  a  mere  naked  possession,  without 
any  right,  there  is  no  privity  between  him  and  the  lessor 
to  support  an  action  of  covenant.  And'  though  it  was  long 
conceived  that  the  assignee  of  an  assignee  had,  before 
actual  entry,  such  a  possession  as  to,  support  an  action  on 
the  covenants  in  the  lease '',  yet  a  contrary  doctrine  seems 
now  to  be  pretty  well  established'. 
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OF  A  DEFEASANCE. 

A  Defeasance,  from  the  French  word  defaire,  to  undo, 
in  its  largest  sense  signifies  a  condition  annexed  tq  an 
estate,  by  non-performance  of  which  the  estate  is  made 
void;  and  sometimes  the  condition  of  an  obligation  an- 
nexed to  it  at  the  time  of  making ;  but  it  is  more  pecu- 
liarly and  properly  applied  to  such  conditional  instruments 
as  are  made  in  defeasance  and  avoidance  of  statutes  and 
recognizances  at  the  time  of  entering  into  them ;  and  to 
such  conditional  instruments  as  are  made  in  defeasance 
of  statutes,  obligations,  and  the  like,  after  the  time  of 
their  being  entered  into,  and  is  defined  by  Sir  William 
Blackstone,  to  be  a  collateral  deed,  made  at  the  same  time 
vnih  a  feoffment  or  other  conveyance,  containing  certain 
conditions,  upon*  the  performance' of  which,  the  estate  then 

'  SeeDougl.  461.  Smith,  Ihid.  2  js- 

■  SeePUhngtonv.Shaller,        *  See  2  Danv.  Ab.  484; 
2  Vem,  374 ;  and  Sparks  v.    Dougl.  455. 
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ciMtedy  isay  be  defeated  or  totally  imdoiie*.  A  drfeaMmre 
on  bond,  or  lecogniiancej  or  jadgpiait  lecoyered,  is  also 
a  condition,  ijrhicb,  wbea  perfonned,  defcata  or  nndoea  it: 
and  difieis  oidy  from  the  common  condition  of  a  bond,  in 
that  the  one  ia  alwaya  inaerted  in  the  deed  or  bond  itaelf 
the  other  ia  made  between  the  same  parties  by  a  separate, 
and  frequently  a  anbseqaent  deed  \ 
Of  what  a  de.  By  the  couunon  law,  no  secret  defeasance  pr  leTooation 
be  oMde^         ^^  aUowed  of  a  solemn  conreyance,  perfected  by  livery 

of  seisin,  miless  executed  at  the  same  time-    But  all  iahe^ 
ritances  executory,  as  rents,  amiuities,  conditions,  war«- 
lantiea,  and  the  like,^  mi^  at  all  times  be  annulled  and 
dischaifped  by  a  defeasance,  made  with  the  mutual  consent 
of  all  those  who  wei^e  parties  to  the  <»eation  of  them  at 
the  time,  or  at  any  time  afterwards.    And  so  of  statutes 
recognizances,  obligationSp  and  the  like ;  for  it  is  a  rule, 
that  in  all  cases,  where  any  executory  thing  is  created  by 
a  deed,  the  same  thing,  by  the  consent  of  all  persons  who 
were  parties  to  the  creation  of  it,  may  be  defeated  and 
annulled;  and  therefore  that  warranties,  recognizances, 
rent-charges,  annuities,  covenants,  leases  for  years,  uses 
at  common  law,  and  the  like,  may,  by  a  defeasance  made 
with  the  mutual  consent  of  all  those  that  were  parties  to 
the  creation  of  it,  by  deed,  be  discharged  and  avoided  ; 
tdl  est  tarn  convemens  tuUurali  aquitati  quam  quod  unufn- 
quodque  diasohi  potest  eo  ligamne  quo  ligatur ;  and  there- 
fore,  by  suoh  a  defeasance,  not  only  the  covenant  vrhich 
creates  a  power  of  revocation,  but  the  power  itself,  may  be 
utterly  defeated  and  avoided ;  but  estates  of  inheritance^ 
and  other  estates  in  tail  or  for  life,  executed  by  livety, 
&€•  cannot  be  avoided  by  defeasance  made  after  the  time 
of  their  creation.    But  by  another  deed  of  defeasance, 
made  at  the  same  time,  a  feofiment,  release,  lease  for  life, 
.or  other  executed  thing,  may  be  avoided,  as  well  as  if  it 
were  by  condition  within  the  same  deed :  thus,  if  a  din- 

0 

«  a  Biac.  Com.  397*  ^  Ibid«  342 ;  and  see  Shep. 

Touch,  c.  33,  p«  896. 
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seisee  release  to  the  disseisor,  though  this  release  cannot     0En4&- 
be  defeated  by  w  indenture  of  defeasance  made  afterwards, 
yet  it  jpay  be  dtfeated  by  an  indentve  of  defeasance 
made  at  the  same  Kime,    Que  in  corUimnH  fiurU  in  ene 

And  in  this  manner  mortgages  n^ere  in  fbiBisr  times 
asnally  made,  the  mortgagor  enfeoffing  the  mortgagee, 
and  he  at  the  same  time  executing  a  deed  of  defeasance, 
whereby  the  feofiment  was  rendered  void  on  re-payment 
of  the  money  borrowed  on  a. certain  day ;  and  this,  when 
executed  at  the  same  time  with  the  original  feoffinent,  was 
by  the  ancient  law  considered  as  part  of  it  ^ ;  for  which 
reason  only  was  it  indulged :  no  subBeqnent  secret  revo* 
cation  of  a  solemn  conveyance,  executed  by  livery  of 
seisin,  being  allowed  in  those  days  of  simplicity  and  truth ; 
though,  when  uses  were  afterwards  introduced,  a  revoca*. 
tion  of  such  uses  was  permitted  by  the  courts  of  equity. 
But,  ias  has  been  just  intimated,  things  that  were  merely 
executoryi  or  to  be  completed  by  matter  subsequent,  (as 
rents,  of  which  no  seisin  could  be  had  till  the  time  of  pay. 
ment ;  and  so  also  annuities,  cohditions,  warranties,  and 
the  Uke),  were  always  hable  to  be  recalled  by  defeasances 
made  subsequent  to  the  time  of  the  ciieation*. 

3ut,  to  m&ke  a  good  defeasance,  it  is  principally  requi* 
aite :  i..  That  the  defeasance  be  made  esdem  modo  as  that 
by  which  the  thing  to  he  defeated  was  created,  that  is  to 
say,  if  the  one  were  by  deed,  the  other  must  be  by  deed 
also :  for  if  an  obligee  by  word  only  discharge  the  obligcMv 
or  grant  not  to  sue  him,  this  will  not  defeat  the  obligation; 
it  must  be  by  deed,  therefore,  as  the  former  was^.  But 
whether  the  deed  or  defesusance  b^e  indented  or  ppll  is  not 
materials.  2.  That  if  it  rQf^ijbe  the  statute  or  the  obligatum, 
it  be  done  truly :  for  if  a  defeasance  be  made  of  a  statute, 
or  an  obligation,  which  is  recited  to  be  made  the  tenth  day 

«  Co.  lit.  236,  237 ;  1  Co.  '  I  Co.  113. 

iii»  113;  Plow.  1371 193.  s  Bro.  Defeas.  12;  Fitz. 

'  Co.  lit.  296.  Bane,  95. 
•  lb.  237;  9BI.  Com.  327. 


ANCE. 


252  ELEMENTS    OF      [BOOK  III.    PART  III. 

DEIEAS.  of  May,  which  in  truth  bears  date  the  first  day  of  May, 
this  defeasance  is  void  ^.  3.  That  it  be  made  between  the 
same  persons  that  were  parties  to  the  first  deed,  &c.:  and 
therefore  if  il.  be  bound  in  an  obligation  to  B.  in  20 1,  and 
jB.  make  a  defeasance  to  C.  that  if  C.  pays  him  20/.  the 
obUgation  made  by  A.  shall  be  void ;  this  is  no  good  de- 
feasance, because  it  is  not  made  between  the  same  parties  ^ 
And  yet  if  a  statute  be  made  to  the  husband  and  wife,  and 
the  husband  alone  join  in  the  making  of  a  defeasance, 
this  is  a  good  defeasance  ^.  4.  That  it  be  made  after  the 
making  of  the  recognizance,  obligation,  &c.  and  not  be^ 
fore ' ;  but  though  the  date  of  the  defeasance  be  before 
the  date  of  the  recognizance,  &c*  yet  if  it  be  delivered 
afterwards,  it  is  good  enough''.  5.  That  it  be  made  of  a 
thing  defeasible:  for  if  a  disseisee  release  his  right  to  the 
jterre-tenant,  and  after  there  is  a  defeasance  made  between 
them,  that  if  the  releasor  shall  pay  20  L  to  the  releasee,  the 
release  shall  be  void,  this  is  a  void  defeasance  ^ ;  although 
a  release  may  be  avoided  by  a  condition  or  defeasance 
made  at  the  time  of  making  of  a  release  as  well  as  a 
feofiioient^ 

Separate  deeds  of  defeasance  are  now,  however,  in  but 
little  use,  as  it  is  more  common,  and  in  most  cases  pre- 
ferable, to  insert  the  conditions,  or  terms  of  defeasance,  in 
the  instrument  itself,  by  which  the  agreement,  or  other 
obligation^  is  created ;  as  by  this  means  they  become  inca- 
pable of  separation,  and  the  conditional  or  defeasible  deed 
cannot  be  firaudulently  set  up  as  an  absolute  or  indefeasible 
one(i). 

^  Plow.  393.  »  Dyer,  315. 

■  14  Hen.  8,    10 ;    Bro.  "  Plow.  137;  Bro.  Defea- 

Efttr.  L.  Fait.  10.  sance,  1. 

^  Bro.  Defeasance,  3.  "*  Bro.  Defeasance,.  6,  9; 

'  Ibid.  g.  Co.  lit.  236. 


-«  ." 


.  (1)  See  the  form  of  a  deed  of  defeasance,  1  Bridgm. 
Conv.  52,  313;  Horsm.  327,  332 ;  Wilde's  Sup.  vol.  i- 
No.  Izzxii.  p.  530. 
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PART  III. 

OF  CONVEYANCES  DERIVING  THEIR  OPERA- 
TION FROM  THE  STATUTE  OF  USES. 


CHAP.  I. 

OF  A  COVENANT  TO  STAND  SEISED 

TO  USES. 


xIAVING  finished  the  consideration  of  deeds  operating   COVENANT 

TO  STAND 

by  the  rules  of  the  common  law,  we  now  proceed  to  those       s£is£D. 


which  derive  their  effects  from  the  statute  of  uses. 

We  have  seen,  that  by  the  old  common  law,  all  convey- 
ances of  real  property,  required  the  ceremony  of  livery  of 
seisin,  or  of  attornment,  to  perfect  them;  but  when, 
through  the  medium  of  uses,  the  jurisprudence  of'  equity 
was  let  in  upon  the  dispositions  of  real  property,  the  Court 
of  Chancery,  regarding  the  nature  upon  which  contracts 
for  the  alienation  of  property  are  grounded,  gave  an  equi^ 
table  effect  to  two  species  of  grants,  (or  contracts  con- 
sidered as  equivalent  thereto),  which,  without  the  cere- 
monies of  livery  of  seisin,  or  attornment,  had  no  operation 
at  all  in  taw.  The  considerations,  which  gave  rise  to  this 
benign  construction,  were  those  which  are  commonly  dis- 
tinguished by  the  respective  epithets  of  good,  and  of  vabi" 
aUe\  the  former  being  the  consideration  of  blood,  or 
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COVENANT    of  manf  age ;  the  latter  of  a  pecumary  price :  both  which 

SEISED.      considerations,  from  their  interesting  mid  obligatory  na- 

— — — — —  tores,  were  considered  by  the  Goutt  of  Chancery  as  raising 

an  nse  in  the  subject  of  the  contract,  or  intended  grant,  for 
the  benefit  of  the  peilsaA  in  wh^m  such  consid^tions 
existed,  or  from  whom  it  moved ;  and  ^though  the  legal 
estate  in  the  subject  of  such  contracts,  or  intended  grants, 
was  not  thereby  altered  or  transferred  for  want  of  the 
ceremonies  before-mentioned;  yet  the  grantor,  or  con- 
tractor, was,  upon  the  ground  of  ^ch  considerations,  con* 
sidered  in  equity  as  standing  seised,  or  legally  entitled  to 
the  things  w&ich  were  the  subjects  of  such  grants,  in  trust 
for  the  covenantee  or  intended  grantee';  and  the  party 
intended  to  be  benefited,  having  thus  acquired  the  use, 
was  put  at  once  into  corporeal  possession  of  the  land,  by 
the  statute  of  uses,  operating  upon  his  estate^. 

Contracts  of  the  former  of  these  kinds,  that  is,  where 
blood  or  maktiage  is  flie  consideration,  were  denominated 
Covenants  to  stand  seised  to  Uses,  because  they 
amounted  either  to  an  express  covenant,  or  an  impUed 
engagement  to  stand  seised  for  the  benefit,  that  is,  for  the 
use  and  advantage  of  the  grantee,  or  covenantee :  And 
those  of  the  latter  kind,  namely,  where  a  pecuniary  consi- 
deration was  the  motive,  were  called  Bargains  and  Sales. 

Of  these  two  species  of  assurances  we  are  now  to  treat; 
and  first,  of  a  Covenant  to  stand  seised. 

A  covenant  to  stand  seised  may  be  defined  to  be  an 
instrument  in  writing,  by  which  a  man,  seised  of  lands, 
covenants,  in  consideration  of  blood  or  marriage,  that  he 
will  stand  seised  of  the  same  to-^he  use  of  his  child,  wife, 
or  kinsman  * ;  after  which  covenant  he  becomes  seised  to 
the  use  of  such  child,  &c.  and  therefore  conies  within  the 
statute  of  uses;  and  being  seised  to  the  use  of  another^ the 

»  See  Plow.  301  ,b ;  303^  a;  *  d  Blac*  Com.  337 ;  How. 

Feame's  Posth.  Works,  16.  301,  303. 

^  Bac.  Uses,  1^1 ;  2  Blac. 
Cdml  39*^. 
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atatute  tnu^fani  the  possession  and  legal  estate  ;^  and  cotbnant 
hence  it  is,  like  a  bsaigain  and  sale,  made  a  mean  of  transit      seised. 
furring  the  estate  to  the  covenantee.  ^....-.._ 

This  mode  of  conveyance  being  confined  to  those  par- 
tieakr  ends,  and  not  calculated  for  geaend  purposes,  is 
sow  seUom  had  recomse  to  as  a  conveyance  of  land ;  bat  as 
the  doctrines  relating  to  it  are  not  miirequently  applicable 
to  the  construetioa  of  marriage  saticles  and  fhmily  settle' 
menftSy  it  will  be  proper  to  give  it  a  short  consideration. 

In  doing  whichi  t  shaH  notice :  i .  Of  what  there  may  be 
a  covenatit  to  stand  seised :  s.  The  consideration  necessaiy 
to  support  it :  3.  Of  the  form  of  »  covenant  to  stand  seised : 
4.  Of  the  operation  and  construction  of  such  a  covenant* 

1 .  With  respect  to  tlie  things  of  which  a  man  may  cove*  of  what  tbeie 
nant  to  stand  seised,  it  is  to  be  observed,  that  as  such  ^^  ^  ^^ 
covenant  must  always  be  intended  to  be  tx>  the  tise  of  ^^^^' 
another,  it  follows,  that  it  can  operate  upon  such  heredita- 
ments only  as  are  capable  of  being  conveyed  by  way  of 
use:  these  have  been  enumerated  in  a  former  chapter'. 

It  is  ftirther  requisite,  to  a  covenant  to  stand  seised;  that 
the  lands  should  be  in  the  possession  or  seisin  of  the  cove^  ^ 
nantor,  fbr  it  will  operate  on  such  lands  only  of  which  tile 
covenantor  is  actually  seised  or  entitled  at  the  time,  either 
in  possession  or  remainder,  for  it  is  out  Of  the  seisin  of  the 
covenantor  that  the  use  cktises^.  Hence,  if  a  (hther  cove- 
nant to  stand  seised  of  aH  the  lands  which  he  then  has,  or 
which  he  shall  aflerward^  purchase  to  the  use  of  his  son, 
ftc.  no  after-purchased  landd  will  pass,  or  be  afibcted  by 
the  coveiiant,  but  only  tfiose  of  wbic^  he  was  seised  at  the 
time  of  the  covenant^.  So  abo,  if  one  of  t^ro  joinl^tenants 
covenant  to  stand  seised  to  uses  of  tiie  moiety  of  his  com- 
panion^ in  case  he  should  sutvive  him^  no  use  wffl'  arise 

**  See  of  these,  flji^e,  vol.  iii.        ^  Yelvertm   v.   Ydverian^ 
c  \o*  A  34  pi  594.  Cro.  IBHoL.  401 ;  t^Rol.  Abr. 

•  TFiseiTum'sca.  2.Co.i5,a.    790. 
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although  he  should  survive ;  because,  at  the  time,  he  had 
no  title  to  the  moiety  of  his  co-tenants. 

2.  Of  the  consideration  necessary  to  support  a  covenant 
to  stand  seised. 

The  only  good  consideration  of  a  covenant  to  stand 
seised  is  that  of  blood  or  of  marriage  \  for  this  being  a 
secret  conveyance,  it  requires  a  meritorious  consideration 
to  support  it.  Consideration  of  blood  is,  in  other  words, 
a  consideration  or  motive  arising  from  the  natural  affection 
which  a  man  is  presumed  to  have  for  his  near  a-kin,  and 
the  wish  and  moral  duty  he  has  to  benefit  or  provide  for 
them.  Hence  therefore,  if  a  man,  in  considemtion  of  the 
natural  love  and  affection  he  has  for  his  son,  covenants 
to  stand  seised  to  his  use,  this  will  be  a  good  consideration; 
and  the  statute  will  execute  the  use  and  transfer  the  pos* 
session  to  such  son ;  and  this  consideration  of  affection 
for  a  son,  will  extend  to  the  wife  of  such  son,  for 
whom  therefore  a  covenant  with  the  son  to  stand  seised* 
will  be  good^  And  a  consideration  of  natural  affec- 
tion expressed  to  one  child  will,  by  construction  of  law, 
be  extended  to  other  children.  If  therefore  a  man,  having 
issue  three  sons,  covenants  in  consideration  of  natural  a£» 
fection  to  the  eldest  son,  to  stand  seised  of  certain  land  to 
the  use  of  himself  for  life,  and  afterwards  to  his  eldest  son, 
and  the  heirs  male  of  his  body ;  and  for  de&ult  of  such 
issue,  to  the  use  of  his  second  son,  and  the  heirs  male  of 
his  body ;  and  fQr  defiiult  of  such  issue,  to  the  use  of  the 
third  son,  &c.  this  is  a  good  consideration  to  raise  the  use 
to  his  younger  sons ;  for  though  the  consideration  of  na- 
tural affection  be  limited  only  to  the  eldest,  yet  as  this  is 
equal  in  respect  to  all  the  sons,  the  law  will  supply  it  with- 
out expression ;  indeed,  if  nothing  had  been  expressed,  it 


s  Barton's  case,  2  Rol. 
Abr.  790. 

^  Gilb.  Law  of  Uses,  47  ; 
Garnish  v.  Wentvforth,  Cart. 
139. 


*  Sharington  v.  Strottan, 
Plow.  300;  Bould  V.  Win-' 
Stan,  2  Kol.  Ab.786 ;  BedelFu 
case,  7  do.  40. 
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would  have  been  a  good  consideration  by  implication  of    covenant 

,        k  TO  STAND 

**^  •  SEISED 

The  consideration  of  natural  affection  is  likewise  good 

to  raise  an  use  to  children  unborn.  Thus,  the  consideration 
of  affiaction  to  the  heirs  male  of  the  covenantor  which  he 
may  beget  on  the  body  of  A.  his  wife,  is  a  good  conside- 
ration to  raise  an  use  to  such  heirs  of  his  body  when  born^ 
So,  if  a  man  covenant  to  stand  seised  to  the  use  of 
himself  and  the  heirs  male .  of  his  body,  this  shall  raise 
a  good  estate-tail ;  for  though  all  the  estate-tail  is  in  him«- 
-lelf,  yet  this  is  for  the  benefit  of  the  heir  male  when  he 
comes  into  esse.  And  a  man  n^y  modify  a  fee  that  Con. 
tinnes  in  him,  although  he  cannot  take  de  novo  a  fee  which 
is  already  in  him '^ 

But  affection  for  a  bastard  is  not  such  consideration  as 
wiQ  raise  an  use ;  for  in  law  he  is  not  supposed  to  be  of  the 
blood  of  his  father,  but  is  considered  as  a  mere  stranger, 
for  whom  no  one  is  presumed  to  have  a  natural  affec- 
tion". So  likewise,  if  a  man  covenants,  in  consideration  of 
blood  and  also  of  the  marriage  of  his  bastard  daughter,  to 
stand  seised  to  the  use  of  such  daughter,  this  is  not  a  good 
consideration  to  raise  an  use,  for  in  law  she  is  not  cent- 
al dered  his  daughter,  but  Jilia  populi"*  (i ). 

^  2  Rol.  Abr.   782,  783,  "  Perro/'s  case,  2  Rol.  Abf. 

between  Bond  and  Edmond^,  785 ;    Worskys  case.  Dyer, 

per  curiam.  375,  pi.  16 ;  Gilb.  Law  of 

'  Shisrin^on  ^  a/,  v.  Strot--  Uses,  48,  206; 

ion,  Plow.Rep. 300.  "  2 Rol. Abr. 785, between 

■"  Gilb.  Law  of  Uses,  209.  Frampton  and  Gerard. 

(1)  But,  if  a  man  covenants,  fn  consideration  of  natural 
love  and  affection,  tend  the  marriage  of  his  bastard  daugh- 
ter, to  levy  a  fine,  and  that  the  conusee  shall  stand  seised 
to  the  use  of  the  bastard  daughter,  though  this  be  not  a 
sufficient  consideration  to  raise  an  use  upon  a  covenant, 
yet  as  it  is  expressive  of  the  intent  of  the  party,  it  there* 
love  shall  serve  as  a  sufficient  declaration  of  an  use  upon  the 
fine,  which  needs  no  consideration.  Gilb.  Law  of  Uses,  207. 
And  see  Co.  Lit.  193,  a,nr(8). 

VOJ-.   IV.  s 
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COVENANT       Lore  for  a.  broUier  is  a  eood  oonflajdcnitioii  to  nuae  an 

TO  SsTAND 

{j£[u»KD.  use  by  way  of  coyenant ;  for  this  is  a  consideration  of  bloody 
tod  the  brother  is  one  of  the  next  degveea  after  his  pa- 
rents and  childieu;  and  they  who  are  next  in  blood,  are,  by 
intendment  of  the  law,  next  in  love'.  ThQs>  wjbereJ..  co- 
venanted  with  his  brother,  in  consideration  ofthe  krpeand 
affection  which  he  bore  towards  his  wife  and  children,  and 
to  the  intent  to  settle  his  land  in  his  name  and  blood,  to 
stand  seised  to  the  use  of  himself  for  life,  and  B&ev  tohia 
wife  for.  life,  and  to  raise  portiona  fop  his  children,  dia 
use  waa  held<  to  arise  for  all*of  them,  they  being  within,  the 
-oonsideration^ 

But  considisrations  of  ancient  acquaintance,  oi  of  frieiid* 
fihip,  shall  not  raise  any  use' ;  for  it  will  not  be  presonledy 
that  a  person  can  have  inten^kd  to  dispose  cf  hi&  lands 
from  his  own  family,  where  any  ceremqny  necessary  I^ 
laMT  to.  give  effect  to  a  contract  is  wanting'.    Neither  will 
^  the  consideration  of  the  coyenantiee's  changing,  his  sur- 
name  to  that  of  the  co¥enantor^    A^d'it  is  to  be  ob- 
served, .that  though  the  natund  affection  is  the  essential 
oause  of  the  raising  of  the  use,  yet  if  the  neameas  of  kin 
lietween  the  covenantor  and  covenantee  be  such  as  to  prc^ 
sume  an  affection,  it  seems  to  be  enough,  without,  such 
affection  being  expresi^ed  in  the  deed". 
Consideration         lie  consideration  of  marriage,  may  be.  either  before  or 
4>f  marriage.        ^^^^  ^  ^^^  may  covenant  to  stand  seised  to  the  u^  of^ 

his  wife,  and  the  consideration  that  she  is^  his  wife  will  raise 
a  good  estate  to  her,  for  this  is  a  good  consideration  in  law. 

^  Rol.    Abn   785,    cites  154,  a;  Whal^  y.  Tancard, 

Plow.  Com.  300,  Sharing:'  ^  Ley.  s%  64* 

ton  V,  Sirqtton ;    Wiseman's  '  2  RoU  Mr,  783 ;  Qilb. 

>case,  %  Rep.  15,  a.  Uses,  48 ;  Plow.  50$. 

•1  2  Rol,  Abr.  783 ;   S.  C.  *  Gilb,  Uses,  48. 

Cro.  Car.  529,  by  &e  nune  '  Jenk.  81,  pi.  60. 

of  Smith  V.  Bislof  Sf  al.;S.C.  °  Bedeir^  Ca.  7C0. 40,  a; 

Sir  \^iUiam  Jones,  418,  by  2  Rol.  Abr.  790 ;  alil^.  ik% ; 

ito.xWAe  ol  Germm  yn  JUi-  Goo^titie  v^  P^tto^  a^Sts^ 

%;  jPogvt's  ca$e>    1  Rep^  994;  ittlvHfe.Oilbil^  ii:5. 
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Sd,  ilrfo,  the  consideration  of  a  marriage  to  be  had,  will  COVENANT 

^  TO  STAND 

raise  an  use  -  seised. 


A  man  may  likewise  Covenant  to  stand  seised  to  the  use  — r; ; — 

at  A,  the  wife  of  his  brother,  in  consideration  that  she  is  of  mtrriage. 
the  wife  of  his  brother,  and  this  shall  raise  a  good  estate 
to  her ;  fbf  the  love  which  he  bears  towards  his  brodier 
extends  in  his  right  to  his  wife*. 

Aiid  if  a  man  covenants,  in  consideration  of  natural  love 
and  affection  to  his  80n«  to  stand  seised  to  the  use  of  his 
son  for  life,  the  remainder  to  such  wife  as  the  son  shall 
afterwards  have  for  hfe,  the  remainder  to  tjie  first  son  of  the 
sbti  on  the  wife  begotten.  Sec.  though  the  wife  be  a  stranger 
to  the  consideration,  yet  the  Estate  limited  to  her  is  well 
raised  for  the  subsequent  estate,  because  the  covenantor 
itltended  the  advancement  of  his  posterity ;  and  without  a 
wife  the  son  cannot  have  a  lawful  posterity  5^. 

But  if  a  man  covenant  to  staind  seised  to  the  use  of 
hlinself  for  'lif(^,  with  remainder  to  the  use  of  trustees  (not 
beliig  of  the  blood  of  the  covenantor)  to  preserve  contin- 
gent remainders,  with  remainder  to  his  first  and  other  sons 
in  tail,  8ic.  no  use  will  vest  in  those  trustees,  because,  as 
no  other  consideration  than  that  of  natural  love  and  affec- 
tron,  arising  from  relationship^  is  deemed  a  sufficient  con- 
sideration to  raise  an  use  by  this  deed,  it  of  course  cannot 
veit'iii  trilistees,  who  wee  strangers^ 

Again,  if  a  man  covenant  to  stand  seised  'to  the  use  of 
himself  for  life,  with  power  to  make  leases,  this  power 
cannot  be  exercised  as  the  limitation  of  an  use,  but  will  b^ 
Void* ;  for  as  no  use  will  arise  without  a  good  conside* 
ration,  it  canh6t  aris6  to  the  lessees,  for  where  the  persons 
«re  altdgedier  tmcertain,  and  the  terms  unknown,  there 
can  b^  no  consideration ;  bottbe  ounsideration  of  love,  &c, 

^  Sidf'    83.    in^   C^^    6f  tween  Bould  and  Winston;    . 

Si^heniY.  BrttiriJ^.  '^oy;  i^it,  S.  C. 

«  Sharingtm  v.  Sti^ion,       *  Mildniaa\  cMe,   1  Qo. 

Plo#.Wb.3o6.  ne.bj»MAbf;366,a,b; 

y  2  Rol.  Abr.  2#5;   l^  Qf6.  J^u:.  M: 

8   2 
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COVENANT  in  a  bargain  and  sale  may  be  ayerred,  and  will  support 
SEISLD.      ^^f  although  not  expressed  in  the  deed^. 


By  the  statute  of  uses,  s.  4  &  5,  a  rent  may  be  reserved 
or  made  payable  on  a  covenant  to  stand  seised  ^. 

3.  Of  the  form  of  a  covenant  to  stand  seised. 

The  virords  ''  covenant  to  stand  seised''  to  the  use^  See. 
are  the  most  proper  and  technical  words  of  this  convey- 
ance ;  but  as  the  consideration  is  the  foundation  of  it,  these 
words  are  not  essential  to  its  operation'. 

Where,  therefore,  a  man,  in  consideration  of  natural  love, 
and  for  augmentation  of  his  daughter's  portion,  "  gft^^y 
granted,  bargained  and  sold,  aliened  and  enfeoffed/'  lands 
to  his  daughter,  this  was  held  to  enure  as  a  covenant  to 
stand  seised,  because  of  the  consideration'. 

And  where  there  is  a  feoffment  by  deed  to  a  relation  and 
his  heirs,  though  nothing  can  pass  by  the  feoffment  for 
want  of  livery  of  seisin ;  yet  as  there  is  an  agreement  by 
deed,  and  the  parties  are  relations,  the  law  holds  it  a  con- 
sideration  for  raising  an  use,  and  construes  it  a  covenant  to 
stand  seised  to  the  use  of  the  person  specified  in  fee ;  and 
the  estate  passes,  not  by  feofiment,  as  the  deed  imports, 
but  by  virtue  of  the  statute  of  uses ;  for  ut  res  magU  valeat, 
&c«  the  feoffment  shall  operate  as  a  covenant  to  stand 
Beised®. 

So  where,  in  a  settlement,  it  was  declared;  that  if  the 
-settlor  had  no  issue,  then  he  ''  gave,  granted,  and  con- 
£rmed,"  to  the  use  of  his  kinswoman,  and  the  heirs  of  ber 
body,  an  use  was  held  to  be  well  raised  ^ 

Hence  a  conveyance,  which  is  void  as  a  release,  may  in 
some  cases  be  good  as  operating  by  way  of  covenant  to 

•  BedelPs  case,  7  Co.  40,  a ;  1 75 ;  Walker  v.  Hall^  2  Lev. 
Goorfrif/e  V.  PeWo,  2  Str.  9^4.  213;    Osman  v.  Sheafe^    3 

*  HivetU  V,  Godson,  W.  Lev.  370 ;  Doe  v.  Simpstmj 
Jones,  179.  2  Wils.  22j>^76;  1  Atk.  i88, 

«  1  Vent.  137;  2  lb.  150-,  '  Per  Wilson,  J.    2  Ves. 

Willes  Rep.'676.  jun.  226. 

•'.    *  1  Vent.  1.38,6/ wj;Cro5«-  *    ^  Harrison  v.  Ausiin,    3 

ing  T.  Scuddmore,  1  Mod.  Mod.  337. . 
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stand  seised ;  as  where  K.  by  lease  and  release,  in  consi-    covenant 

•  '        TO  STAND 

deration  of  the  natural  affection  he  had  for  his  brother,      B£ISU>. 

"  granted,  released,  and  confirmed*'  to  his  said  brother,  " 

certain  lands,  8tc.  to  hold  to  him  and  his  heirs,  after  the 
decease  of  himself  the  said  JC.    Though  this  was  void  as 
a  release,  as  being  the  grant  of  a  freehold  to  commence  in     ^ 
fiUuro,  yet  the  court  were  unanimously  of  opinion  that  it 
would  operate  as  a  covenant  to  stand  seised  >  (i). 

4.  Of  the  operation  and  construction  of  a  covenant  ta 
stand  seised. 

In  dr  covenant  to  stand  seised,  the  estate  necessarily  con- 
tinues in  the   covenantor  until   the  use  which  is  to  be 
executed  by  the  statute  arises**.      If,  therefore;  a  man 
covenant  to  stand  seised  to  the  use  of  il.  for  life,  remainder 
to  the  use  of  B.  for  life,  remainder  to  the  use  of  C.  in  fee^ 
and  il.  reftises,  jB.  shall  not  take  his  estate  presently,  as  he 
would  in  the  case  of  the  bke  limitations  by  feofiment,  where 
all  the  estate  passes  out  of  the  feoffor,  and  all  the  uses 
are  created  out  of  it  as  out  of  one  and  the  same  root,  but 
the  land  shall  remain,  in  the  covenantor  till  the  next  use' 
arises ;  for  in  the  case  of  a  covenant  to  stand  seised,  the' 
consideration,  which  is  the  cause  that  raises  the  several^ 
uses,  is  also  several,  and  all  the  uses  grow  and  rise  out  of 
tlie  estate  of  the  covenantor  ^ 

So,  if  a  man  covenant  to  stand  seised  of  the  manor  of 
J>.  which  he  shall  thereafter  purchase,  to  the  use  of  J.  S. 
and  he  afterwards  purchase  the  manor,  yet  this  is  void  K 
So,  if  a  man  covenant  to  stand  seised  of  the  land  that 
be  shall  afterwards  purchase  to  the  use  of  his  son,  and  then 
parcheses  l^d  to  the  use  of  himself  and  his  heirs,  the  fee 

»  Roe  V.  Fanner,  2  Wils.        *  Per  Manw.  Ch.  B.    1 

76-  Hep-  I54i  a. 

*  1  Co.  1         .  ^2  Rol.  Abr.  790,  pi.  8 ;  , 

Moor,  34«  ;  Cro.  Eliz.  401.- 

(1)  See  the  form  of  deeds  of  covenant  to  stand  -seised, 
3  Bridgm.  Conv.   103,   139,  140;   Wilde's  Svp.  voL  i^ 
No.  Ixx.  p.  459. 

s  3 
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qoyENA^   is  in  th^  father'.    For  wbea  a  man  ^xerciseti  an  o^esfdiw 

^  bind  them;  but  he  that  ^as  no  ip^rest,  has  |io  'gpWiff  to 

l)ind  them ;  ^i^d  therefore  such  a  covei^^Qt  i;i  equity,  \{^^ 
the  statutej;  cottIc[  not  oblige  him  to  a  c|pf  cific  perfpnaa^j:^;^ 
for  that  vf^T^  i^  equi^  to  b^id  the  land,  which  is  absurd ; 
and  since  the  covenant  is  yo^d  iiji  equity,  there  can  ^  q^ 
execution  by  the  st^t![ite ;  for  ^e  rules  of  law  ar^  ?qQsJl]F 
strict  in  avoiding  this  repugnancy ;  as  in  bw«  ^veiy  dis* 
posal  supposes  a  precedent  property ;  and,  cppaequf  alj^« 
every  covenant  to  s^n^  seised  pre-suppo^es,  a  pr^oe^f ut 
^eisin'".  And  pother  ^s^pn  why  t]|i^  v^^  dec^i^ed  v^poQ 
the  covenant  is  bad,  is  this  \  because  ttt^  use  muj|t  b^ 
limited  by  the  donor  9.1^  feo^or ;  for  I^fi  mus^  li^iit  the  9S§« 
who  at  the  time  of  the,  limit^tjiop  had  the  difqpo^ :  i|pw; 
m  this  case  the  donor  limit^  the  &p  to  t^ff  pu^c^a^f^Ct 
which  controU  tjl^Qiatei^tof  tl^e  cavenant^ 

By  the  same  rule  i%  U,  s9a4>  ^4^  if  a  mortgagor,  in  qo|^ 
sideration  of  so  much  money  pfiid  by  J.  S^  coyen^ntft, 
that,  after  redemption,  h^  wjll)  stipd  sei^e4  tp  i)xe  u^p  q^ 
J»  S.  and  his  heirs,  this  is  a  void  ppyei^^tp  foi;  al^  tiie  tup^l, 
of  the  contract  he  ^ad  no  estate  or^  injljerest®. 

A  covenant  to  stand  seised  \^  a  netful  pr  l^i^lf^VL 
conveyance,  and  passes  no  interest  ^V^^  th^iA  o£  ^hkfK  th^- 
covenantor  mi^  lawfully,  convey ;,  np^  divests,  any  estate, 
nor  works  any  discontinua^tv^e ;  for  ^.qoU^ng  but  tlk^.uM 
passes,  and  as  no  t^s^  can  pps^jbly  ^  griQsA^r,  tfaai^.  A^ 
estate  out  of  which  it  arisen,  it  follp^yii,  th^t  wberfi.a.gi)eafor. 
use  is  expressed  to  be  give^  ih^.  ^  esftite.  QCtbQ  oov^. 
nantor  out  of  which  it  arises,  Stfc}^  gi^K^rj  ip«.  i«  iMDidjL 
'  void,  and  the  statute  executes  the  poss  ssion.to  so  iftuch 
only  of  the  use  as  is  lawfully  granted  '• 

'  YehoeHon^  v.   Y^lvertonj  Cro.Eliz.40i;Noy,i9,S.C. 

Noy,i9;  Cro.Eliz.^bi,S.C.  '  Gilb.  Uses,  141^  VU^ 

"  Gilb.  Law  of  Uses,  116.  Cru.  Uses,  96 ;  Feanie^  s^6 ; 

■  Cro .  Eljz.  401 ;  Npy,  19.  Seunumr^B  case,  io  Co»  g&  ; 

•  Yeitertoh  v.   YeivertaA;  1  M.2.       ^         ^'^'^  ' 
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CHAP.  11. 

0F  A  BARGAIN  AND  SALE. 

In  treating  of  «  Deed  of  Bargain  md  Sak J  whicb,  tf  con* 
ddered  in  its  ffA  extent,  tod  as  constituting  one  of  the 
assnittnces  which  give  efifect  to  t&e  convejrance  by  tSASB 
Aiin  AKLBASB  is  teij  comprehensiTe  and  important^  I 
ihall  tixAtMtnx  to  ezptraiy 

I.  Thb  Nature  and  Obigin  of  this  Spkcibs  of 
Assurance. 

(L  Who  may  make  a  Bargain  and  Sale.  i 

lit.  What  may  be  the  Subject  of  a  Bargain  and* 
Sale. 

iV.  The  Requisites  to    constitute  a   Bargain 
AND  Sale. 

t".  IThb  Effect  and  Operation  of  a  Bargain  and 
Saxe. 


!•  Of  the  Nature  and  Origin  of  a  Bargain 

AND  Sale. 

A  bargain  and  sale  is  a  kind  of  real  contract,  founded 
upon  some  pecuniary  or  other  valuable  consideration,  for 
the  passing  of  an  estate  of  inheritance  or  freehold  in  pos- 
session^, reversion  or  remainder  %  in  manors,  lands,  tene- 
ments or  hereditaments,  by  deed  indented  and  enrolledr- 
which  is  effected  by  meaiis  of  the  statute  of  uses  in  tlie 
manner  hereafter  noticed. 

This  mode  of  conveying  lands  was  created  and  e«tab-> 
lidied  by  the  27  Henry  8,  cap.  10,  usually  s^ed  the 

*  FeaoTM's  Postk  Woiks,       ^  2  Inst  672. 
33*  •  Vaugh.  6 1 ;  8  Co.  93,94^ 

•4 


BAROAm 

AND  SALE. 


/ 


AND  SAJL£. 


264  ELEMBNTS   Of      [BOOK  III.   PART  lU.. 

BARGAIN  statute  of  uses'*,  by  which  statute  it  is  enacted,  that  where 
any  person  or  persons  is  or  are  seised  of  any  manors, 
lands,  tenements,  &c.  to  the  use,  confidence  or  trust  of 
any  other  person  or  pensons,  or  body  poUtic,  by  reason  of 
any  bargain,  sale,  feoffment,  8cc.  such  person  or  persons 
having  any  such  use^  8cc.  shall  be  deemed  and  adjudged 
in  lawful  seisin,  estate  and  possession  thereof,  to  all  intents 
and  purposes,  of  or  in  such  like  estates  as  they  have  in 
the  use,  confidence  or  trust ;  and  the  estate,  right,  and*' 
possession  of  him  and  them  so  seised  to  any  use,  &c. 
shall  be  deemed  and  adjudged  in  htm  or  them  who  have 
such  use,  &c.  after  such  quality,  manner  and  form,  as  they 
had  before  in  or  to  the  use,  confidence  or  trust.  The  bar* 
gainor,  therefore,  by  contracting  for  a  pecuniary  con- 
sideration to  convey  to  the  bargainee^  becomes  a  trustee 
ft>r,  or  seized  to  the  use  of  the  bargainee ;  and  then  the 
statute  completes  the  purchase^;  or,  as  it  has  been  well 
expressed^,  the  bargain  or  contract  first  vests  the  use,  and 
then  the  statute  vests  the  possession^.  And  this  possession, 
or  rather  legal  estate  thus  transferred  by  the  operation  of 
the  statute  of  uses,  is  equivalent,  in  most  respects,  to  a  pos* 
session  or  legal  interest  acquired  by  an  actual  entry  under 
a  conveyance  by  the  common  law.  Thus,  if  a  bargain  and 
sale  be  made  for  years,  of  land,  &c.  in  the  possession  of  the 
bargainor,  such  bargainee  for  years  is  capable  of  receiving 
the  reversion  expectant  upon  the  expiration  of  such  term, 
without  any  actual  entry  upon  the  land^(i).  And  upon 
this  doctrine  is  founded  the  operation  of  the  release  made 
immediately  subsequent  to  the  bargain  and  sale  for  a  year, 

*  Co.  Lit.    273;    2  Inst.        «  2  Blac.  Com.  337. 
672  ;  Keilw.  85  ;  1  Co.  87.J        *»  Lutmch  y.  Mitim,  Cro. 

•  Bac.  Uses,  150.  ^    Jac.  604, 
'  Cro.  Jac.  696. 


(1)  But  it  seems  not  agreed,  whether  he  can  maintain 
an  action  of  trespass,  without  a  previous  actual  entry. 
See  1  Vedt.  361 ;  Cro.  He.  664. 
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in  the  eommoii  conTeyftnce,  known  by  the  name  of  a     babgain 

LBASE  and  RELEASE. 


AND 


11.  Who  may  make  a  Bahgain  and  Sale. 

It  has  been  seen^  that  a  bargain  and  sale  operates  as  die 
transfer  of  an  nse  ;  it  follows,  that  none  but  those  who  are 
capable  of  standing  seised  to  an  use  can  convey  by  bjar- 
gain  and  sale  ^  and  also  that  the  bargainor  must  bare  Hie 
use  to  be  transferred. 

Therefore,  neither  the  king,  nor  any  other  person  who 
16  incapable  of  being  seised  to  an  use,  can  make  a  bargain 
and  sale ;  format  common  law,  when  a  man  bad  sold  his 
land  for  money,  without  giving  livery,  the  use  passed  only 
in  equity,  and  this  is  now  executed,  and  becomes  a  bar<^ 
gain  and  sale  by  the  statute;  antecedently,  however,  to 
any  such  execution,  there  must  be  an  use  well  raised,  which 
cannot  be  without  a  person  is  capable  of  being  seised  to  an 
use,  which  the  king  is  not,  as  there  is  no  means  to  compel 
him  to  perform  the  use  or  trust,  the  Court  of  Chancery- 
having  a  delegated  power  from  the  king  over  the  con- 
sciences of  his  subjects  only;  and  tne  king,  who  is  the 
universal  judge  of  property,  ought  to  be  perfectly  indif- 
ferent, and  not  to  take  upon  him  the  particular  defence  of 
any  mmi's  estate  as  a  trustee^. 

And  so  also  of  a  corporation ;  though,  therefore,  it  is 
said  that  monej^  given  by  the  governors  of  an  hospital, 
will  raise  an  use  to  them  in  their  public' capacity';  and 
that  ''  though  a  body  politic  cannot  be  seised  to  an  use, 
yet  upon  a  bargain  and  sale  to  them  a  trust  may  be  limited 
that  they  shall  dispose  of  the  rents  and  profits  amongst 
the  poor  of  the  corporation;"  and  ''  that  a  corporation, 
though  it  cannot  stand  seised  to  an  use,  may  charge  its 

'  Gilb.  Uses,  285;  Atkins  681 ;  andsee  Gilb.  Uses,  82.' 

T.  LonginU,  Cro.  Jac.  50.  '  And  see  10  Co.  24,  34 ; 

^  See  Bro.  "  Feofl5nent ;"  Gilb.  Uses,  285 ;  2R0I.  Abr. 

Hard.  468 ;  Poph.72;  Moor,  788. 
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MMOJUS  owiif)o&8ea8ioi)B  with  aa  use  "; "  yet  these  doctrineB  do  not 
iiWPSAiA  j^ppear  ever  to  have  heen  acted  upon  in  practioe  (i) ;  and 
in  Chudleigh*B  case%  the  notion  of  charging  the  land  with 
an  use  is  treated  as  an  absurdity ;  for  an  nse  being  a  oon- 
fidence  and  trust,  it  would  be  an  absurdity  to  say  that  it 
was  annexed  to  or  charged  upon  tbe  laakly  like  a  rent  or 
0Qmixu)n;  and^  if  adopted,  it  would  have  the  effect  of 
enabling  an  alien,  the  king,  a  corporationi  the  lord  by 
escheat,  &c.  to  stand  seised  to  uses. 

Tenant  in  tail  may  bargain  and  seU  his  land  in  fee ;  but 
this  passes  t>nly  a  descendible  estate  of  freeh<dd9  deter* 
nusiable  u|K>n  the  life  of  t^iant  in  tail ;  for  at  common  law 
Urn  s»e  could  not  be  granted  of  any  greater  estate  than 
the  par^  had  in  him ;  now  tenant  in  tail  has  an  inherit 
auce  in  him,  thoi^h  he  can  dispose  of  it  only  daring  his 
own  Ufot  and  therefore  when  he  sells  the  use  ia  fee,  eedmi 
fife  UH  has  a  kind  of  inheritance  yet  d^ermimng  withm 
the  compass  of  a  Ufe ;  and  the  statute  executes  it  in  the 
same  manner  as  he  has  d^e  use^  and  consequently  he  will 
have  some  properties  of  a  tenant  in  fee^  and  some  of  fi 
tenant  for  life  only.  But  if  tenant  for  Ufe  bargain  and 
seU  in  fee,  this  passes  ouly  an  estate  for  life-^  For  he 
ik>ukl  901  pass  more  thto  the  use  of  an  estate  for  hie  to 
the  bargainee,  ^d  the  statute  eXeeutes  the  possession  as 
tha panty  haa'  the  use'. 

*"  Holland  T.  BoinSf,    a  a  Inst.  6^4;   Mod.  49;   1 

liconi  i«i ;  3  Ibid.  175.  Co.  g8 ;  10  Co.  6. 

•  I  Co*  i«7,  a.  '  I  Co.  14,  15;    10  Co; 

«  G«r.  90a;  4,Uon.  104$  gfit,  qSw 

(if  The  mode  of  making  tf  corporatiou  cbnvfey  is  eithel^ 
bji  feoffinentr  with'  livev^,  orhy  relettsie,  gmtitaded  t^pjcfn  at 
lease  at  common  law,  for  a  year«  followed  by  the  actual 
eaUrj^cf  tboileasoiiL' 


BAHIONUV 
^11.    Wl^^T   MAY   B9   THE  Su9JBCT   0»   A   E|AR^A|N        ANDSALK, 

ANP  Sale.  -«— i««= 

(}enkba]:.lt  apeaking,  all  ecupoieal  hereditmei^  of 
which  the  barg^nor  l^as  mm,  actual  or  potential,  and  aH 
imuivporeal  hereditaments  in  actual  existence^  of  nhieh  he 
ia  poaaeased  at  the  time  of  executing  the  hargain  and  aale^ 
inay  be  made  the  anl^eot  of  thia  ^nveyance,  becanae  all 
i|uch  tfainga  an  haUe  to  an  nae. 

Any  freehold  or  inheritance,  yrhether  in  poaaeaaion,  of 
in  leyeraiony  or  remaindier  expectant  upon  the  detenmaHk# 
ttou  of  an  eatate  for  years,  or  life,  or  in  tail,  of  which  the 
bargainor  may  be  aeiaed,  may  therefore  be  bargained  and 
apld^(l).  Aa  may  also,  it  ahoutd  aeem,  whaterer  elae  i» 
c^pi^ble  of  heiiig  limited  to  an  uae;  aa  Ihe  troat  of  a  legal 
eetate,  or  an  equity  of  redemption'.  Bor  par  Thnrlow, 
ClfaanceUor%  aja  equitab^  eatate  ia,  in  many  caaea^  con* 
aidered  aa  if  it  weca  a  legal  eatate,  and  the  word  aited  iu 
law  or  eqmty  is  uaed  in  the  qualification  act  and  othep 
^ta  which  ahowa  thai  the  word  aeiain  ia  applicable  taboth; 
and  hence  truat  estates  are  now  frequentfy^  conveyed  by 
bargain  and  aale. 

And  ao  an  advowaon,  bemg  Imitabh  to  aauae^  may  b» 
9Qi}ycyed  by  bargain  and  aale^  aa  may  abo.  a  venttii.ene(e)^ 
these  being  l^eehold^  within  theataiute^;  and^  before  the 
stotute  of  uaes,  a.  lent,  although  ne§dyi  created,  might  be 

^  2  Co.  54 ;  Dyer,  309 ;  applicable  to  a  trus^  eatat^. 

9  Inst  671 ;  «  Saund.  Usea  •  Shrajmefl  v.  Vim^  % 

and  Trusta,  36.  Bro.  Ren.  27V 

'  CoUen  V.  Sambom,  >  t  ck   lit    o^a.  a-,  lit 

Atk.16;  and  see  SAr^pne//  ,  gi^             ^   ^    ^ 

^  Yimon*  3  Bro.  Cha.  Ga.  '  «  m    jl           «•  .      ri_ 

«68,  27*'  where  it  is  satd^  ^.Z  =^   ^-  ^^   ^10. 

that  the  word  "seisin''  is  ™*- ^W, 


Ci>  %m  Beame'a  Boalh.  Worke,  9%  n.  t ;  andv  Wa^. 
(2)  QtMPre,  Whether  <ytheaamy  bak  bargained  andiaeUb?' 
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BARGAIN  .  bargained  and  sold,  because  when  money  was  given  as  an 
equivalent,  chancery  supplied  the  want  of  ceremonies  or 
words  of  law ;  but  it  seems,  that  since  the  statute,  a  rent 
newly  created  cannot  be  bargained  and  sold,  because  there 
ought  to  be  a  freehold  in  some  other  person,  to  be  executed 
in  the  ceshn  que  tiM,  but  there  can  be  no  seisin  of  this  rent 
in  the  bargainor,  because  no  man  can  be  seised  of  a  rent  in 
his  own  land,  and  consequently  there  can  be  no  estate  to  be 
executed  in  the  bargainee';  and  so  of  other  incorporeal 
hereditaments,  as  tythes,  commons,  &c.  which  m^  be 
conveyed  by  this  assurance ;  but  they  must  all  be  in  esse  at 
the  time,  for  there  can  be  no  use  of  a  thing  not  in  being  ^. 

But  no  estate  for  years,  or  other  chattel  interest,  can  be 
conveyed  by  bargain  and  sale,  because  of  such  property 
there  can  be  no  seisin,  but  only  a  possession*.  Where, 
however,  a  person  is  Seised  of  the  freehold,  he  may  make  a 
bargain  !and  sale  thereof  for  years,  for  having  the  seisin  he 
may  raise  an  use  thereout  for  years,  as  well  as  for  a  greater 
estate,  and  the  possession  is  as  coinpletely  transferred  by 
the  statute  to  the  ce^ui  que  use  for  years,  as  to  the  cestai 
que  use  of  a  freehold*  (i).      .    . 

An  use  cannot  be  made  the  subject  of  a  bargain  and 
sale,  for  as  an  use  cannot  be  limited  out  of  an  use,  it  fol- 
lows, from  the  definition  before  given  of  a  bargain  and  sale, 
that  an  use  cannot  be  limited  upon  the  legal  estate  of  the 
bargainee,  so  as  to  be  executed  by  the  statute  ^  became 
the  pecuniary  consideration  paid  by  the  bargainee,  appro- 

»  keilw.  85;  1  Co.  126;  «  fox's  case,  8  Co.  93; 

1  And.  327  ;  i  Jones,  179;  2  Inst.  672 ;  sedvide  lb. 671 ; 

sed  vide  2  Co.  74 ;  Pop.  49.  2  RoL  Abr.  204. 

y  Beaudefy  y.  Brook,  Cro.  *  TyrreTs  case,  1  And.  37 ; 

Jac.  189.  1  Leon.  148;  Dyer,  155,  a; 

«  2  Co.  35,  36 ;  Pop.  76 ;  Pop.  81 . 
T.Jones,  217;  Gilb.  Uses, 
286. 


(1)  Quare,  as  entry  by  lessee  is  requisite  under  a4^ase 
at  common  law,  would  not  a  bargain  and  sale  be  a  proper 
instrument  for  creating  a  lease  for  years? 
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priates  the  use  solely  for  his  benefit,  for  as  the  use  arisiog      bargain 
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m  the  bargainee^  is  solely  la  consequence  of  the  consider    

ration,  it  is  plain  that  no  use  can  arise  further  than  such 
consideration  extends  (1). 

And  if  A,  by  indenture  enrolled,  bargain  and  sell  lands 
to  B.  and  his  heirs,  with  a  way  over  other  of  the  lands  of 
A*  this  is  void  as  to  the  way ;  for  nothing  but  an  use  passes 
by  the  deed,  and  there  can  be  no  use '  of  a  way  or  other 
incorporeal  thing,  before  it  is  created^. 

IV.  Of  the  Requisitbs  to  a  Deed  of  Bargain 

AND  Sale.  ^- 

The  chief  requisites  to  the  validity  of  a  bargain  and  Bargtinand 
sale,  are,  i.  That  it  be  by  writing  indented;  2.  That  it  be  by  bdentnr*. 
founded  on  a  valuable  consideration ;  and  3.  If  it  be  of 
an  estate  of  freehold,  that  it  be  enrolled  in  a  court  of  re- 
cord. At  common  law,  lands  might  be  bargained  and  sold    . 

*  Beaudely  v.  Brook,  Cro.  Jac.  189. 


(1)  And  hence,  when  a  settlement  is  made  by  this  spe- 
cies of  instrument,  of  lands  to  a  husband  and  wife,  witn  a 
power  for  him  to  make  leases,  a  lease  made  under  such  a 

{>ower  cannot  operate  as  an  ap{)ointment  of  the  use  to  the 
essee,  for  an  appointment,  as  will  be  shown  hereafter^  de- 
rives its  effects  from  the  deed  from  which  it  originates, 
and  there  is  no  scirUillaituris  or  possibility  of  seisin  remain- 
ing in  the  bargainor,  aiter  the  bargain  and  sale,  to  serve 
an  use  limited  upon  a  future  event. .  See  Saund.  Uses,  60 ; 
Poph.  81 ;  2  Rol.  Abr.  260;  Cro.  Jac.  181 ;  Hollowqy  v. 
Pollardj  Moor,  ^61 ;  see  also  4  Cm.  Dig.  322.  It  should 
seem,  however,  tnat  a  covenant  contained  in  a  bargain  and 
Bale  on  the  part  of  the  bargainee,  will  raise  an  use  out  of 
his  leeal  estate,  upon  a  future  event;  see  Moor,  35,  pi.  115 ; 
.thou^  in  this  case  the  covenant  and  the  d^ed  must  be 
considered  as  two  conveyances,  2  Rol.  Abr.  786,  (M),  and 
founded  upon  two  distinct  considerations ;  whence  it  has 
been  douoted,  whether  there  should  not  be  two  enrol- 
ments. 2  Saund.  Uses,  62.  And  hence  a  bargain  abd  sale 
will  not  be  effectual  to  convey  lands,  8cc.  to  a  purchaser 
to  uses  to  prevent  dower. 


AN  D  SALE. 


^^§  EhtutffTi  OT     [book  1X1.  paiIt  iit. 

pAMAl^    hf  pait>I  oiily,  fot  it  was  the  consideratioii  which  in  equity 
raised  th6  use  (i>:  but  since  the  statute  of  27  Henry  8^ 
c.  16,  a  bargain  and  sale  must  not  only  be  in  writing,  but 
also  by  indenture,  under  the  seal  of  the  bargainor*. 
^^A!?^  The  nK)St  proper  and  usual  words  employed  in  transfer- 

ring lands  by  deed  of  bargain  and  sale,  are  those  of  bargain 
and  8^11 ;  but  it  is  not  actually  necessary  to  use  tbe  words 
^  bargain  and  sell/'  as  any  words  of  an  equivalent  import 
will  be  equally  efficacious ;  indeed,  whatever  words  upon 
valuable  consideration  would  have  raised  an  use  at  com- 
mon laW|  wiU  amount  to  a  baigain  and  sale  within  the  act; 
if,  therefore,  a  man  by  deed  indented,  covenant,  for  a  valu- 
able consideration,  to  **  stand  seised"  to  the  use  of  ano- 
ther, 8cc.^  or  **  give  arid  enfeoff*,"  or  "  alien,  grant  or 
dieimse  \'*  if  Will  operate  as  a  bargain  and  sale.  And  though 
it  sbould  appear  frdm  any  clause  in  the  deed  to  have  been 
the  intention  of  the  parties  that  it  should  enure  as  a  com- 
mon law  conveyance,  yet  this,  it  is  said,  will  make  no 
differenced 

Therefore,  where  a  man,  in  consideration  of  money,  de- 
mised, bargained  and  sold  a  manor,  &c.  for  a  term  of 
years,  it  was  held  that  die  party  might  choose  either  to 
tkke  it  by  way  of  lease  at  common  law,  or  by  way  of 
bargain  and  sale ;  for  the  policy  of  the  common  law  is 
to  construe  men's  grants  so  as  to  pass  such  interest  as 
shall  be  most  advantageous  fbr  the  grantee ;  scad  since,  in 
this  caslB,  the  words  allow  a  double  way  of  taking  it,  tlie 


*  a  Inst.  675;  Dyer,  29^  >  Anon.  sLeoli.  16. 

Pojph.  48  ;  3 Leon.  16,  17.  ^  8  Co.  94,  a;   Cro.  Elir. 

^  2  Inst.  67a  ;  Cro.  Jac.  1 66. 

aio;  Cro.  Eliz.  166;  7  Co.  ^3  Leon.  1^,  c  39;  «M 

40;  Fat^B  case,  8  Co.  ^^  qu^trefCt vide B Go. g4:^Daniru. 
1  Ventr.  138 ;  Moor^  34; 


■lAi 


(i>)A&d  tliWtftfrd' Ittfili  ii>  dCte8e«tid  V^ttbiigKs  mil 
be  burgaiaed  and  sold  by  word  01^:  3  liuit  6^;  Vdtfi^ 
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gfutee  shall  judge  whieh  wlH  be  most  beneficial  ^    And     BABOAIK 
if  he  bad  demised  aad  granted  only,  widiont  the  woitls  ........^....^ 

^  bflirgain  and  sell,^  it  would  have  been  the  same^ 

A8>  however,  it  has  been  said,  that  when  a  eoByeyanee* 
may  take  effect,  either  al  the  common  law,  or  nnder  the* 
statute  of  Hses,  it  riiatt  operate  at  Ae  common  hw,  unless 
die  intention  ofthe  parties  appear  to  the  contrary;  itseemsr 
proper,  when  it  is  inOended  Aat  the  deed  should  operated 
as  a  bargain  and  sate,  that  the  words  ^  bargain  and  seflf"* 
only  should  be  made  use  of^  as  by  Ais  meatoir  aH  uncei^ 
tainty,  wkk  respect  to  its  operation,  wilt  be  aivoided*^; 

ia  creating,  a  fee  by  bargain  and  sale,  it  ia  necessary  tOt 
iiientKNi  the  heirs  of  the  bargainee ;  for  though  before  ihe 
statute  of  Henry  8>  if  a  man  had  bargained  his  land  for  a* 
conipetent  sum  of  money,  witbonft  the  word»  "  his'  hem,'' 
Ae  Chancellor  would  ha;ve  obliged^  him,  according  to  con* 
science,  and  the  intent  of  the  parties^  to  execute  an  estate 
in  fee,  uses  then  being  things  merely  in  trast  and  confi^' 
dence;  yet,  since  Ae  statote,  they  are  transferred-  and 
made  into  an  estate  in  tbc'  land ;  and  therefore,  witflout 
the  i^rd  '<  heirs/'  the  bargainee  hath  only  an  estate  for 
life-. 

su  Of  tile  considerations  necessary  to  support  a  bargain  Coniideratioii 

,       ,  of  barnin  and 

and -sale.  Mie. 

Am  an  use  cannot  be  raised^  without  a  consideration,  and* 
a  bargain  and  sale  is^  the  conveyance  of  an  use,  it  follows 
tint  a  consideration  is  essential  to  a  bargain  and  sale, 
and;  thia  consideraticsntmust  be  of  a  pecuniary  nature®; 
fer  Bdiin^'ex.  vi^termim,  supposes  the^  tfimsfeiring-  some<- 
Aring  for  money,  the  common  medium  of  commerce '';  ifi 

^  Haywariik  case,  2;  Co.  ""  See  1  Oc.  176^  2  Mod. 

35.  26^;  iFfeem.  249*;  2-R0I. 

'   1  Mod.  262;  Barker  v.  Abir.TSg;  CifMsing  v.*  Sbttda^ 

Kent  J  2  Mod.  252.  more^  Cro.  Jac.  127^.1  Vent* 

'^  And  see  2  Saund.  Uses,  13^ ;  Ward  v.  Lambert ^  Cro. 

57-  lii9^3§4< 

9  1  Ca87,b.iQeth;Co..       »  iCo4.>|6iaj 

Lit.  to,  a. 
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EAHOAIN  iff  tberefctfB,  tbere  be  no  such  coasideration,  rt  caa  be  ao 
AND  SA  LK.  ^g  withm  the  sta^tute  (i ).  Thus,  where  a  joian  executed  4 
bargain  and  sale  of  lands,  in  consideration  of  natural  love 
and  affection  for  his  daughter,  and  for  her  preferment  in 
marriage,  it  was  held  to  be  inoperative  as  a  bargain  and 
sale,  because  without  a  money  consideration  ^,  So,  if  a 
man  bargain  and  sell  lands  for  ''  divers  good  causes  and 
considerations,"  it  is  void,  unless  money  be  averred^' ;  any 
trifling  consideration,  however,  as  a  pepper-corn,  &G.  ia 
sufficient  for  the  purpose  of  raising  an  use.  * 

But  the  actud  sum  paid  by  the  bargainee  need  not  be  ex- 
pressly stated  in  the  deed,  for  if  the  deed  say,  for  a  '<  com- 
petent,''  or  a  '^  certain"  sum  of  money,  it  is  suffi^uent^ 
for  it  is  a  sale  if  there  be  any  money  at  all '. 

So  if  a  person,  in  consideration  of  so  much  money  to 
be  paid  at  a  day  to  come,  bargains  and  sells,  the  use 
passes  presently,  for  it  is  equally  a  sale  whether  the  money 
be  paid  pfesently  or  hereafter  ^ 

And  it  is  said  that  if  there  be  a  consideration  6f  money 
expressed  in  the  deed,  no  averment,  nor  evidence,  can  be 
admitted  against  it,  for  the  affirmative  is  proved  by  the 
deed;  and  it  is  impossible  to  prove  the  negative". 

An  use  not  being  an  estate  to  which  recourse  can  be  ' 
had  to  distrain,  a  rent  could  not,  by  the  common  law, 
be  reserved  on  a  bargain  and  sale  ^;  but  since  the  statute, 

*i  Crossing  v.  Scudamore,  ^  Dyer,   337,  a,   pL  34; 

1  Vent.  137.  1  Leon.  6. 

'  iCo.  176, a;  Moor, 578,  "  Gilb.  Uses,  287 ;  2R0I. 

579;    1  Leon.  170;  Plow.  Abr.  786;  Moor,  378;  Dyer, 

533 ;  Ward  v.  Lambert,  Cro.  go ;  Shep.  Touch.  222,  and 

Eliz.  394,  462  ;  2  Rol.  Abr.  see  Thurle  v.  Madison,  Sty. 

784 ;  Willes  Rep.  677.  462 ;  2  Rol.  Abr.  786. 

'  2  Rol.  Abr.  786;  Fidier  ^  Co.  Lit  144,  a. 
V.  Smih,  Moor,  378,  570. 


(1)  Qti^Bre,  Whether  a  loan  of  money  will  make  a  bar- 
gain and  sale?  and  see-cases  cited,  Gilb.  Uses,  288. 
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«  •    ♦ 

a  rent  reaerred  on  a  barcrain  and  sale,  will  be  a  sufficient      bakgaxn 
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consideration  to  raise  an  use  in  the  bargainee*.  ^ 

And  though  a  consideration  be  expressed  to  be  paid  by 
one  of  several  parties  to  the  deed,  yet  if  the  bargain  and 
sale  be'  to  them  all,  the  land  will  pass  to  them  aU,  for  it 
will  be  intended  that  the  consideration  was  paid  to  them 
all,  that  the  land  may  pass  to  them,  according  to  the  in- 
tent of  Uie  parties ;  and  so  generally,  a  consideration  gi?en  • 
to  one  of  several  parties,  is  sufficient  to  pass  the  land  from 
•11*. 

3.  The  last  requisite  to  the*  validity  of  a  deed  of  bargain  EnnJiMBt  of 
and  sale  is,  tAat  it  be  enroHed. 

'  Befbre^e  statute  of  uses,  livery  of  seisin  was  necessary 
for  the  passing  a  freehold  in  all  corporeal  hereditaments, 
but  as  tibe  efiect  of  this  statute  evidently  would  have  been 
to  render  a  freehold  of  all  things  not  lying  in  grant,  trai^- 
ferriUe  b]f  parol  only,  (or  private  conveyance),  without 
any  solemnity  whatever,  it  was  thought  necessary,  to  pre- 
vent the  inconveniences  which  might  arise  from  a  mode 
of  conveyance  so  uncertain  in  the  proof,  and  so  liable  to 
miaconstruction  and  abuse  ^,  to  enact,  in  the  same  session 
of  parliament  %^'  That  no  manors,  lands,  tenements  or 
other  hereditaments,   shall  pass  from  one  to   another, 
whereby  any  estate  of  inheritance  of  freehold  shall  be  made 
or  take  effect,  or  any  use  thereof  to  be  made,  by  reason 
only  of  any  bargain  and  sale,  except  by  writing  indented, 
sealed  and  enrolled  in  one  of  the  courts  at  Westminster, 
or  else  vrithin  the  county  or  counties  where  the  lands,  &c. 
•o  bargained  and  sold,  lie,  before  the  etutos  rotuhrum,  and 
tw^o  justices  of  peace,  and  the  clerk  of  the  peace  (i),  or 

*  Wykes  V.  Tyllard,  Cro.    Ab.  784, pL  6, 7 ;  Winch.  61  • 
lBJi2,s95-  ^  Giib.  Uses,  go. 

*  2 Inst.  672;  andseeaRol.       *  «7Hen.  8,  c.  16. 


(1)  But  by  5  Eliz.  c.  s6,  bargains  and  sales  of  lands  in 
the  <sounty  of  Lancaster^  may  be  enrolled  in  the  chancery 

VOL.  IV.  T  ^t 


BABOAIN     wme  two  of  ilieiv,  whereof  the  clerk  of  the  peace  to  be 
AN1>  SALE.    ^^^    ^^  g^ j  enrolment  to  be  mtide  within  six  montfis 

after  the  date  of  the  same  writing  indented. 

The  objects  of  this  provision  appear  to  have  been,  finl^ 
to  force  die  eontracting  parties  to  ascertain  the  tenons  of 
the  Conveyance,  by  rsdnoing  it  into  writing ;  secondlyi  te 
make  the  proof  of  it  eAsy/by  requiring  their  seals  lo  it,  siid 
conseqaently  the  presence  of  a  wttness ;  and  laslly,  te 
{prevent  the  frauds*  of  secret  conveyances,  by  enbstiititing; 
the  more  effectual  notoriety  of  enrolment  for  the  niotie 
ancient  one  of  livery '. 

The  latter  part,  however,  of  2:7  Hen.  VIII,  c.  16,  wlMi, 
if  it  had  not  been  evaded,  would  have  introdvced  an  almost 
universal  register  of  conveyances  of  Ae  ftmhold  in  the 
«tse  of  corporeal  heceditamientB,  ww  soon  afterwaids.4(^ 
ftated  by  the  invention  of  dw  conveyiuibe  of  IsaM  lUki 
release^  Which  spniog  ftom  the'  omiMioii  to  i^vteiA  tkie 
statute  to  baigsnns  and  sales  for  tenm^  of  yearn  * ;  and  the 
other  parts  of  die  si^tnte^  were  atecMscrtty  iaeflhdtu^  m 
oureottrts  of  eqt^,  b^sanise  they  weve  stiH  toft  at  19^% 
ta  compel  the  execution  of  tfuHs  ef  the  freehoU,  AeM(^ 
cteiMed  widtiout  deed  or  writing.  But  the  incoiivcmenee 
in  this  respect,  of  the  statute  of  ewrolmetHi^  ismyfUanMOie 

*  Co.  Lit.  48,  a,  n.  (3).  •  See  ante,  title  *'tteleasc.*' 


at  Lancaster^  or  before  the  judges  of  assize  there;  lands 
in  Cfheshire,  in  the  exchequer  at  Chester^  or  like  judges 
of  adsiite ;  lands  rn^  the  bishopric  of  Dtuiiam,  itt  die  ehmt- 
eery  at  Do^haiBa^  or  the  jMges,  8iO.    And  by  A  Atuit, 
c.  18,  bargains  and  sales  of  lands  in  the  West  Ridiiu|;  of 
Yorkshire,  may  be  enrolled  before  the  registrar  at  Wake- 
field; and  lands   in  the  East  Riding,  or  the  town   of 
King«f6nLi]qpon-HiklI,  may,  by  6  lb.  c.  35,  be  cniblled  at 
Beverle;^;  and  by  8  Geo.  II,  p.  6,  s.  2X,  bargain  and  eafe 
of  lands,  Sci6.in-f»e  Iforth  Biding,  may  be  legisfered  in 
the  register  office  for  that  riding ;  eJso  by  33  Geo.  II,  c.  30, 
s.  10,  bargains  and  sales  of  lands  purchased  by  the  city  of 
.lojiMteD, ,  w4^  tkAjb  ufil,  may  h^  eBi:eUed in  fbeftuatoiga 
oCtbe'ftai4ciljr. 
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metislure  obtiated  h^  29  CSar.  11,0, 3^  wbioh  pirovides  agaiost     bargain 
6txtifefiD%  tay  lands  or  hereditaments  for  inore  ti\an  three    


years,  or  declaring  trnsla  of  them,  otherwise  than  by 
iripMing^ 

The  enrolment  el  bargaina  and  sales  ihost  be  on  pareh- 
BKBt,  that  being  implied  ^hentret  an  enrolment  is  to  be 
in  any  of  the  conrts  of  record  at  Westminster ;  and  in  the 
danse  of  enrolment  by  the  clerk  of  the  peace,  it  is  par- 
ticnlaily  provided,  that  he  shall  sufficiently  enrol  and 
engross  it  on  parchment  <• 

Lands  in  cittea,  boroughs  or  corporate  towns  having  the 
privilege  of  eniolmehts,  are  excepted  out  of  the  act ;  for 
though  the  intent  of  the  statute  was,  to  have  excepted 
tbem  from  enrolments  in  the  courts  of  Westminster  only, 
yd!  thi^  statute  is  so  worded  that  they  are  discharged  from 
any  enrohnent  at  all ;  and  therefore  the  possession  of  such 
famds  is  executed  from  the  date  of  the  deed^. 

And  in  many  places  this  privilege  (as  before  observed) 
is  conferred  by  charter^  and  in  many  by  express  act  of 
parliament  (i)^ 

The  time  limited  by  the  statute  for  the  enrolment  of  a  Within  what 
bargain  and  sale  is  six  months  from  the  date,  which  is  to  to"be!'^'^  ^'^ 
be  acdooi^d  according  to  the  computation  of  twenty- 
eight  days  to  the  month,  or  lunar  months ;  for  month,  in 
its  proper  and  original  signification,  is  the  space  of  time 
meaauied  by  the  complete  ootirse  of  the  moon ;  as  the 
year  ia  the  time  measured  by  the  complement  of  the  course 
of  the  son  K  And  from  the  date,  and  from  the  day  of  the 
date,  in  this  case,  is  taken  as  all  one,  (as  according  to 
some,  it  is  in  all  other  cases  of  computation)  and  therefore 
the  enrolment  may  be  on  the  day  of  the  date^  or  on  the  la|t 

I 

'  See  Oo.  Lit.  48,  a,  n.  (3).     .  *  2  Inst.  676 ;  Dyer,  29 ; 
«  2  Inst.  373.  Dalis.63;  Yelv.  124. 
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(1)  See  ante.  p.  273,  n.  (i)t 
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TtAROAIN  day  of  the  sixth  month  after  the  day  of  the  date ;  for 
_  though^  when  an  interest  passes  from  the  dayofthedate^tfae 
day  itself  is  excluded ;  yet  when  a  time  is  stinted,  in  which 
an  act  ought  to  be  done,  it  is  in  order  to  hasten  the  doing 
of  that  act;  and  therefore  the  domg  of  it.  on  the  day  from 
whence  the  period  is  first  reckoned,  within  the  time  ap- 
pointed and  the  last  day  of  the  sixth  month,  is  within  the 
words  of  the  time  given  ^.  And  if  the  deed  has  no  date, 
the  six  months  are  to  be  reckon'^d  from  the  delivery^  but 
not  otherwise '..  .  ' 

In  consequence  of  the  statute  of  enrolments,  no  seisin 
passes  to  the  bargainee  until  the  deed  is  enrolled ;  yet  if 
it  be  enrolled  within  the  time  prescribed  by  the  statute,  it 
has  relation  and  gives  effect  to  the  deed  from  the  time  of  its 
execution.  Hence  all  encumbrances  created  by  the  bar- 
gainor between  the  date  of  the  deed  and  the  enrolment  aie 
void  as  against  the  bargainee",  unless  a  second  bai^ainee 
get  his  deed  enrolled  before  the  first  bargainee,  and  have 
no  notice  of  such  first  bargainee  ?. 

And  although  the  bargainor  or  bargainee  die  before 
enrolment,  it  may,  notwithstanding,  be  enrolled,  for  there 
are  parties  to  give  and  take  this  interest  when  it  begins  to 
vest;  as  it  vests  from  the  date  of  the  deed"**  BotalthoD^h 
the  enrolment  relates  back  to  the  time  of  4he  execution  of 
the  bargain  and  sale,  so  as  to  avoid  all  mesne  incum- 
brances as  against  the  bargainee,  yet  if  a  subsequent  deed 
at  the  common  law,  as  feofiiuent/  recovery  or  fine,  is  made 
to  the  bargainee  himself,  between  theexecution^and  enrol- 

'  2  Inst.  674;  5  Co.  i,b;  >  Hob.  140;   2  Inst.  674; 

6  Co.  62 ;  Shep.  Touch.  223 ;  Mod.  42. 

Hob.  140;  Dyer,  218,  b.  "  mallery  v.  Jenmr^,  ft 

^  Hob.  140;  1  Mod.  40/  Inst.  674;  Owen,  69. 

42;  6  Ibid.  260 ;  2  Inst  674 ;  °  £e  rfeve  v.  Le  Neve,  3 

iCo.  6;  5  Co.  ly  b;   Dyer,  Atk.  646;  1  Ves.  64;  Axob. 

218,  282,  b;    3  Lev.  483;  436. 

2Salk.4i3,  pl.i;  4Leon.4,  "*  2  Inst  674;  I)ymocfc*a 

pi.  18;  Cowp.718;  Doiigl.  case.  Hob.  130, 130;  Cro. 

463;  sDurnf.  ft  East,  623.  Jac,  408;  And.  229,  337. 
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ment  of  the  bargain  and  sale,  he  will  be  in  by  the  common     BARGAIN 
law,  and  not  by  the  bai^in  and  sale ;  for  it  is  a  rule  of  .._«^_ 
law,  that  when  a  conveyance  by  the  common  law,  and  a 
conveyance  by  the  statute  concur,  that  by  the  cbmmon 
law  (except  as  hereafter  mentioned)  shall  have  the  pre- 
ference'(i). 

V.  Of  the  Effect  and  Operation  of  a  Bargain 
AND  Sale,  whether  before  or  after  Enrol- 
ment. 

As  the  statute  requires  the  bargain  and  sale  to  be  en- 
rolled in  order  to  its  operation,  the  freehold  is  not  fully 
vested  in  the  bargainee  until  the  enrolment  of  the  deed ; 
notwithstanding  that  the  legal  estate  vests  in  him  by  the 
statute  of  uses  immediately  upon  the  execution  of  the  deed; 
but  the  enrolment,  when  perfected,  has  relation  back  to 
the  date  or  delivery  of  the  deed ;  and  the  bargainee  is  con- 
sidered, in  judgment  of  law,  as  seised  from  -that  time ; 
and  hence  all  mesne  charges  and  conveyances  made  by 
the  bargainor,  between  the  date  and  enrolment  of  the 
deed,  are  void  as  against  the  bai^ainee^.  If,  however, 
the  bargainor  levy  a  fine  or  suffer  a  recovery  to  the 
bargainee  himself  before  the  enrolment  of  the  bargain  and 
sale,  he  shall  take  by  the  fine  or  recovery,  and  not  by  the 
bargain  and  sale ;  for  since  the  freehold  and  use  is  in  the 
bargainor  till  enpolment,  it  must  pass  by  the  recovery,  8cc«  * 

and  when  it  has  passed  by  the  recovery,  the  use  cannot 
arise,  nor  possession  be  executed  from  the  date  of  the 

'  d  Inst.  671 ;  4  Co.  70,b;  Inst  674 ;  Owen,  6g;  Moor, 

tJawerY.Baldwm^CTo.CBT.  41;  4 Co.  71,  a;  Cro.  Car. 

S07.  217;     Thomas  v.  Popham, 

^  Mallery  v.  Jennings^  2  Dyer,  218.      • 


(1)  For  the  form  of  a  bargain  and  sale,  see  Wilde's 
Sup.  vol.  i.  No.  xxxvi.  p.  293. 
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BAKGAIN  deed;  and,  as  was  before  said,  -when  two  conTeyances, 
one  by  the  common  law  and  one  by  statute  concur,  that 
by  the  common  law  shall  be  preferred,  ntitess,  on  account 
of  any  mesne  incumbrances  created  by  the  bargainor,  it 
will  be  more  for  his  advantage  to  take  by  the  batgain  and 
sale ;  in  which  case  he  shall  be  construed  so  to  take,  not- 
withstanding the  fine  or  recovery'. 

And  upon  the  execution  of  the  deed,  the  bargainee  hath 
immediately  so  far  actual  possession  of  the  land  thit  he 
is  a  good  tenant  to  the  pracipe  for  suffering  a  recovery, 
and  may  tui^ender,  assign,  alien,  release  &c.  before  encol- 
ment  '•  Andso  if  he  die,  his  wife  shall  have  dower  oit  of 
the  land,  plrovided  the  deed  be  afterwards  duly  enrolled**  ^ 

But  a  bargain  and  sale,  it  is  to  he  obseiVed,  operates 
merely  upon  the  estate  which  the  baigainor  happens  to 
have  actually  in  him,  and  may  lawfully  convey,  mt  tin 
ikak  of  executing  the  deed.  It  therefore  neitker  efibcts  « 
discontinuance  %  dsaitroys  a  contingent  remainder  d^pe^ 
dent  upon  a  particular  estate  %  D6r  creates  a  forfeitore^. 
If,  {therefore,  a  tenant  in  tail  convey  his  estate  by  boi^gaia 
and  sale  to  a  ptarchaser  in  fee,  the  bargainee  vnll  have 
only  a  base  fee,  determinable  upon  the  death  of  tenaiMt  ia 
tail  by  liie  entry  of  tibie  issue,-  who  will  Hot  be  pat  to  tna 
formedon  on  the  dettfa  of  his  ancestor,  but  may  enter  and 
bring  an  ejectment ;  becanse  the  bargain  .and  sale  worked 
not  a  discontinuance  of  the  estate  tail  '• 

So  if  tenant  for  life,  with  ooathigent  remainders  depend* 
ing  thereon,  convey  his  estate  to  another  in  fee  by  Imrgaiii 

'  See  1  Co.  671 ;  4  Co.  "  Co.  Lit.  33S,b;  atdste 

70,  b ;  Hob.  ft2t2 ;  4Xeon.  4;  6itt>.  Uses,  997. 

Moor,  (^7;   Slwp«  Tbucfai.  *  Hard.  416;  Gilb.  Uac8» 

226.  140;  Feanie,47a. 

'  2  Inst.  675;  Owen,  70.  ^  4  Leon.  125 }  Gilb.  XJa. 

'  Cro.Car.  217;  2^ttrr.  102. 

I iQl  ;  sed  vide  Shep.Tonch.  *  Seymour's  case,  10  Co. 

226;  Owen,  70, 150;  Cro.  05;    maddU  v.  Qarke/  a 

Car.  1 10,  contra.  fSaflc  9ig  $  and  se^  1  Atk.44 
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QBd  $ale»  the  baisgtiaee  will  ovfy  lake  an  -estate  ibr  lifey     BaBOAlM 
and  the  conliiigent  rsmauider  w31  not  be  deatrjDyed*.  ...^........^ 

By  the  express  pioykum  of  atat.  6  AtuK,  c.  jg,  s.  30,  it 
is  declared,  that  in  all  deeds  of  bargain  and  sale,  enrolled 
'voi  punuanee  of  thai  acij  iviiereby  any  estate  4if  inheritaiice 
in  feep«iniple  is  limited  to  the  bargainee,  end  his  heirs,  the 
wofda  ^<  grant,  bai^n  and  sell,''  shall  amount  to  expnoaa 
GOvs^uuQte'viihtfaje  bargiinee,  Jushms  and  assigns,  by  the 
bai^^ainor,  far  himself,  hjs  heiis,  esocMtors  and  Admini^tcai* 
tors,  ihat  the  faeigainor  is  iseised  of  an  indefeaeibk  esitale 
in  fee-simple,  free  from  incimibranceSy  (exeept  nenis  and 
sendee  dne  to  t^  loud  of  llie  &e),  and  also  lor  quiet  mn- 
jsyment  against  ithe  baiga]no£^^.all  ohaafupg  fUEider  Udi; 
and  for  fiistfaer  ftssuaaoee,  unhes  At  Mvme  be  f  esteaiiied  by 
eaqpcsaa  words  bontained  in  suoh  idee4-  Ahd  ithe  eame 
operation  has  been  assigned  by  a  late  yery  able  coniisy^ 
anoer^ilo  bargains  and aale,  in  gaietid^  But  as  liie  pro- 
i^sionk  of  the  act  jo£  6  Aaae  appenr  to  ^extend  only  to 
deeds  «yfibaigain  and  jude  of  lands  \n  the  East  Riding  of 
York  and  Kingston-upon-Hull,  there  .do.es  nolaeeDi -to  be 
any  /Qandation  for  giiring  ithe  same  fiv cible  fflpeiation  1;o 
those  ienroUed  under  the  iprior  act  of  fty  Qen.  A. 

ilfid  by  33  <3eo«  a,  c  fgo,  s.  1%  )(an  tsbt  tat  widening 
oeitein  streets  in  London,)  at  is  caaoled,  that  bargains  and 
aaka  :of  iands,  .&c.  pnixdiaaed  uid^rihatiaotshaH,  ifnn- 
^oMed  in  flie  hnal^Bigs  nf  Ae  icity  nf  Londion,  bans  the 
sanae  ifofeca  imkI  iOf)eiabMDii  asif  ikies  or  mcoveiiep  had  been 
levied  of  th/nu. 

ijp^n  the  jconatmetian  of  die  atatn^  of  ^niolnenlB  it 
hM  ;bMAM4#  tbwt  ^tfitifiwwjm  li^wjthe  i»9etpas8B4  firom 

the  delivery  or  date  of  the  deed^^and  by  the  statute  of  ^^^ 
the  possession  passed  as  the  paity  had  :^e  yu^  at  tile  4jiine 
of  the  ^Mireiy;  lif  ithe  dircumstanees,  Qid(led  bythe  ittatnte 
ef  enrolment  are  cfbsenred,  it  has  the  same  effect  wbieb  tt 

,  »  Hard.  416 ;  -Gilh,  Uf»a^  ^  See  2  Pow.  W^od,  44, 
J40;  l?eame,47fi.  n-(jj),<^- 
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BARGAIN  ha4  before  at  common  law^  to  wit,  to  raise  the  uses  from 
the  delivery ;  for  the  words  of  the  statute  are  only  to  add 
some  things^  and  not  to  abolish  or  set  aside  the  force  it  had 
formerly*. 

And  so  if  two  deeds  of  bargain  and  sale  be  made  of  the 
same  lands  to  two  several  persons,  and  the  last  deed  be 
first  enrolled,  yet  if  afterwards  the  first  deed  is  also  en- 
rolled within  the  six  months,  the  first  buyer  shall  have  the 
land;  for  when  die  deed  is  enrolled,  the  baigainee  is  seised 
from  the  delivering  of  the  deed,  to  which  time  the  enroU 
ment  will  relate'* 

And  if  a  man  bargain  and  sell  his  manor,  to  which  there 
is  an  advowson  appendant,  the  bargainee  c^n  make  no  title 
to  present  before  enrolment*.  For  as  the  manor  cannot 
pass  till  enrolment,  neither  can  that  which  is  appendant 
to  it^ 

Nor,  it  is  said,  can  a  bargained  make  a  lease  before  en* 
robnent ;  and  though  the  indenture  be  afterwards  enrolled^ 
yet  the  lease  is  void,  and  the  relation  of  the  enrolment  ^ 
Shall  not  make  it  good'.  / 

So  if  a  man  make  a  lease  for  life,  reserving  rent,  \nth 
clause  of  re-ei^try,  and  then  bargains  and  sells  the  rever- 
sion, the  bai^ainee  demands  the  rent,  and  the  lessee 
refiises,  and  then  the  deed  is  enrolled,  the  bargainee  cannot 
enter  for  the  forfeiture ;  for  till  enrolment  he  is  not  grantee 
of  the  reversion  within  the  statute  capable  of  the  duty, 
and  consequently  at  the  day  could  make  no  legal  demand, 
which  was  precedently  necessary  to  his  entry  ^. 

And  if  a  man  bargains  and  sells  lands  by  indenture,  and 
thm  takes  a  wife'  and  dies,  and  afterwards  the  deed  is 

*  Dyer,  218 ;  Hob.  136;  Car.  217  5  2  Co.  56$  sBulst. 
a  Inst.  674';  C^o.  Jac.  408 ;  8,  g. 
1  Rol.  Abr.   627 ;    Owen,  ^  Feame's  Post.  Wks.  30* 
149*  150.  <  Carth.  178;  Cro.  Car« 

^  Moor,  41;    Cro.  Car.  ilo. 

218,  pL2;  284,  pi.  27 ;  Cro.  ^  Owen,  6g,  i£0;  Godb« 

Jac.4og.  156;  Latch.  157;    1  Sid^ 

*  Jenk.  265,  pi.  68)  Cr«.  310;  Cro.  Car*  217. 
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enfoQed)  the  wife  shall  not  be  endowed^    But  if  lands    bargain 

are  bargained  and  sold,  and  a  stimnger  enters,  and  then.the  

deed  is  enrolfed^  and  the  baj^ainee  idies,  his  wife  shall  be 
endowed^. 

Though  the  bargain  and  sale  he  not  enroUed  at  all, 
yet  all  distinct  and  independent  coifenantSy  to  pay  money,* 
or  the  hke,  win  notwithstanding  be  binding  upon  the 
party ;  bat  otherwise  of  relative  and  dependent  covenants^ 
which  run  wi^  the  land^  as  for  quiet  enjoyment,  or  .the 
like*. 

Bargains,  and  sales^  though  publicly  acknowledged  and 
enrolled,  hare  not  the  authority  of  records,  for  they  are 
notwithstanding  but  private  contracts,  and  to  be  considered 
as  such"*. 


.  CHAP.  III. 


OF  A  LEASE  AND  RELEASE. 

1  HE  ancient  mode  of  conveying  land  from  one  man  to   LEASE  AKD 

another,  we  have  seen,  was  by  feofiment ;  but  the  necessity  

of  livery  of  seisin,  to  perfect  the  possession  of  the  feoffee, 
being  found  in  many  cases  very  troublesome,  *'  and  be- 
getting many  nice  questions,''  put  lawyers  upon  devising  * 
some  other  mode  of  coAveyance,  which  might  be  as  effec- 
tual, iii[ithout  requiring  the  ceremony  of  livery*  And  they 
at  length  hit  upon  that  which  is  now  known  by  the  above 

*  1  And.  161 ;  Cro.  Car.  115;  aRol.  Abr.  786,  M. 

569.  '  1  Salk.  199. 

^  .1  Salk.  199  ;    1  Lord  "  Qilb.  Uses,  107. 
Rayrn.  388;  Moor,  35,  pi. 


SSa  KtJCMBMTS  9V      {SOOK  III.   Fi^XT.  LB. 

LBURATO  dsmmmatioiii  (i%  whidi,  thou^  its  dEouqr  vbk  ^t  fimt 
^^^  fpatkHj  qiwBtbnttd,   piirtieiilady  by  Mr.  Udy,  luttomqr* 

gBHetal  to'CSiades  the  Fimt%  iliifts^QwaJmmt wboUy 
saperseded  the  conveyance  by  feofiinent ;  and  iron  lolig 
uie,  if  not  upon  pnaciple,  is  become  ioo  finnfy  tBwIisMisiyd 
tptidnoit  of  ila  Taliditjr  being  masonaMy  qpustkned^. 

Sutllpoi:^  this  iBode 4)f  conrlByafice is  oopr  bet^on^  ihp 
ipostaomnoii  ai8iii|Biiceaf  hiid»  it  vjUnbi^it  is  pvesipwa^v 
sfiiBr'lbevaHideratiottSfhioiihBs  akea^beffngiTeiit^l^ 
two  species  of  deeds  of  which  it  is  composed,  namely^  tbt 
bmgdm  mmd  mk  >suider  tbf  isteMte  <rf  uaes^  and  Aat 
sfsciea  «f  iv/lme  at  commm  law  wluch  enuras  by  way  ^ 
efekffgiaiiieiit^^iieilBeiBfidiieoesBarjrl^at  I  ahod4  detm 
the  reader  longer  upon  it  than  may  be  sufficient  to-eayhig 
the  manner  in  which  it  is  contrived,  and  the  reason  of  its 
operation. 

The  nature  of  the  conveyance  by  lease  and  release  is  very 
perspicuously  explained  by  Mr.^ufler,  in  his  incomparable 
annotations  upon  the  first  Institute  of  Lord  Coke%  and 
also  by  Mr.  Booth,  in  an  elaborate  opinion  upon  a  case 
which  came  before  him  in  his  practice,  and  has  since  been 
published  ^  to  whose  remarks  the  student  is  to  consider 
himself  much  iadebte4  ^  the  pbservations  with  which 
he  is  here  presented. 

•  See  a  Mod.  a$2.  c  gee  ante,  chap.  ii. 

*  See  Lutunch  v.  SUtton,        ^  tuiA  ^v^^  : 

Ow>.  Jac  604:;   Ore.  Cat.        .  ^  V  f ?.'         u     f^ 
riOi  Bmrhu^   iu  M40i$,   4        •  SeeCo.Lit.27i,b,n.(i). 

Mod.  a62  J  a  lb.  249.  '  See  a  Ca.  Op.  288. 

.iiTm    iiiii     iM^i«^^*»»— ^^■.a— n^-p|p^—w  «  IB  I  M  wi<i^i.^-^>^  win     <miii>i    .jjdi 

t^^.''^  dOQveyance  is  aaid'to  haire  %een  invented  liy 
Sir  IhaneiB  Mow,  <8ee  a  McnL  aga;  aSsik.<76,fL  51 
a  Ld.  Raym.  798) ;  and  the  occasion  to  which  it  was  fint 
appli^dy  te  MM  basn  oa  ^e  setHeioe^t  of  the  estat^aof 
Lord  Norris,  Ar  the  ipurpose  of  concealing  from  his  Idn^ 
dred  the.aml^  «air)Mw  m  had  isetSle^  hia  property.  See 
Pha.  Writ  of  Cap.  19. 
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Afl  l!he  fonn  of  this  conveyance  was  originally  derived    tEASB  Anp 

from  the  common  laiv,  it  Is  naceMary  to  di&rtingmsh  in  

udmt  respects  it  operates  as  ti  common  law  conveyance, 
and  in  what  nnder  the  statnte  of  nses.    At  conunbn  law, 
when  the  usual  mode  of  conveyance  was  by  feofiment, 
tvfth  livery  of  seisin,  if  there  was  a  tenant  in  possession, 
Sb  Ihat  livery  could  not  be  made,  the  reversion  was  granted, 
and  tile  tenant '  attorned  to  the  reversioner ;  as  by  this 
mode    tbe^  reversion  or  remainder   of  an  estate  might 
be   iconreyed    without  livery,  when  it  depended   upon 
an  estate  previously  existing,  it  was  natural  to  proceed 
one  rtep  further,  and  to  create  a  particular  estate,  for  the 
express  tnA  sote  purpose  of  conveying  the  reversion,  and 
then  by  a  surrender  or  release,  either  of  the  paxticular 
estate  to  the  reversioner,  or  oT  £he  revierston  to  Ihe  parti- 
cular tenant,  the  whole  fee  vested  in  the  surrenderee  or 
ri^easee. '   It  was  afterwards  observed,  thict  there  was  no 
necessity  to  gfant  the  reversion  to  aistranger;  and  that  if 
a  particular  estate  was  made  to  l!he  person  to  whom  it  was 
proposed  to  convey  ihe  fee,  tile  reversion  might  be  imme- 
diately released  to  him ;  which  release,  operating  by  way 
of  enlargement,  would  gire  the  releasee  the  fee,  without 
the  ceremony  of  Every  df  seisin,  for  the  common  law 
conceired  it  to  be  absurd  to  give  livery  to  one  who  was 
already  in  possession.    In  aB  these  cases,  the  particular 
eistate  was  only  an  estate  fbr  years ;  for,  at  ttie  common 
law,  the  ceremony  of  seisin  is  as  necessary  to  create  an 
eHtate  of  freehold,  as  it  is  to  create  <ain  estate  ^  inheritance^ 
but  still  an  entry  would  be  necessary  on  the  part  of  the 
particular  tenant ;  for  without  actual  possession,  the  lessee 
is  fiot  eapable  of  «  vAfM^  operatuig  bj  jway  «f  ^arge- 
ment,  as  tefore  )wtry  he  has'Only  «n  interesie  fermtii,  ani 
no  actual  possession.    Hence,  in  fte  reigns  of  'ffmuJ^. 
and  Edward  ^  we  find  it  tp  Jba^e  ib#^  uMal,  when  a  co»- 
vep^Dce  was  intwidtod  40  be  «Mule  ef  Ihe  ht^kajfit,  t6 
ekteute  a  lease  for  ibre'e  t>r  fbnr  yean,  to  the  purchaser, 
and  upon  his  entering  upon  the  land,  by  virtue  of  the  lease. 
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LEASE  AND  to  make  a  release  to  him  of  the  reTersion  and  inheritance, 

which  operating  as  a  merger  of  the  prior  estate  for  years, 

gave  him  as  complete  a  seisin  of  the  land,  as  if  he  had 
been  in  by  feoffment  or  fine.    But  the  inconvenience 
attending  upon  the  necessity  of  actual  entry  by  the  lessee,  ^ 
in  order  to  the  operation  of  the  release,  put  lawyers  upon 
devising  some  mode  of  avoiding  it.    They  therefore  began 
to  construe,  that  wHere  the  words  and  consideration  of  the. 
conveyance  were  sufficient  to  raise  an  use,  though  it  were 
but  for  a  year  or  any  smaller  portion  of  time^  the  statute 
would  carry  the  actual  possession  after  it,  and  conse- 
quently make  the  lessee  *  equally  capable  of  enlarging  bis. 
estate,  by  accepting  a  release,  as  if  he  had  actually  en- 
tered by  virtue  of  the  lease  < ;  and  the  consideratioii,  if  it 
were  valuable,  though  never  so  small,  was  looked  upon 
to  be  sufficient  for  the  raising  of  an  use,  and  therefore  5s. 
or  other  like  trifling  sum,  came  to  be  used  as  the  conside- . 
-  ration  (1),  and  a  lease  for  one  year  as  the  term ;  both  of 
which  in  time  grew  to  be  things  merely  of  course  and 
form,  for  the  5«.  was  seldom  or  never  paid ;  but  the  lesseet 
by  his  acceptance  of  the  lease  upon  such  consideration, 
was  estopped  to  aver  any  thing  against  it    The  necessity 
of  entry  for  the  purpose  of  obtaining  the  possession  was. 
thus  superseded  or  made  unnecessary  by  the  statute  of 
uses ;  for  by  that  statute  the  possession  was  immediately 
transferred  to  the  cexim.  que  use ;  so  that  a  bargainee  under 

*  Lutwich  V.  Mittonj  Cro.    Barker  v.  Keate,   2   Mod. 
Jac.   604;    Cro.  Gar.  110;    249,  253. 


(1)  It  was  made  a  question,  whether  a  lease  for  a  year, 
upon  Jio  other  consideration  than  reserving  a  pepper-com, 
(if  demanded),  could  operate  as  a  bargain  and  lude,  a^d  so 
make  the  lessee  capable  of  a  release ;  and  it  was  resolved 
that  it  should,  the  reservation  making  a  sufficient  c(msi« 
deration  to  raise  an  use  in  the  same  manner  as  a  bargain 
and  sale  does.  Barker  y.  Keaie,  1  Mod.  2S2 ;  2  Ibid.  249 ; . 
2  Vent.  35. 
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ihtit  statute  is  as  much  in  possession,  and  as  much  capable   lease  and 

of  a  release  before  or  without  entry,  as  a  lessee  is  at  com-  ^ 

mon  law  after  entry.  All,  therefore,  that  remained  to  be 
done,  to  avoid,  on  the  one  hand,  the  necessity  of  livery  of 
seisin  from  the  grantor,  and  on  the  other,  the  necessity  of 
an  actual  entry  on  the  part  of  the  grantee,  was,  that  the 
particular  estate,  (which,  for  the  reasons  above-mentioned, 
should  be  an  estate  for  years),  should  be  so  framed  as  to 
be  a  bargain  and  sale  within  the  statute.  OriginaDy  it 
•was  made  in  such  a  manner, '  as  to  be  both  a  lease  at  the 
common  law,  and  a  bargain  and  sale  within  the  statute ; 
but  an  opinion  having  obtained,  that  where  conveyances 
may  operate  both  by  the  common  law  and  statute,  they 
shall  be  considered  to  operate  by  the  common  law,  unless 
the  intention  of  the  parties  appear  to  the  contrary  **,  it 
became  the  practice,  in  order  to  bring  the  lease  more 
effectually  within  the  statute,  to  insert  the  words  ^'  bargain 
and  seir*  only,  which  together  with  the  consideration 
were  held,  even  at  common  law,  sufficient  to  rme  an  nse ; 
and  then  the  statute  carried  the  possession  accordingly, 
without  any  actual  entry  made  by  the  lessee ;  and  to  bring 
the  lease  still  more  effectually  within  the  statute,  it  after- 
wards became  customary  at  the  end  of  the  lease  to  say, 
**  that  such  lease  was  made  to  the  intent  that,  by  virtue  of 
.the  statute  of  uses,  the  lessee  might  be  in  actual  possession, 
and  be  thereby  enabled  to  accept  and  take  a  grant  and 
release  of  the  freehold  and  inheritance  thereof;''  and  this 
form  is  still  continued,  and  seems  the  most  accurate  aQd 
technical  mode  of  framing  it. 

The  bargain  and  sale,  therefore,  (or  lease  for  a  year  as  operadon  oftiie 
it  is  generally  called),  has  its  operation  and  effect  solely  *««•''«  •^•"' 
firpm  the  statute  of  uses;  for  it  is  a  bargain  and  sale  to  the 
pse  of  the  bargainee  for  one  year,  and  the  use  is  derived 
out  of  the  estate  of  the  bargainor ;  so  that  the  bargainor, 

^  See  Lard  AUhamr.  Earl    and  Dyer,  1 86;  Com.  313;     . 
of  Angkiey,  Oilb.  Rep.  17 ;    Skin.  aog. 
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UASBAND  iq^onthe  sealing  of  tbe  bargaia  and  sale,  iaunediaielgr 
standa seised  to  the  use  of  the  bargainee  for  (me  year: 
S|id>  inasBWch  as  where  an  use  is  created  by  yirtue  of  tiie 
statute  of  uses  (27  Henry  8,)  such  use  nuist  be  derived  out 
of  and  Hndex  the  seisin  of  some  other  persoBj  this  answei;s 
what  ia  required  by  the  statnta ;  because  instantaneously^ 
upon  the  seaUiq;  of  the  bargain  and  sale^  an  use  is  created 
for  the  benefit  of  the  .bargainee  for  a  year  \  and  then  it  may 
be  piredicated  of  the  bargainor^p  that  he  immediately  stands 
sc|ised  to  the  use  of  the  bargainee  for  such  one  ye%f. 
And  the  statute  saying  forther,  that  wherever  any  persop 
stands  seised  to  the  use  of  another  for  any  estate  or  in- 
terestj  be  for  whose  benefit  such  use  is  limil^  sbaU  be 
deemed  to  be  in  possession  of  the  Imd,  for  alike  estate 
and  interest  as  is  Umited  to  him  in  the  use^  the  force  and 
operation  of  the  statute  is  sucfa^  that  the  bargainee  m 
deemed  to  be  in  the  actual  possession  of  tliEe  land  for  the 
year  as  effectually  as  if  a  lease  had  been  made  to  him  for  a 
year  at  the  common  law,  and  he  had  aotually  entered  into 
the  land  by  virtue  of  that  lease  ^ 

And  these  bargains  and  sales^  being  of  ehattel.istoveetii, 
ar^  not  required  to  be  enrolled :  for  leases  for  years^  at  the 
time  of  passing  the  statute  of  eivolmeetaS  beil&g  veiy 
precarious  interests^  they  were  then  eoasideMl  as  not 
worth  regarding,  and  were  therefore  omitted  ik  firimiiitg 
the  ste^te  c^  uses* 
Opmtkaef  TW  b^ng  the  operat^oQ  of  every  lease  forik  yeatmdde 
theieiMM.       ^  Uufcfii  of  the  statute  of  uses,  it  is  now  to  be  see^i  Yfb$tL 

is  the  operation  of  a  release^,  when  gtrow^led  u^oik  snefc 
preoediog  Ie«M^  foir  a  year.  Now^  s^  lalea^  to  a.  bar- 
piMe  09  lestee.for  s^  yiaas^  wiere  it  gMMe  Id  a.bai^faiiit^ 
n  laigei  estMe  or  interest  thM»  he  had  before^  is  tkatspA- 
toia#  ef ;  sdaaae  whldi.  i^  eeVedr  a  idease  epenltuig  by  w«ar 
of  «i^irg|eminl  eC  the  estate;  a«d  tbi9  i^  1^  eonvcffatice  «l 


*  See  the  e«se  <of  Sk^f*-    Jkt^vf^mA,  (b.^n^ 
ridgt  v.  Lan^lugi^  is  a  LA.       ^  9fM^n^  8#  c*  att. 


ihe  eoBUMn  l«w.  Awl wkwe  wcatote^  eithet  of  fteeholdcir  UASfi  An> 

of  inheritance  in  fee,  is  granted  to  the  bargain^^  by  iHt«b  . 

felcMLae^  tb»  vdfwm  gwA  bM  aoqwea  b^«1i  fteehlildi  or 

wwik  inbenlaiicii.iK  fee^  mdrefy.  by  tbe,  ndoB  of  the  Oom- 

nm  bw«    Fot  esaitij;^:  if  ^iiok  lidMse  «f  the  londa  bi^ 

to  tbe  bargiUBeei^  to<  hoU  t»!u»%  U»  heiiB  aAd.asngoai 

Ai»  19.  the.ltoitalkiii  tb  hfan  of  Im.esttte  »  fte-sinyle  M 

Khe  comnen  l«w.i    Sa  if  the  Wools  ht^  ''  to  Jic^li  to  him, 

hie.  hoira  and  aftsi^B^,  to»  tl|0  odiy  nae  aild  behoof  cf  hua, 

)h%  hoim  aod  aaai(^/'  thj».  io  aho  a  cOnFcyanoe  op^ 

x^tiiig.  mei^Jy  by  ibe^  rd^  of  the  cwunon  hm :  for  ih^ae 

W9ris,  *^  ta  the  ^Hily  oae  aA4  beboOC*'  beittg  diio^otodraad 

applied  tp  lAe  ,spry  boiiw  |(f>r80ii<  wbo.  firdt  tdcos  liaddr 

the  Aofea^Wb  oad  nof  to  .t^.iiae  of  ^'  aw>tbert"  (wbiidi 

thf  atatttite  re^pur^),  do  not  givo  ov  cmM^'  aay  8titel»- 

naOf  but  a^rvo  ooly  to  /4^Kea%)  iii.*  joor^  eis|>hdtio^ 

jii^pimer,.  that  the  iitiieaac^io  lo  tafcc^  tha  eatoto  i^ 

to  himeelf  aad  hi^^  ]yAxn%  for  hia  and  thw  o^/va  u^e  and  bo- 

iiefity  *  which  ia  ifud  use  9i  the  wBHaoa  law,  a^d  nol  a 

a^iii^fae,    ]^  wjimo  the  habendum  ia«:Q>readed  '^  to 

the  releaB0ea,.>hii|i  beura  aad  asflfgna,.  to  die  nae^  ilOt  of 

lamadf.  hot  of  uow^  third  or  '^  other*'  pOffaa«  oil  piacaoiiv, 

^m.  of  4'  fo?  JifiSit  tlMB  tQ  JP*  for  yisara^  orJA  teilf:  A^aifeo 

C  Z)«  JS.  a94  F^  or  jto  ten  ot  iwe^tjf  others^  lor  tesz  or 

tmooiy  difibi^iii  eatatoflfe?  tboaoi  wiU  aU>  bo*  atatetfrifawi^ 

aqd  the  peraoBa  for  i^boaovbotfefiit  ^auch  naea  am  aa^ireaaed^ 

sJMiaty  under  the  veiy  woida  of  tho  alatute^  bo  taken  to.be 

ia  actual  posaoaa^,  or  tp  hufB  af^vcA  vealed  inlateets  iti 

the  laodsy  ao^ordi^ft^  ^  ^tateo^l^tod  by  ;aii4h  woa 

reqpocti^aly*    And  gio  if  thero  .«iro, jpaw^ri'tas^iredl  totthe 

aaid  4«  JBL  CL  X).  JL  aa4  JF«  to  mako  leaaei^  jottOaiM^jSte. 

the  leaaeeii  or^ppcitvve^a^a,  ,aaraoo|i  a*  vnf,  artcht  ieaaoa^ or 

jointurea  are  maifei  wiU  hfita  Mi  uad  or  eUlMtiVB  Ae  biiida 

for  those  terms  which  are  created  by  the  leases  or  jointure 

deedMpK>^<lod  aaeh  ealatea  asii  inlara^ii  ^piadiato  with 

the  powers),  and  the  terds,  estates  and  interests,  will  be 
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UASE  JUTD  uses  deriyed  by  foice  of  the  statate  out  of  the  mBtn  of  the 
releasee  ^ 

It  mBf  h^ce  be  perceived,  that  every  etatute-iue  must 
be  derived  out  of  the  seiBin  of  eome  third  person,  so  that 
it  may  be  always  predicated,  that ''  there  doth  or  do  exist 
some  person  or  persons  who  doth  or  do  stand  seised  to 
the  use  of  the  said  A.  B.  C.  D.  E.  and  F.  hr  years,  life, 
or  in  tail,  &c.  as  aforesaid ;  and  where  there  i^  not  such 
standing  seised  by  some  such  third  person,  such  statute- 
use  is  not  good  ^/'  For  example :  suppose  there  be  such 
a  bargain  and  sale,  or  lease  for  a  year  to  /.  5.  as  has  been 
just  mentioned,  and  then  a  release  be  made  to  him  of  the 
lands,  to  bold  to  him  and  his  assigns  for  his  life,  or  to 
hold  to  him  and  His  assigns  generally  (leaving  out  the 
word  **  heirs*'^  ^  the  use  of  A.  for  life,  witfi  remainder  to 
JB.  C.  D.  E.  and  F.  suocessively,  for  life,  years,  or  in  tail, 
as  before  mentioned;  atnd  afterwards  J.  8.  were  to  die; 
all  these  uses  would  be  void ;  because  J.  S.  acquiring  by 
the  release  no  larger  estate  or  seisin  than  for  his  life,  and 
that  being  determined  by  his  death,  there  would  remain 
nothing  out  of  which  the  uses  could  be  derived  to  the 
persons  in  remainder ;  for  it  could  not  be  predicated  fliat 
'the  heirs  of  J.  5.  stood  seised  to  the  use  of  the  seversl 
persons  named  in  the  deed,  the  heirs  not  b^ng  named, 
and  if  some  person  or  persons  did  not  stand  seised  to  those 
uses,  the  case  would  not  fall  within  the  provision  of  the 
statute  of  Hen.  8,  which  turns  no  uses  into  legal  estates 
but  such  as  were  trusts  before  the  statute,  where  there 
was  always  a  third  person  who  held  the  estate,  and  whose 
conscience  was  bound  by  the  trust.  And  the  words  of 
the  statute  are  so  framed  as  to  be  cenfortnable  to  the  old 
usage:  for  it  expressly  says,  that  wherever  there  is  a 
''  person  seised^'  to  the  use  of  any  ^'  other  person,**  he  to 

'  See9Ga.Op.a88;  and^dtffy'/UsesandTmsta," 

•  Ibid. 
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r  ^ 

whose  use  he  is  seised  shall  be  deemed  to  be  in  possession   leasiq^^nd 

of  the  land  for  the  same  estate  as  he  had^n  the  use ;  to  L 

which  case  alone  therefore  it  is  confined :  nQ»r  no  part 
of  this  doctrine  can  be  applied  to  conveyances  or  releases^ 
under  winch  nothing  passed  but  bare  legal  estates  or  old 
common  law  uses;  as  if  the  habendum  in  the  release  was 
to  be  to  J.  iS.  and  his  assigns,  to  the  use  of  the  said  J,  S.  \    ^ 

and  his  heirs,  or  to  the  use  of  the  said  J.  S.  and  the  heirs 
of  his  body  begotten ;  this  would  not  be  a  statute-use,  as 
has  been  already  observed,  but  would  be  the  limitation  of 
a  legal  estate,  and  be  good,  notwithstanding  the  death  of 
J^  S.  as  not  wanting  the  support  of  the  statuf  e-uses.   Thus 
in  the  case  of  JerUdns  v.  loi/ng",  where  one  Readhead 
gave  land  to  Edward  Randall  and  his  wife,  habendum  to 
the  said  husband  and  wife,  to  the  use  of  them  and  the 
heirs  of  their  two  bodies ;  and  for  want  of  such  issue,  to 
the  use  of  Edward  Morgan  and  his  heirs ;  it  was  argued, 
that  the  estate  out  of  which  the  use  was  to  arise,  being  no 
more  than  an  estate  for  life,  the  use  could  not'  make  the 
estate  larger  than  the  limitation ;  but  the  judges  said,  they 
conceived  there  was  a    difference  where  an  estate  was 
limited  to  one,  and  the  use  to  a  stranger:  for  there  the 
use  shoidd  not  be  more  than  the  estate  out  of  which  it 
was  derived :  but  when  the  limitation  was  to  two,  haben^  '  * 

dum  to  them,  to  the  use  of  them  and  the  heirs  of  their 
bodies,  that  was  no  limitation  of  the  use :  nor  was  the 
use  to  be  executed  by  the  statute ;  but  it  was  a  limitation 
of  the  estate  to  them,  and  the  heirs  of  their  bodies;  and 
they  were  in  by  course  of  common  law;  for  the  estate  and 
the  use  are  both  in  one  and  the  same  person;  and  there* 
fore  diis  cannot  be  a  statute-use,  for  the  seisin  doth  ^  not 
go  of  belong  to  one  person,  and  the  use  to  another  person ; 
whereas  the  statute  requires  tfiat  there  should  be  a  stand- 
ing seised  by  some  third  person  or  persons  to  the  use  of 
soiQe  other  person ;  and  so  it  ought  to  be  taken  as  a  limi- 

.  ^  Cro;  Car.  230,  244. 
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LEASB  AND   tation  to  them  ^d  the  heirs  of  their  bodiea ;  remainder 

RELEASE 

^       tothe  Other,  and  the  heirs  of.  the  other;  that  the  deed 

might  be  construed  according  to  the  intent  of  him  that 
made  it^. 

Suppose  again  an  estate  be  limited  to  hold  to  D.  and 
his  heirs,  to  the  only  proper  use  and  behoof  of  the 
/  said  !)•  his  heirs  and  assigns ;  here,  you  observe,  the  use 

is  not  limited  to  any  person  different  from  the  person  to 
whom  the  estate  is  granted ;  the  habendum  is  to  D.  and 
the  use  is  limited  to  1>. ;  so  that  the  estate  and  the  use  are 
both  to  one  and  the  same  person,  and  therefore  this  can- 
not be  a  statute-use ;  for  the  seisin  doth  not  go  or  belong 
to  one' person  and  the  use  to  another  person:  what  the 
statute  recjuires  is,  that  there  should  be  a  standing  seised 
by  some  person  or  persons  to  the  use  of  some  oUier  person. 
And  the  case  of  Youf^  v.  Jenkins^,  is  express,  that  where 
the  use  is  not  divided  from  the  estate>  but  the  use  and 
the  estate  are  together,  there  it  amounts  only  to  a  limita^^ 
tion  of  the  estate,  and  consequently  is  not  a  st&tute^use, 
but  only  a  common  law  use.    And  so  if  at  this  day  a  man 
should  enfeoff  J.  S.  to  hold  to  the  said  /.  S.  and  his  heirs 
'  for  ever,  this  could  not  be  a  statute-use,  fbr  the  words 
would  import  no  more  than  the  words  ^'  for  his  and  their 
sole  benefit  and  behoof/'  and  would  only  s^rve  to  sllow 
in  how  ample  and  beneficial  manner  the  feoffee  wa«  to 
take  the  estate  limited  to  him  by  the  habendtan,  which 
being  manifestly  an  estate  at  common  law,  could  not  gtrt 
or  create  a  statute-use  also^  The  words  of  Lord  Holt  in  the 
case  of  Lord  AUham  v.  Earl  of  Anglesey  \  are  directly  in 
point :  ^'  If  a  fine  (says  he)  be  levied  to  a  man  and  his 
heiiB,  to  the  use  of  him  and  his  h^irs ;  in  this  case  he  afaall 
take  by  the  common  law  and  not  by  the  way  of  use."     In 
like  ihanner  it  would  be  if  tliefe  wers  a  feoffinent  to  a  man 
and  his  assigns,  to  hold  to  that  man  and  His  asAgns^  to 

•  2  Ca.Op.  288, 291 ;  also        '  Cro.  Car.  230,  244. 
Ibid.  143,  H  Gilb.  Rep.  10. 
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the  only  use  and  behoof  of  him  and  his  assigns  during  his    lease  and 

life ;  that  would  only  limit  an  estate  of  freehold  to  him  for 

his  life  at  common  law,  and  not  be  the  limitation  or  crea* 

tion  of  any  statute-use.    It  would  be  the  same  in  case  of 

feoflfment  of  lands,  to  hold  to  the  feoffee  and  his  heirs,  to 

the  only  use  and  behoof  of  the  feoffee  and  his  heirs,  durmg 

the  lives  of  A.  B*  C  £>.  and  twenty  other  persons ;  the  words 

''  to  the  use  and  behoof  would  pass  no  statute-use^  nor  pass 

anything  distinct  from  the  estate;  which  estate  would  be 

an  estate  at  common  law,  and  the  words  ''  to  the  use  and 

behoof,"  would  serve  only  to  show  to  amplitude  of  the 

estate  given  by  the  feoflment,  and  that  the  feoffee  and  his 

heirs  were  to  take  the  same  for  bis  and  their  own  benefit, 

without  return  of  any  service  whatever  to  the  donor.    Yet 

in  this  ease^  as  nothing  but  a  freehold  descendible  would 

pass,  the  reversion  and  inheritances  must  be  understood  to 

be  aliU  left  in,  and  to  return  immediately  after  the  livery 

of  seisin  to  the  feoffee  and  his  heirs  (i). 

(1)  A  short  but  very  clear  explanation  of  the  convey- 
ance by  lease  and  release  is  also  given  by  Sir  William 
Blackstone  in  his  invaluable  Commentaries,  which,  as  it 
is  of  the  first  importance  that  the  student  should  have  a 
clear  conception  of  this  mode  of  conveyance^  on  account 
of  its  great  firequency  in  practice,  I  shall  transcribe,  in 
addition  to  the  above  observations.  ''  The  conveyance  by 
lease  and  release  is  thus  contrived ;  a  lease,  or  rather  bar- 
gaih  and  sale  upon  some  pecuniary  consideration,  for  one 
year,  is  made  by  the  tenant  of  the  freehold  to  the  lessee 
or  bargainee  :  now  this,  without  any  enrolment,  makes  the 
bargainor  stand  seised  to  the  use  of  the  bargainee,  and 
vests  in  the  bargainee  the  use  of  the  term  for  a  year;  and 
then  the  statute  immediately  annexes  the  possession.    He 
therefore,  being  thus  in  possession,  is  capable  of  receiving 
a  release  of  the  freehola  and  reversion,  and  accordingly 
tbe  next  day  a  release  is*  granted  to  him.    This  is  held  to 
supply  the  place  of  livery  of  seisin :  and  so  a  conveyance 
by  lease  and  release  is  said  to  amount  to  a  feoffinent.'' 
«  Com.  338.    But  see  a  material  difi^rence  between  these 
two  species  of  assurances  noticed  Co.  lit.  207,  a,  n.  (3). 
A  lease  and  release  has  therefore  a  mixed  operation,  tbe 

u  t  lease 
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(LEASE  AND        It  has  been  said,  that  the  possession  of  the  bargainee 

RELEASE. 

^^,.....,.^.,_  under  the  lease  is  not  so  properly  merged,  as  enlarged  by 

the  release,  but  at  all  events  it  does  not  after  the  release 
exist  distinct  from  the  estate  passed  by  the  release. 

As  the  operation  of  the  release  depends  wholly  upon 
the  efficacy  of  the  lease,  or  bargain  and  sale  for  a  year«  it 
is. material  that  the  bargainor  should  be  a  person  capable 
at  law  of  being  seised  to  an  use,  otherwise  the  release  will 
be  void  for  want  of  possession  in  the  bargainee,  for  no 
person  who  is  incapable  oT  being  seised  to  the  use  of  an- 
other can  make  a  bargain  and  sale  under  the  statute.  It 
has  therefore  been  said  by  some  very  respectable  authori* 
ties,  thalf  a  corporation  cannot  make  a  good  bargain  and 
.  8aIe^  To  avoid  doubt,  therefore,  upon  this  subject,  it 
seem^  advisable,  that  corporations  should  convey  by 
feoffment,  or  by  a  lease  at  common  law,  wit6  an  actnal 
entry  by  the  lessee  previous  to  the  release,  after  which  tiie 
release  will  unquestionably  pass  the  reversion. 

It  is  also  requisite  that  the  property,  which  is  intended 
to  be^e  subject  of  the  conveyance,  be  capable,  from  its 
nature,  of  being  conveyed  to  uses,  or  it  cannot  be  trans- 
ferred by  lease  and  release  ■. 

It  is  further  requisite,  in  order  to  the  operation  of  this  con- 
veyance, that  a  privity  should  subsist  between  the'lessor  and 
lessee,  releasor  and  releasee*.  If,  therefore.  A,  seised  in  fee, 
make  alease  to  B*  for  ten  years,  and  then  B.  make  an  under- 

'  See  Poph.    72;    1  Co.  508;  sedvide  i  Leon.  183; 

127,  a;  Bacon's  Uses,  347;  2  Ibid.  121 ;  3  Ibid.  175. 
Plow.  102,  538 ;  Jenk.  Cent.        •  See  aiUe,  vol.  i.  p.  524. 
195;  2Ves.  399;  Gilb.Uses,        *  lit.  s.  51 7;  Co.  Lit.  272,8, 

5,  170,  285;  Shep.  Touch.  n.(i).  296,8,  n.  (2). 

lease  having  the  operation  of  and  beine  in  fact  a  bai^ain 
and  sale  under  the  statute  of  uses,  and  the  estate  of  the 
releasee  being  extended  or  enlarge4  to  an  estate  of  inhe- 
ritance by  the  operation  of  the  release  At  the  common 
jaw. 


; 
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lease  *'to  C.  for  five  years  of  the  same  lands,  C.  cannot  take  LEASE  and 

RSLEASE* 

a  release  of  the  reversion  and  inheritance  from  A^  because 

in  this  case  there  is  no  privity  between  A.  and  the  under- 
tenant C.  but  the  privity  is  between  A,  and  his  immediate 
tenant  J>«  But  yet  it  has  been  said,  that  thought,  in  this 
case  cannot  rdease  to  C.  and  his  heirs  for  want  of  privity, 
yet  hemay  confirm  the  estate  of  C.  to  hold  to  him  and  his 
heirs,  and  this  will  enure  by  way  of  confirmation  to  en* 
large  the  estate  of  C  and  be  good ;  sed  qiutre ;  and  therefore 
it  may  be  advisable  to  insert  the  word  **  con&rxs^"  in  the 
deed  of  release,  ia  addition  to  the  words  **  grant,  alien 
ai|4:  release." 

As  in  exchanges  at  the  common  law,  if  one  of  the  par* 
ties  die  before  the  exchange  is  executed  by  entry,  the 
exchange,  is  void,  it  seems  proper  to  make  exchanges  by 
lease  .and  release,  by  which  means  this  inconvenience  will 
be  avoided,  as  the  statute  executes  the  possession  with-  ^ 
out  entry^  and  all  incidents  annexed  to  an  exchange  at 
common  law  will  at  the  same  time^e  preserved. 


CHAP  IV. 


OF  A  DEED  OF  DECLARATION  OF  USES  (i). 
W.E  have  already  observed,  that  conveyances  made  on    dkclaba. 

'flON  OF 

good  consideration  will,  unless  it  be  otherwise  expressed,        uses. 
enure  to  the  absolute  use  of  the  grantee,  and  those  with*^         . 
out  a  consideration  to  the  use  of  the  grantor^.    Where, 
therefore,  such  enurement  does  not  accord  with  the  inten- 

"  Co.  Lit,  273,  a.  »  See  Dyer,*  18. 


(1)  See  a  very  perspicuous  explanation  of  the  nature, 
use  and  construction  of  this  instrument,  Cru.  tTses^  106. 

u  3 
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BfiCLAttA.     tioti  of  the  parties,  it  becomes  necessary  to  (}ecIAe  ihe 
USES.        purposes  whidi  the  deed  is  intended  to  accomplish. 

TTiis  is  particularly  the  case  with  regard  to  fines  and  re- 
coveries, for  ^  if  they  be  levied  or  suffered  without  any 
good  consideration,  and  without  any  uses  declared,  they, 
like  other  conveyances,  enure  to  the  use  of  him  only  -  who 
levies  or  suffers  them  ^.  And  though  ^,  consideration  ap- 
pear, yet  as  the  most  usual  fine,  '  sur  cognizance  ie  droit 
come  ceo,  i^c*  conveyer  an  absolute  estate^  without  any 
limitation,  to  the  cognizee;,and  as  common  recoveries  do 
the  same  to  the  recoveror,  these  assurances  could  not  be 
made  to  answer  the  purposes  of  family  settlements,  in 
which  a  variety  of  uses  and  designations  is  very  often  ex- 
pedient) unless  their  force  and  effect  were  subjected  to 
the  direction  of  other  more  complicated  deeds,  wherem 
particular  uses  can  be  more  conveniently,  expressed^." 

Now  we  have  seen^  tiiat  though  where  lands  are  con- 
veyed by  feofiinent,  fine  or  recoveiy,  the  legal  seisin  and 
estate  becomes  vested  by  the  operation  of  these  convey-* 
ances  in  the  feoffee,  cognizee  or  recoveror,  tiy  the  common 
law;  yet  if  the  owner  of  the  estate  declares  his  intention 
that  such  feofiment,  fine  or  recovery  shall  enure  to  the 
use  of  a  third  person,  an  use  will  immediately  arise  to  such 
third  person,  out  of  the  seisin  of  the  feoffee,  cognizee  or  re- 
coveror, and  the  statute  will  transfer  the  possession  to  such 
use.    In  consequence  of  these  doctrines,  where  uses  are 
intended  to  be  raised  upon  a  fine  or  recovery,  or  feoffinen^ 
'    the  ianda  are  transferred  by  one  of  those  conveyances  to 
some  indifferent  person,  who  stands  in  the  place  of  tiie 
ancient  feoffee  to  uses,  and  a  deed  is  afterwards  execated, 
reciting,  that  by  means  of  a  fine  or  recovery  the  lands  had 
beai  transferred  to  A.  and  B. ;  and  declaring,  that  the  fine 
or  recovery  so  levied  or  suffered  shall  enure  and  operate, 
and  that  the  cognizee  or  recoveror  in  such  fine  or  recoveiy 
shall  be  seised  of  such  land,  to  the  use  of  a  third  peroon ; 

Dyer,  18.  •  Sec  d  Blac.'Com.  363- 
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or  el0e  .a  d^  is  first  executed,  reciting,  that  a  fine  or  re-    declare. 
oov^  is  inteiided  to  be  levied,  or  covenanting  to  levy  a        uses. 

fine  or  suffer  a  recovery,  and  declaring,  that  those  assu- 

ranees  when  completed  $hall  enure  tp  t)ie  use  of  q  ^ird 
person.  In  both  these  ca^es  an  use  arises  out^  of.  the 
seisin  of  the  oognizee  or  reeoveror?  to  the  person  to  whom 
such  use  }B  declared^,  and  the  statute  immediately  trans- 
fers to  that  use^  the  actual  possession  and  legal  estate. 
In  cases  of  this  kioA,  the  deeds  by  which  the  ufies  of 
fyusB  and  recoveries  ax^e  manifested,  derive  their  effect 
from  the  statute  of  uses,  the  legal  estate  being  trans- 
feired  to  the  persons  named  in  the  declamtion  of  uses  by 
the  operation  of  the  eteiuie^  Where  such  declarations 
are  soade  previous  to  a  fine  or  recovery,  they  are  called 
deeds  to  tead  the  usesy  but  if  made  subsequent  to  the  fine 
or  recovery,  they  are  termed  deeds  to  declare  the  uaes^. 
In  treatingof  these  species  of  instruments  I  shall  consider, 

I.  Who  may  declare  Uses. 
II.  Upon  WHAT  Conveyance,  AND  IN  what  Manneb, 

THEY  MAY  BE  DECLARED. 

IH.  Op  the  Construction   op  Declarations  ot 

Uses. 


» "^ 


I.  Who  may  de^^lare  Uses. 

As  courts  of  equity  do  not  set  up  rules  of  property  cob- 
trary  to  the  rules  of  law,  those  who  have  not  a  disposing 
power  by  law  cannot  raise  an  use;  and  consequently  a 
feme  covert,  or  barcm  and  feme,  cannot  declare  uses  upon 
a  feoffinent  or  other  common  conveyanc^e  so  as  to  bind  the 
wife  ^.  But  baron  and  feme  may  levy  a  fine,  or  suffer  a  * 
recovery  of  the  wife's  lands,  or  in  which  she  is  entitled  to 
dower,  and  declare  the  uses,  which  will  bind  the  wife ; 
for  here  the  law  allows  her  a  disposing  power,  b^pause 

*  See  Cru.  Uftes,  107.  Colgate  v.  Blythe,  And.  164, 

*  s  Blac.  Com.  363.  pi.  aog ;  Cru.  1 06. 
'  Gilb.  Law  of  Uses,  39 ;  . 

^  4 
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DECLARA.    she  is  privately  examined,  consequently  it  must  be  al^ 

TlOX  OF  - 

USES.  lowed  them  to  declare  what  is  the  design  of  that  fine ;  and 
therefore,  such  declaration  by  them  both  shall  bind  the 
wife  <.  likewise,  if  the  husband  only  declares  the  uses, 
this  shall  bind  the  wife,  (even  though  she  be  under  age)^, 
unless  she  dissent  from  it ;  for  since  she  joins  in  the  fine, 
she  miis^  be  presumed  to  concur  in  the  design  of  it,  unless 
the  contrary  appear  by  some  manifest  sign  of  dissent  ^  And 
an  actual  dissent  seems  necessary ;  for  an  acquiescence  in 
the  uses  for  alength  of  time  after  the  death  of  her  husband 
has  been  held  to  bind  her  J.  But  if,  upon  $t  fine  being  levied 
by  the  husband  and  wife,  the  uses  be  declared  by  him  only, 
and  the  wife  refuse  to  execute  the  dedaration,  she  will  not  be 
bound,  as  her  refusal  is  an  express  indication  of  her  dissent  ^ 
So  if  the  husband  and  wife  join  or  agree  in  the  declara- 
tion of  the  uses  of  a  part  of  the  land,  and  differ  as  to  the 
.rest,  it  will 'not  be  good  for  the  whole,  but  t<x  that  part 
only  as  to  which  they  agree '.  Or  if  the  husband  declares 
the  uses  of  the  fine  one  way,  and  the  wife  another,  this 
binds  the  husband  only  during  the  coverture,  but  not  the 
.wijfe  afterwards;  for  the  husband  cannot  declare  the  uses 
without  the  concurrenpe  of  the  wife,  because  he  has  no 
estate :  and  she  qpnnot  be  presumed  to.concur  where  the 
contrary  appears  by  her  deed  "*.  And  the  wife  alone  cannot 
declare  the  uses,  because  during  marriage  she  is  not  mt 
jam,  and,  without  the  husband,  has  no  disposing  power". 
And  if  there  be  no  use  declared  upon  this  fine,  it  is  to  the 

»  2  Co.  57,  a;  BeckwitVs  ^  WMy.  Wor^,  aRol. 

case,  Moor,  197;  Ibid.  M,  Abr.  798;  Gilb.Uses,  «48; 

pi.  73 ;  Lusher  v.  Banbongt  ^  ^^f:  57f  '^* 

Dyer;  290,  a;  Harrington's  *  Gilb.Uses,  2 16. 

case,  Owen,  6 ;  and  see  Cru.  .     "  Beckwith'n  case,  2  Rep. 

Uses,  132;  2  Rol.  Abr.  798.  67;    Moor,  197.      Qftare, 

.  ^J^  2  RoL  Abr.  798.  ^•i^*^^^  ?«  declaration  be 

,  •^^  T>  1  Ai    .  J^ot  merely  void?  and  see 

»  2  Rep.  57,  a;  2  Rol.  Abr.    Gilb.  Law  of  Uses,  40,  216; 

.79^'  Cm.  Uses,  134. 

j   Swanton  v^   ieaven,  .  3        »  Johnson  v.  CoUon,  Skin. 
Atk.  105.  275. 


use  of  the  wife ;  for  where  there  is  no  other  intent  of  a  fine    declara. 
diedared,  it  is  supposed  to  be  designed  as  a  further  se*        uses. 
curity  to  the  present  possessor ;  and  the  use  is  still  in  the  ' 

wife^  since  in  this  case  she  has  not  parted  with  it°  (i). 

A  distinction  has  however  been  taken'  between  a  limi- 
tation of  the  use  of  a  pait  of  the  estate  in  the  land^  and  of 
an  use  of  part  of  the  land  itself.  Thuaif  husband  and 
wife  differ  in  the  limitation  of  the  particmlar  uses^  but  concur 
in  the  limitation  of  those  in.  remainder^  the  whole  of  the 
uses  will  be  Toid ;  but  if  they  agr^e  in  the  limitation  of 
an  use  of  a  part  of  the  la$id  itself,  and  vary  in  the  declara- 
tion of  the  use  of  the  residue,  the  declaration  will  be  good 
in  respect  of  the  part  in  which  they  agreed,  and  void  only 
for  the  rest^« 

And  it  is  to  be  observed,  that  as  conreyances  by  feoff- 
ment, and  lease  and  release,  do  not  bind  the  wife,  though 
she  be  a  party,  so  any  declaration  by  her  and  her  husband, 
of  uses  raised  by  tbose  conveyances,  will,  as  to  her,  be  void 
likewise  \  But  if  husband  and  wife  bargain  and  se^  land  . 
for  money,  and  afterwards  levy  a  fine  to  the  bargainee; 
the  bargain  and  sale*  is  considered  merely  as  a  declaration 
of  the  uses  ofjthe  fine,  and  will  therefore  be  binding  on 
the  wife';  for  though  the  deed  of  ;a  feme  covert  is  not 
valid  in  law,  yet  the  deed  having  relation  to  the  fine,  taked 
^validity  from  thence,  and  will  therefore  conclude  her^ 

An  idiot,  or  person  of  non  sane  memory,  if  permitted  to 
levy  a  fine,  may  declare  the  use  of  a  fine  or  recovery, 

^  Johnson  V.  Cotton,  Skin.        '  Gilb.  Uses,  244. 
275.  •  «  Co.  67,  a;  Moor,  22, 

'  See  Beckwith's  case,  ub,  pi.  73. 
supra.  *  Jones  v.  Morley,  i  Lord 

*>  1  Saund-Uses,  178.  Raym.  287;  i2Mod.'259. 

(1)  A  fine  shall  bind  the  wife  though  she  be  withinPage ; 
but  it  is  said  that  such  a  fine  is  reversable  for  the  non-^e 
of  the  wife,  duri^  her  non*age.  Cro.  Eliz.  129;  CA^r- 
fioicke  If  Ux.  v.  Worsley,  2  Rep,  f%hi  Lgrd  Qtwfiwelts 
case,  OUb.  Law  of  Uses,  41. 
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DY^r-r  Ai^A-    which  will  continae  valid  a«  long  as  the  conreyanoe  upon 
V&Sb!       which  the  uses  are  declared  remainB  in  force".    And  H is 

'  the  same  of  an  infant,  who  may  limit  an  nae  upon  feoff* 

menty  fine  or  recoveiy ;  and  he  cannot  conntennand  or 
avoid  the  use,  without  first  avoiding  the  ccmveyanbe'. 
For  the  law  supposes  fipom  the  record,  that  the  cognizor  or 
recoveree  was  of  iuU  age ;  and  the  fine  or  leco^nery  b^ng 
good,  the  deed  to  declare  the  luies,  which  is  considered 
as  part  of  the  conveyance,  is  good  likewise:  bnt  courts 
of  equity  will  not  suflEer  any  declaratioti  di  use  by  aa  inftnt 
to  bar  his  heiris,  if  obtstned  in  a  firaudnlent  manner^.  B«t 
an  agreement  by  an  infant  to  levy  a  fine  to  uses  when  be 
comes  of  age  will  not  operate  as  a  dedaratioli  of  uses  of 
the  fine  levied  in  pursuance  of  his  covenant  ■ ; '  and  a  cove** 
nant  by  an  uof  ant,  in  conuderatioi^  of  marriage  or  Uood, 
to  stand  seised  to  uses,  will  be  wh^Uy  void  \ 

And  if  8gQ  iilfiuit  covenant  to  levy  a^  fine  when  he  isovcs 
of  age^  and  levy  it  accordini^y;  y^t  if,  being,  of  fidl  ag^ 
he  declare  oth^  uses  of  such  fiM,  those  andpot  the  prior 
uses  shall  ^tend\ 

It  is  obeervable  in  general,  thai  et^  man  may  declare 
and  dispose  of  the  use  according  to  the  estate  aodii^beroat 
he  has.  in  theland'';  and  therefore,  if  two  )oinM«mnt0 
levy  a  fine,  and  declare  tlfe  uses  sev^eraJiky,  each  man  dis- 
poses .of  his  own  moiety;  but  if  they  declare  np  useif, 
they  aiie  seised  as  beline  '•    So  if  temnf;  for  life  and  be  in 

*  Beckwith'8  case^   9  Co.  3  P.  Wms.  207 ;  and^see  Ad^ 

58,  a;  Macsfitld's  cases,  12  ^'«(>iiv.Daii»on,2Vem.678. 

Co.  124;  Leinn^B  case,  cited  *  Bacon's  Uses,  67 ;  Cru. 

loCo.42,b;3e0t»(ie4Leon.  Uses,  136. 

89;  « ¥68.403;  3Atk.3i5.  *  Frost  v.    WolverUon,  1 

'  Lord  Bacon  on,  the  Sta*-  Stra.  94. 

tute  of  Uses,  67,  355 ;  2  Co.  ^  Bacon's  Uses,  67;  Gra. 

B^f  %$  }o  Co.  42>  b ;  3  Atk,  Uses,  136! 

710 ;  Mooi>  22,  pi.  73.  ?  2  Co.  58,  a^  b  ;    Cru. 

7  See2Co,58,a;  AditfiifQii  Uses,  138;    Noy,  tti,  27; 

V.  Duirsoa,  a  Yero.  678.  Palm.  40^. 

'  Uighiingdli   v.  Ferrers,  * 
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remainder  in  fee  join  in  a  fine  %  without  declaring  any    DXCLARA^ 
naeu,  they  are  aeised  as  tbey  were  before  '•  VSES. 

Bat  if  the  remaiiider-maii  is  party  to^^  and  seals  a  deed,  

in  which  the  tenant  for  life  alone  covenants  to  suffer  a  re- 
covery,  8cc.  to  certain  uses^  this  does  not  bind  the  re^  . 
mainder-man,  though  he  in  the  remainder  afterwards  join 
in  suffering  the  recovery,  &c.  <  Nor  if  tenant  for  life,  and 
remainder-man  in  tail,  and  reversioner  in  fee,  levy  a  fine 
or  suffer  a  recovery,  a  declaration  of  uses  by  the  tenant 
for  Ufe  alone  does  not  bind  the  remainder-man  without  his 
privity,  nor  if  it  be  by  the  remainder-man  will  it  affect  the 
reversioner  \ 

In  like  manner  if  A,  seised  in  fee  of  certain  lands,  and 
B.  a  stranger  join  in  a  common  recovery,  without  de- 
daring*  any  uses,  the  use  shall  arise  to  him  that  had  the 
interest  in  the  land,  and  not  to  the  stranger  ^  So,  where 
the  father  was  tenant  for  life,  reanainder  to  the  son  in  tail, 
a  pracipe  was  brought  against  the  father,  who  vouched  the 
son,  and  a  conmion  recovery  was  had ;  and  the  indenture 
recited,  that  the  recovery  was  made  between  the  father 
and  others;  hut  inasmuch  as  there  was  no  proof  of , the 
consent  of  the  son  to  such  declaration,  nor  was  he  party 
to  the  indenture,  the  court  directed  the  jury  <  to  find  the 
uses  according  to  the  estate  which  the  parties  had  at  die 
time  of  the  recovery  K 

The  kio^  may  declare  uses  by  letters  patent ' ;  as  may 
also  tfie  queen  declare  uses  *• 

•  a  Co.  fi8,  a,  b ;   Cm.  ^  Roe  v.  Papham,  DoagL 

Uaes^  138;    Noy,  ui,  27;  25. 

Palm.  405.  '  2  Rol.  Abr.  789,  a. 

'  Cm.  Uses,  139.  ^  Argol  v.  Chenegy  Lat  8a } 

»  PcrMaster  of  the  Rolls  Palm.  405,  S.C. ;  Noy,  77, 

in  N^htingale  v.  Ferrers,  3  S.  C. 

P.  ^Vms.  a  10,  n,  (b);   but  ^  Bac.  Uses,  66  $  1  Saund. 

note,  the  remai&deror  was  in  Uses,  1 75* 

tfais  case  an  inftmt.  "  Ibid. 
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BECLAHA- 

USES.       il*  Upon  what  Deed^  and  in  what  Manner,  Usr» 

' MAY    BE    DECLARED. 

Upon  what  tJsES  may  be  declared  on  any  deed  operating  by  trans- 

,  mutation  of  possession,  as  feoffment,  lease  or  recovery, 

by  a  separate  writing,  distinct  from  the  conveyance  by 
which  the  possession  is  transferred ;  but '  on  such  as  ope- 
rate by  virtue  of  the  statute  of  uses,  as  bargains  and  sales, 
and  covenants  to  stand  seised,  no  use'  can  be  decTared  oir 
averred,  but  what  is  either  contained  within  the  deed,  or 
•  the  law  avers  ** :  these  being  themselves,  in  fact,  nothing 

more  than  declarations  of  uses  ;  for  the  use  being  served 
out  of  the  seisin  of  the  bargainor*  or  covenantor,  they 
merely  serve  to  declare  the  use  to  tlxe  bargainee  or  cove- 
nantee.  And  upon  conveyances  by  feoffinent,  and  lease 
and  release,  it  is  now  invariably  the  practice  to  declare 
duch  uses,  and  usually  in  the  same  deed,  immediately  after 
the  habendum^.  But  with  respect  to  ^nes  and  recoveries, 
the  uses  are  always  declared  by  a  separate  deed  executed 
either  previously  or  subsequently  to  the '  levying  or  suf- 
fering itP(i). 

•  1  Co.  176;  Dyer,  169,        °  2  Oa.  Op,  289. 
pi.  21.  >*  See  1  Saund.  Uses,  73. 


(1)  After  the  statute  of  Hen.  8,  it  wa9  doubted,  whether^ 
if  an^  fine  were  levied,  or  recovery  suffered,  widiout  any 
previous  declwnLtion  of  the  uses,  any  subsequent  deed  could 
direct  them  ?  for  it  was  conceived,  that  upon  levying  the  fine, 
or  suffering  the  recovery,  the  use  resulted  io  the  cognizor 
or  recoveree,and  was  immediately  execu^ted  by  the  statute : 
go  that  the  use  being  once  vested  and  executed  by  the 
jitatute,  it  could  not  be  divested  by  any  subsequent  declara- 
tion.    It  was  however  fully  determined  in  Downman's 
case,  9 Co.  7,b ;  and  see  Dyer,  136^  a;  that, though  it  was  ^ 
true*  that  the  use  resulted  to  the  cognizor  or  recoveree,  yet 
it  remained  so  only  until  the  subsequent  declaration  re- 
specting it  was  made,  upon  which  it  was  immediately  exe- 
cuted agreeably  to  the  tenor  of  such  declaration ;  and  on 
the  other  handf^  when  like  statute  39  Car.  t,  c.  3,  passed, 

directing 


»% 
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'   Before  the  statute  of  frauds^  a  parol  declaration  of  the    dbct^ra- 

TION  OF' 

uses  of  a  fine  was  good  ^    But  since  that  statute^  all  de«        us£S. 

clarations  and  creations  of  trusts  of  lands  or  hereditaments     ■      

must  be  in  writing  signed  by  the  party^.or  by  his  last  will  ' 
in  writing,  or  else  be  toid,  except  only  trusts  arising  by 
implication  of  law,  and  transferred  and  extinguished  by 
act  of  law ;  but  it  is  not  necessary  under  this  statute,  that 
the  declaration  of  uses  should  be  sealed,  because  it  does 
not  derive  its  effects  from  the  common  law,  but  only  from 
the  statute;  and  is,  in  truth,  not  a  deed,  but  only  an  in- 
strument in  writing' ;  and  therefore,  j)^  Holt,  if  a  bargain 
and  sale  declaring  the  uses  of  a  fine  or  recovery  be  not 
enrolled,  or  a  deed  of  feoffment  be  not  executed  by  livery, 
they  will  be  effectual  to  declare  the  uses^ 

Nor  are.  any  technical  words  necessary  for  declaring  the 
use,  nor  eyen  that  the  word  use  should  be  mentioned ;  for 

^  29  Car.  tf  c.  3.  '  Shortridge  v.  Lamplugh, 

'  Jones  V.  Morleyj  4  Mod.    7  Mod.  76. 
269,  *  1  Ld.  Raym.  291 ;  Jories 

V.  Morley,  12  Mod.  163. 


directing  that  all  creations  and  declarations  of  uses  should 
be  in  wnting,  it  was  doubted,  whether  these  resulting  uses 
upon  fines  and  recoveries  were  not  so  executed  as  to  pre- 
clude any  subsequent  declaration  of  them ;  see  GUlb.  Uses, 
62,  and  Saund.  Uses,  173;  for  it  was  imagined,  that  the 
statute  re(][uired  the  use  to  be  declared  either  previously  to 
or  at  the  time  of  levying  or  suffering  such  fines  and  re- 
coveries ;  to  obviate  which  doubt  it  was  enacted  by  4  Anne, 
c.  16,  s.  15^  that  declarations  of  the  uses  of  fines  and  re- 
coveries should  be  as  effectual  when  made  after  the  levying 
or  suffering  the  same  as  if  the  statute  29  Car.  2,  c.  3,  had 
not  been  made.  See  Bushell  v.  Susland,  Holt,  733,  where 
the  declaration  of  uses  was  four  years  after  the  fine  had 
been  levied. 

The  student  is  however  to  observe,  that,  as  this  statute 
mentions /f/te^  and  recoveries  only,  there  is  still  room  for  the 
same  doubt,  with  regard  to  a  conveyance  hy  feoffment.  And 
see  1  Saund.  U8es^i74. 
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DECLA^A.    any  thing  clearly  shewing  the  intention  of  the  parties  will 
US£S.        ^  sufficient  for  this  purpose*. 

■ As  the  direction  and  disposition  of  uses  and  trusts  is 

guided  by  the  courts  of  equity  according  to  the  presump- 
tire  intention  of  the  parties,  there  is  no  regular  or  fixed 
form  for  the  declaration,  provided  it  be  in  writing  pursuant 
to  the  statute  of  frauds'. 

Vndet  the  exception  of  the  statute  is  held  to  be  a  con- 
'  tract  made  by  a  person  who  purchases  land  in  the  name 
of  another;  with  respect  to  which,  therefore,  no'deii^lartition 
in  writing  is  essential.  -This  implied  trust  may,  howerer, 
be  rebutted  by  circumstances  in  evidence ;  and,  therefore, 
where  a  father  has  purchased  in  the  name  of  his  son;  or  a 
grandfather  in  the  name  of  his  grandson,  it  has  frequently 
*  been  held  to  have  been  intended  as  an  advancement  for 
such  son  or  grofuhon^  and  not  for  the  purchaser.  And  this 
construction  of  trusts  by  a  court  of  equity  is  conformable 
to  the  constriiction  of  uses  by  the  courts  of  taw ;  where  a 
feofiment  without  consideration,  when  no  use  w^  declared, 
was  always  held  to  operate  to  the  use  of  the  feoffor,  but 
when  it  was  to  a  son  or  grandson,  the  consideration  of  blood 
intervened,  and  it  was  held  to  operate  to  the  use  of  the 
son  or  grandson. 

This  .doctrine  is  often  resorted  to  in  the  case  of  grants 
of  copyholds,  where  the  son  of  a  grantee  is  a  ncmiinee: 
in  whioh  case  the  implication  in  favour  of  the  son  is  not 
so  strong,  as  there  is  a  necessity  of  mentioning  some  life 
for  the  purpose  of  filling  up  the  estate ;  but  still  it  is  so  far 
considered  as  an  advancement  for  the  son,  unless  in  par*> 
ticular  cases^,  -  as  to  throw  the  proof  of  a  contrary  in- 
tention in  the  father  upon  the  person  claiming  against  the 
child*. 

*  1  Lord  Raym.  291 ;  3  P.  ^  Lane  v.  Dighion,  Amb. 
Wms.  209.  409. 

^  1  Saund,  Uses,  208.  *  Co.  lit.  8vo.  290,  b,  lu 

(1).  vui. 
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It  has  been  shewn  in  a  preceding  page,  that  a  diM^Ia-    DECIAKA. 

•  TION  OF 

ration  of  uses  may  be  made  either  before  or  after  the  time        \j$BS, 
of  making  the  assurance ;  for  although  it  was  formerly  , 

doubted,  whether  a  deed,  executed  subsequent  to  the  fine 
or  recovery,  could  operate  so  as  to  direct  the  uses,  by  rea- 
son that,  as  the  use  of  the  land  (where  there  was  no  con- 
sideration) immediately  resulted  back  to  the  cognizor  or 
recoTeree,  it  could  not,  it  was  thought,  be  dirested  or 
aflfected  by  a  subsequent  i^reement  or  declaration ;  yet 
it  was  afterwards  held,  that  such  uses  might  be  declared 
by  a  deed  subsequent*;  for  the  deed  declaring,  the  intent 
of  the  parties  to  be,  that  at  the  time  of  the  recovery,  8cc. 
the  recoveror  should  stand  seised  to  those  uses,  no  aver- 
ment  could  be  admitted  to  prove  the  contrary.    The  stat. 
tg  Car.  2,  however,  afterwards  declaring,  that  all  declara- 
tions or  creations  of  trusts  of  lands,  &c.  should  be  mani- 
fested by  some  writmg  at  the  time  of  their  creation,  it  was 
again  doubted,  whether,  since  that  statute,  declarations  of 
uses  or  trusts  of  recoveries  or  fines,  made  after  their  being 
levied  orsufiered,  were  effectual,  hence  it  was  by  4805  Anne, 
c.  16,  8.15,  enacted,  that  '' all  declarations  or  creations 
of  any  uses  or  trusts  of  any  fines  or  common  recoveries  of 
any  lands,  &c.  manifested  by  any  deed  made  after  ^e 
levying  or  suffering  thereof,  should  be  as  good  and  eflfec- 
tnal  in  law,  as  if  the  act  of  sg  Gar.  3,  c.  3,  for  prevention 
of  frauds  or  peijuries,  had  not  been  made.'' 

If  a  precedent  indenture  be  made  to  direct  die  uses  of 
a  subsequent  assurance,  it  iiibut  directory  till  the  assurance 
is  made,  and  then  the  land  is  bound,  and  the  cognizor  or  rek 
coveree  cannot  by  any  act  of  his,  after  ilte  recovery  had^ 
charge  or  avoid  it;  bnt  if  the  declaration  be  subsequent, 
and  in  the  interim  between  the  assuranoe  had  and  the  deds/- 
laiipn  of  the  uses,  the  cognizor  or  rsooveree  sells,  or  gives 
or  charges  the  lands  to  others,  this  subsequent  declaralioa 

^  Arthur  r.  Basseiy  Dyer,  138;  DoummoffB  case,  gCo.  ^,b. 
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DECLARA-    will  not  subvert  the  mean  ^estates,  charges  or  interests, 
^US£S?^     unless  it  can  be  ott^erwise  proved,  that  by  a  certain  and 

complete  agreement  of  the  parties,  the  assurance  was  had 

and  made  to  these  uses^. 

It  is  not  necessary  in  declaring  an  use,  if  there  be  a 
transmutation  of-  possession,  to  use  the  word  '^  use ;"  any 
expression  by  which  the  mind  of  the  party  may  be  known, 
that  such  an  one  shall  have  the  land,  being  sufficient  *. 

But  in  a  declaration  of  uses,  the  lands  ought  (o  be  de- 

fscribed  in  the  same  manner,  and  with  as  much  minuteness^ 

as  in  a  lease  or  grant,  for  as  lands  are  described  in  a  fine 

or  recovery  only  by  the  number  of  messuages,  acres  of 

.arable,  pasture,  &c.  in  the  same  manner  as  in  a  pracip€ 

quod  reddai,  it  is  proper  to  have  a  more  particular  de- 

.scription  in  the  deed  of  uses,  which  is  the  measure  that 

usually  guides  juries  in  ascertaining  the  estates  comprised 

in  a  fine"^.  And  there  are  many  instances  where  the  Court 

of  Common  Pleas  has  directed  the  description  of  lands 

in  a  fine  to  be  ^mended,  in  conformity  to  the  deed  of 

uses%  ^'Hence,"/)^  cur.  ^'  there  is  an  obvious  propriety  in 

connecting  the  description  in  the  fine  with  the  description 

in  the  deed;  there  is. also  an  advantage  in  stating  in  the 

deed  the  description  contained  in  the  fine." 

No  consideration  is  necessary  in  a  deed  to  lead  oAr  de* 
clare  the  uses  of  a  fine  or  recovery;  although  in  the  case 
of  a  bargain  and  sale,  or  covenant  to  stand  seised  to  uses, 
we  have  seen  that  a  consideration  is  essential  ^  The 
reason  of  the  difference,  is  this,  *^  in  the  former  case,  (viz. 
that  of  a  declaration  of  uses),  the  estate  is  passed  com- 
pletely from  the  grantor  or  donor,  without  the  aid  of  a 
pourt  of  equity ;  and  therefore  it  is  immaterial  whether  the 

*  Countess  of  Ruiland's  '  Raym.  290;  12  Mod.  162. 
case,  sRep.  26 ;  Dmimnuxn'a  *  1  Bro.  Ca.  in  Pari.  1 56. 
case,  9  Rep.  10, 11,  &c.  •  Cm.  Uses,  111.  » 

«  Per  Holt,  Chief  Justice,        ^  1  Inst.   123,  a,  n.  (8); 
in  case  of  Jones. y.  Morley,  ^  1  Lord  Raym.  290. 
3  P.  Wms.    209;    1   Lord  * 
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use  declared  on  the  estate  is  gratuitous  or  not,  it  being    BECIAIU« 
sufficient  that  the  grantee  or  donee  receives  it,  coupled        uses. 
with  a  trust  or  use.    But  in  the  latter  case,  (viz.  tiiat  of  a  — — — — — 
bargain  and  sale,  or  covenant  to  stand  seised),  the  trans- 
action rests  in  covenant  or  agreement  between  the  cove- 
nantor or  bargainor  and  the  cestui  que  use,  and  if  the  co- 
venant or  agreement  was  not  founded  on  the  consideration 
of  blood,  or  a  valuable  consideration,  such  as  marriage  or 
money,  our  courts  of  equity,  which  till  the  27  Hen.  8, 
had  the  sole  cognizance  of  uses,  would  not  interpose  to 
compel  the  performance.    In  fewer  words,  chancery  would 
enforce  uses  annexed  to  a  perfect  gift,  however  gratuitous 
they  might  be,  but  not  those  resting  on  a  naked  contract, 
without  even  so  much  as  the  consideration  of  blood  to 
maintain  them^.'' 

And  it  is  tobe  observed,  that  a  deed  declaring  the 
uses  of  a  fine  or  recovery,  although  perfected,  maiy  never- 
theless be  altered  or  controlled  by  a  subsequent  deed^; 
but  a  second  deed  tQ  lead  the  uses  of  a  fine  or  recovery, 
must  be  executed  by  all  those  who  were  parties  to  the  first 
deed,  and  concerned  in  interest,  in  order  to  make  the  first 
deed  void ;  for  if  the  second  deed  be  only  executed  by 
some  of  the  parties  concerned  in  interest,  and  not  by  aJl  of 
them,  it  will  not  avoid  the  first  deed^  For  per  Lord 
Hardwicke,  in  the  case  of  Stapleion  v.  Stapletpn  citid 
below,  **'  though  it  is  true,  that  where  there  is  an  agree- 
ment to  suffer  a  recovery,  and  uses  are  declared,  if  the 
recovery  is  afterwards  suffered,  though  it  varies  in  point 
of  time  from  the  recovery  covenanted  to  be  suffered,  yet 
if  there  is  no  subsequent  declaration  of  uses,  the  recoveiy 
will  enure  to  the  uses  so  declared ;  and  before  the  statute 
of  firauds,  if  the  deed  declaring  the  uses  had  not  been 

«  Co.  lit.  123,  a,  n.  (8).  159  ;  Show.  P.  C.  140,  affir, 
*  FatWMor's  case,    Dyer,        ^  Stapleton   v.  Stapieton, 

307,  b ;  Jones  v.  Morley,  1  1  Atk.  a ;  and  see  Fleetwood 

Lord  Raym.  287  ;  12  Mod.  u  Templeman,  3  lb.  79. 
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DECIARA-    pursued,  a  parol  declaration  of  the  uses  wpuld  have  beoi 

TION  OF  •     1 

USES.        admitted  ;  but  if  there  was  a  deed  declaiiog  the  vmn,  and 

the  recovery  was  suffered  accordiugty,  that  WQnild»  hefora 

the  statute,  have  excluded  a  parol  dedaratiou  of  sew  uses. 
But  even  now  there  may  be  a  subsequent  declaration  of 
other  uses^  but  that  declaration  must  be  in  writing,  aad 
such  a  new  declaratiop  of  uses  depends  upon  ihie  agree«> 
ment  of  the  parties ;  therefore,  though  it  was  aaid  at  the 
bar,  that  the  declaration  of  uses  is  in  the  power  of  Ae 
tenant  in  tail,  and  that  he  may  declare  new  uses,  I  Ukib 
that  not  to  be  law ;  for  such  subsequent  declaration  of 
uses  must  be  by  all  the  parties  concerned  in  interest;  and 
in  the  case  of  t^e  CourUen  of  Rutland^ y'  hia  lordship 
observed,  ''  it  is  not  laid  down  that  the  tenant  in  tail 
may  declare  new  uses,  but  it  is  said,  whilst  it  is  directoi]^ 
Only,  new  uses  may  be  decla^ned,  ai^d  the  meaning  of  that 
is,  that  as  the  new  uses  must  ^rise  out  of  the  agreement  of 
the  parties,  the  parties  may  change  the  uses,  but  thatmust 
be  done  by  the  mutual  consent  of  all  the  parties  con- 
cerned in  interest;  if  not,  it  oannot  control  the  iarat 
declaration.'' 

III.  Of  the   Construction  of  Declabations   ot 

Uses. 

BsFOBX.the  statute  of  frauds  it  was  said  in  Skell^^ 
case^  that  the  construction  of  devises,  and  of  estates  con- 
veyed in  use,  was  the  same,  viz.  according  to  tiie  meaning 
of  the  parties ' ;  and  in  a  case  reported  by  Croke,  the 
court  said,  that  a  declaratton  of  usee  should  be  expounded 
as  a  will  ^.  And  in  Carthew^a  report  of  the  case  of  Le^h 
v.  JSfoctf,  the  court  is  stated  to  have  said,  that  a  convey* 
ance  by  way  of  use  had  always  beto  construed  like  a  wiU, 
vrith  respect  to  the  intention  of  the  parties,  and  was  not 

*  6  ^ep.  25.  ■  Carter  v.  Ring9tead,  Cro. 

'  1  Ibid.  101,  a.  Eliz.  ao8. 
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tied  up  to  tlie  strict  forms  of  conTennces  at  common  law  V    decijIKA. 
But  it  is  observable,  that  ahhoagh  this  case  is  more  ftdlf        yffy 
leported  by  Lord  Chief  Justice  lUymond  and  Salkeld%  " 

yet  no  mention  is  made  by  those  reportm  of  the  courts 
having  laid  down  any  suteh  doctrine.    And  in  the  case  of 
Midcepeaee  v.  IktcHer^j  a  limitation  in  a  covenant  to  stamd 
seised  to  the  use  of  Amm  the  daughter  of  the  covenantor, 
and  the  issue  of  her  body,  was  determined  to  pass  no  mors 
than  ui  estate  (or  life;  although  it  was  contended,  upon 
the  authority  of  the  case  of  htigh  v.  Brady  as .  reported 
by  Carthew,  that  a  conveyance  by  way  of  use  should  be 
construed  Mke  a  will,  and  therefore  that  Anne  took  ui 
estate-tail.    Also  in  the  cas^  of  Rigden  v.  VaUkr,  where 
the  question  was,  whether  in  a  covenant  to  stand  seised, 
the  wcMds,  ''  equally  to  be  divided,**  created  a  t^ancy  in 
common.  Lord  Hardwicke  id  reported*  to  have  expressed 
himself^  tiiat,  ''  it  is  objected  that  there  is  no  warrant  to 
construe  a  deed  to  uses,  as  to  tiie  limitations  and  wolds  of 
it,  in  a  greater  latitude  than  a  conveyance  by  vray  of  .feoff- 
ment, or  other  conveyance  at  common  law ;  and  that  if 
construed  in  a  diiferent  manner,  it  would  cause  a  great  con- 
fusion, which  I  hold  to  be  true  in  general,  for  the  statute 
joining  the  estate  and  the  use  together,  it  becomes  one 
entire  conveyance,  l^  force  of  the  statute,  and  the  words 
are  to  be  construed  the  same  way,  but  this  is  to  be  taken 
with  some  restriction  :  as  to  the  words  '  of  limitation  m 
a  deed,'  they  are   to  be  sure  to  be  construed  in  tlial^ 
manner,  viz.  in  the  same  sense ;  but  where  they  are  words 
of  regulation  or  modification  of  the  estate,  andnc^  words  of 
limitation,  I  think  there  is  no  harm  in  giting  them  greater 
latttodes  in  deeds  on  the  statute  of  uses  (which  are  trusts 
at  common  law)  than  on  feoffinents,  which  are  strict  eon* 
▼Frances  at  common  law.''    This  case  of  JUgden  v.  ValKer 

•  Carth.  ^3.  Hplt,6([8,  and  5  Mod,  t66. 

^  2  Lord  Ravm.  101 ;  3       ^'Oom.  Rep.  457. 
Salk.  337  ;  and  see  Rep.  C       «  3  Ves.  257. 


308  ^      HEMBNTS  OF         [BOOK  HI.   PAlT  III. 

]}£rLAK.4-    ii  also  reported  by  Atkyns,  by  whom  his  lordship  is  stated 
l)si3.     .   to  have  said,  "it  would  be  very  inconvenient  to  construe 
'    ■  a  covenant  to  stand  seised,  different  from  conveyances  at 
common  law,  but  here  are  words  of  regulation,  or  modifi- 
cation; and  I  do  not  see  any  harm  in  giving  them  a. 
reasonable,  construction  to  answer  the  intention '."    So  in 
the  case  of  Goodtitle  v,  Stokes  %  which  arose  in  the  Court 
of  King's  Bench,  two  years  after  the  case  of  Rigden  v.  Val" 
tier  J  it  was  determined,  upon  the  authority  of  Lord  Hard* 
wicke's  decree,  in  the.  last-mentioned  case,  that  the  words 
"equally  to  be  divided,''  in  a  deed  of  uses,  created  a  te* 
nancy  in  common  ^      And,  observes  Mr.  Cruise  %  if  it 
should  be.  established  that  conveyances  to  uses,  which 
are  now  become  the  common  assurances  of  the  realm, 
were  to  be  construed  in  the. same  manner  as  wills,  even 
with  respect  only  to  the  words  of  regulation  or  modification 
of  the  estate,  such  a  doctrine  would  in  some  degree  tend 
.  to.  introduce  all  that  latitude  and  uncertainty  which  now 
prievail  in  the  construction  of  testamentary  dispositions. 
Of  this  opinion  was  also  the  late  Mr.  Booth,  who  observes, 
that  "if  deeds  of  uses  must  be  governed  by  the  same  rules 
as.  prevail  in  the  construction  of  wills,  then  a  limitation 
to  a  man's  male  descendants,    or  male  children,  may 
create  an  estate-tail ;   and  an  absolute  inheritance  may 
pass  by  a  limitation,  to,  the  use  of  the  grantee  forever, 
which  \)rill  produce  infinite  confusion  ^"    And  his  opinion 
appears  to  be  sanctioned  by  a  modem  determination  of 
the  Court  of  Chancery,  in  a  case  where,  in  a  marriage 
settlement,    lands  were  cpnveyed  to  trustees  and  their 
heirs,  in  trust  to  permit  the  husband  and  his  assigns  to. 
take  the  rents  tuid  profits  for  ninety-nine  years,  if  heshpuld 
so  long  live,  and  after  his  decease,  to  permit  the  wife  to 
take  the  rents  and  profits  for  life,  aad  after  the  decease  of 

'  SAtk.  734.    •  :  «  See  Cru.  Uses,  60,  143, 

.  •  iWils.Uep.34i;Sayer's-     .".a  Cases  and  Opinio 
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the  survivor  of  them,  upon  trust  to  permit  and  suffer  all    BECLAliA. 
and  every  child  and  children  of  the  marriage,  to  take  the        vsES. 


rents,  issues  and  profits,  in  such  shares  as  the  husband  * 
should  appoint ;  and  for  want  of  appointment,  ''  in  trust 
to  permit  and  suffer  all  and  every  such  child  and  children; 
to  receive  and  take  the  rents,  issues  and  profits  of  the 
said  premises,  to  them  and  their  heirs  for  ever'.     And 
the  question  being,  whether  the  children  of  the  marriage 
took  as  joint-tenants  or  tenants  in  common,  the  father 
not  having  made  any  appointment,  Lord  Thurlow,  Chanc. 
diecreed,  that  according  to  the  true  construction  of  the 
settlement,  the  estates  comprised  therein  were  to  be  con- 
sidered as  settled  on  the  children  of  the  marriage  iti  joint- 
tenancy,   subject  to  the  po\ver  of  appointment.      And 
when,  on  a  re-hearing,  it  was  contended  that  the  children 
took  as  tenants  in  common,  upon  the  ground  that  deeds 
deriving  their  effect  from  the  statute  of  uses  are  to  be 
construed  according  to  the  intent  of  the  parties,  so  as  it 
be  not  contrary  to  law  (and  the  case  of  Bigden  v.  Vallier 
was  cited  as  an  authority  in  point) ;  his  lordship  observed, 
that  he  should  be  *  sorry  to  give  in  to  the  opinion,  that 
''  deeds  to  uses,  in  the  nature  of  wills,  should  be  construed  . 
so  widely  as  wills  have  been ;  for  that  no  good  has  beeii 
done  by  the  wide  construction  of  wills."    And  his  lordship 
afterwards  said,  '^  that  whether  the  settlement  was  to  be 
considered  as  a  conveyance  of  a^  legal  estate,  or  a  deed  to 
uses,  it  would  make  no  difference,  and  that  he  therefore 
continued  of  his  former  opinion'^. 

With  respect  to  deeds  made  prior  to  a  fine  or  recovery,  Conttraetion  9i 
although  they  are  only  directory,  and  do  not  bind  the  iia«Boffiii«i,&ei 
estate,  in  the  land  immediately,  yet  if  such  fine  or  recovery 
be  afterwards  levied  or  suffered  according  to  the  deed,   ' 
they  will  enure  to  the  uses  declared  in  such  prior  deed : 
and  no  averment  will  now  be  admitted  to  the  contrary, 

*  Strattony.  Be$t,  2  Bro«        ^  Cm.  Uses,  145. 
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ttiesfii  it  be  by  other  matter  in  writing  \  Bnt  formerly,,  in 
the  case  of  a  variance  between  the  deed  and  the  sab- 
aeqnentfineor  recovery,  averments  might  have  been  made, 
tiiat  the  fine  or  recovery  was  intended  to  enure  to  a  dif- 
ferent ttfid  from  that  declared  in  the  deed.  And  stilli 
where  it  is  agreed  by  indenture  that  a  fine  shall  be  levied 
of  certain  lands,  by  the  name  of  a  certain  number  of  acres, 
to  particular  uses,  and  a  fine  is  levied  of  the  lands,  but 
there  is  some  difference  in  the  number  of  acres,  or  the  fine 
is  levied  to  one  only  of  the  parties  mentioned  in  the  inden- 
tures, so  that  there  is  a  variance  between  the  indenture 
and  the  fine,  yet  an  averment  will  be  admitted  that  the 
fine  was  levied  to  the  use  of  the  indentures :  for  the  ori* 
ginal 'agreement  of  the  parties  was  declared  by  writing; 
and  although  there  be  some  small  variance  in  quantity, 
person,  time,  or  the. like,  yet  the  law,  which  in  common 
conveyances  hath  great  respect  and  regard  to  the  intent 
of  the  parties,  and  to  the  substance  and  effect  of  their 
original  agreement,  will  allow  of  an  averment  to  accord 
the  fine  and^  the  indenture,  when  an  averment  is  made 
that  there  was  no  further  consideration  or  agreement,  but 
tiiat  the  fine  was  levied  to  the  uses  contained  in  the  in* 
dentu)re^. 

And  where  a  second  deed  to  lead  the  uses  of  a  fine  or 
recovery  is  executed  previous  to  such  fine  or  recovery,  by 
which  different  uses  are  declared  from  those  contained  in 
the  first  indenture;  and  the  fine  or  recovery  is  levied  or 
suffered  pursuant  to  the  second  indenture,  the  uses  shall 
be  directed  by  Auch  second  indenture ;  for  as  both  decla- 
rations are  in  writing  and  under  seal,  and  made  between 
the  same  parties,  they  are  equally  authentic,  and  the  se- 
cond deed  being  presumed  to  be  founded  on  a  new  agree^ 
menty  shall  prevail  ^ 


^Omniess  ofRutUmfn  Ca, 
5llep.a6,a:  Cro.tFac.2g. 

^  idem.;  JLordC9nmaUiif% 
case,  2  Rep.  76,  a, 


*  See  Jona  v.  Martey, 
1  Lord  Raym.  387 ;  isMod. 
169 ;  Show.  Pari.  Ca.  14^^. 
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But  with  mspeet  to  deeds  made  subsequent  to  the'  levy-    declah A* 
ing  a  fine  or  sneering  a  recovery,  it  was  formerly  doubted     ^  i^e^^ 
whether  they  would  operate  so  as  to  direct  the  uses  of  ' 

such  prior  fine  or  recovery*^.  Because  where  a  fine  was 
levied  or  a  recovery  suffered  without  consideration,  the  use 
of  the  land  immediately  resulted  back  to  the  original 
owner ;  and  when  the  use  was  once  vested/ it  was  doubted 
Whether  it  could  afterwards  be  revoked  by  a  subsequent 
declaration  or  agreement  ^.  But  afterwards,  such  a  sub- 
sequent declaration  was  adjudged  to  be  valid,  and  suffi- 
cient to  declare  the  uses  of  the  fine  or  recovery^.  Thus, 
where  Peter  Vavasor  suffered  a  common  recovery,  aiid  a 
deed  was  afterwards  executed  by  him,  in  which  the  uses 
of  the  recovery  were  declared;  it  was  unanimousl]»^ -ve- 
aolved,  by  the  Court  of  Common  Pleas^  that  such  indeiftuie 
subsequent  was  sufficient  to  direct  and  declare  the  uses 
of  the  precedent  recovery  against  the  sdd  Peter  Vavasor 
and  his  heirs ;  it  being  declared  by  the  deed,  that  the  true 
intent  and  meaning  of  all  the  parties,  at  the  time  the  re- 
corery  was  suffered,  was,  that  the  recoverora  should 
stand  seised  to  the  uses  therein  mentioned  ;•  against  which 
express  affirmation  and  declaration  by  deed  indented,  the 
said  Peter  Vavasor  or  his  heirs  should  never  be  admitted 
or  received  to  say,  that  no  such  uses  were  declared  at  the 
time  of  the  said  recovery,  but  that  the  said  recovery,  not- 
withstanding the  said  subsequent  declaration,  should  be 
eonstrued  and. adjudged  by  force  of  an  use,  implied  by 
operation  of  law,  to  be  to  the  use  of  the  said  Peter  and 
his  heirs.  And  that  the  declaration  by  the  said  deed  in- 
dented, should  have  this  operation  in  law  against  the  said 
Peter  and  his  heirs,  that  there  was  a  present,  certain,  and 
Gon^kte  agreement  and  dedaitiiion  of  the  said  uses  ait 
the  time  of  the  recovery,  for  so  the  indenture  ex|iinesely 
piur|K>rt8,  and  this  stood  upon  good  and  apparent  reason, 

'  9  Rep.  8,  b.  9,  b.  '  Dofi0iman*%  case,  9  Co.  7. 

*  Om.  Uses,  id&  148. 
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PECLARA-    for  inaamuch  as  Peter  and  his  heirs  were  oulf  to  take  ad- 
USES.        Tantage  for  want  of  a  declaration  of  uses,  reason  required 

that  the  declaration  of  the  said  Peter  by  his  deed  indent- 
ed, should  stand  against  him  and  his  heirs  '.  But  it  was 
also  resolved  by  the  Judges  in  this  case,  that  where  there 
is  an  indenture  subsequent,  declaring  the  uses  of  a  prior 
recovery,  an  averment  may  be  made,  that  other  uses  than 
those  contained  in  such  indenture,  were  expressed  and 
limited  before  and  at  the  time  of  the  recovery,  and  that 
in  this  case  Peter  Vavasor  had,  after  the  recovery  was 
suffered,  conveyed  or  charged  the  lands,  (which  convey- 
ance or  charge  would  be  defeated  and  annulled  by  the 
subsequent  declaration),  there  such  subsequent  declaration 
should  not,  of  itself,  subvert  the  mesne  conveyance  or' 
cbafge,  unless  it  could  otherwise  be  proved  that,  by  the 
certain  and  complete  agreement  of  the  parties,  the  reco- 
very was  had  to  8U€;h  uses;  for,  by  judgment  of  law,  such 
declaration  subsequent  shall  be  sufficient  only,  where  no 
other  certain  qpd  complete  declaration  or  limitation  of 
any  other  use,  either  at  the  time  or  before  the  recoveiy, 
was  made,  or  any  mesne  estate  or  interest  was  vested  K 

Also  a  deed  subsequent  to  a  recovery,  declaring  the  uses 
thereof,  may  be  controlled  by  a  posterior  deed  of  the 
same  kind.  Thus,  where  a  feme  sole,  having  land  by 
descent  from  her  father,  suffered  a  common  recovery,  and 
afterwards  willed  and  granted  by  indenture  between  her 
and  one  A.  B,  whom  she  intended  to  marry,  that  imme- 
diately afl;er  the  solemnization  of  the  marriage,  the  reco- 
yerors,  their  heirs  and  assigns,  should  stand  and  be  seised 
to  the  use  of  the  said  husband  and  wife,  and  of  their  heirs 
for  ever,  and  to  no  other  use.  The  marriage  took  effect, 
and  afterwards  the  recoverors  having  notice  of  the  inden- 
ture and  marriage,  executed  by  deed  an  estate  to  the 
husband  and  wife,  and  to  their  heirs  iii  fee.  And  then 
the  husband  and  wife  by  indenture  made  between  them 

«  Downman'f^  cage,  9  Rep.  7.        *»  9 Rep.  10,  b.  u,  a. 
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and  the  beir  of  the  wife  on  the  part  of  her  faflier^  reciting 
that  inaamuch  as  the  land  came  to  her  by  her  father,  and 
as  she  had  no  issue  of  her  body,  notwithstanding  the  pur- 
port of  the  indenture  and  conveyance  foresaid,  the  true 
intent  was,  that,  the  issue  of  the  body  of  the  wife  should 
inherit  the  land,  and  for  default  thereof,  her  next  right 
heirs :  it  was  accordingly  by  the  same  indenture  fully  con* 
duded,  bargained  and  agreed  for  them  and  their  heirs,  that 
the  husband  and  wife  in  future  should  stand  and  be  seised 
thereof  to  the  use  of  themselves  in  special  tail,  remainder 
to  the  right  heirs  of  the  wife.  Upon  the  death  of  the  hu8>- 
band,  who  survived  the  wife,  a  question  arose  on  a  special 
verdict,  whether  the  heir  of  the  husband,  or  the  heir  of  the 
wife,  was  entitled  to  the  land ;  and  it  was  resolved  by  all 
the  Judges  of  the  Court  of  Common  Pleas,  for  the  heirs  of 
the  wife,  because  they  held  that  the  first  indenture  was 
corrected  by  the  second  ^ 

And  in  conformity  to  the  doctrines  established  by  those 
cases,  a  deed  was  held  to  be  a  good  declaration  of  the 
uses  of  a  fit^,  which  had  been  levied  four  years  before, 
the  deed  expressing  a  declaration  of  the  uses  of  all  fines, 
whether  already  or  thereafter  to  be  levied  \ 
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OF  AN  APPOINTMENT  OF  USES. 

1  HE  only  species  of  assurance  which  remains  to  be  con- 
sidered as  deriving  its  effect  from  the  statute  of  uses,  is 
that  of  a'ppointment 

*  Vavasor^B    case,    Dyer,  Trusts,  179;  Cm.  Uses,  128. 

307,  b;    see  also  Bacon's  ^  Bushell  v.   Bushell,  11 

Abr.  Uses  and  Trusts,  (E) ;  Mod.  ig6  ;  Holt.  Rep.  733* 
and  sec  1  Saund.  Uses  and 
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MSNTS. 


M£NTS. 


1 14  ELBMEKTS  OV        [BOOK  III.   PABT  in. 

APPOj^-  CottYeyaDCes  by  appoinlnient  of  uses,  onring  to  the 
great  frequency  of  powers  of  appointm^t  and  revocation 
contained  in  marriage  settlements,  and  the  form  of  limita^ 
tion  recently  introduced  for  the  prevention  of  dower,  are 
n6w  to  be  reckoned  amongst  the  most  common  assurances 
in  use ;  and  claim^  dierefore,  the  student's  very  particular 
attention.  But  as  this  mode  of  conveyance  derives  its 
efficacy  ttom  the  power  upon  which  it  is  made,  it  will  be 
j^roper,  previously  to  the  instrument  of  appointment  itself, 
to  consider  the  nature  and  general  doctrine  of  Po webs  ^. 
The  subject  of  the  present  chapter  will  therefore  btf 
4Uvided  into, 

I.  The  IfATtjRE  ANi>  Origin  op  PoweAs  op  Ap- 
pointment. 

IL  Bt  whom  an  Appointment  Mat  be  mad*  in 

PUBSUANCE  of  A  POWEB. 

III.  To  whom  such  Appointment  may  bb  mabb. 

IV.  The  Manner  in  which  it  must  bb  made,  in 
respect  of  external  Form. 

V,  Its  Operation  and.  Construction  when  made. 

Vt.  The  Means  by  which  it  may  be  revoked,  db- 

FEAt£D,  oft  VAIlIED. 

.  I.  Of  THE  Nature  and  Origin  of  Powers  of 

Appointment. 

The  principles  upon  which  the  alienation  of  real  pro- 
perty at  the  common  law  was  founded,  and  the  mode  of 

0 

effecting  it  by  feoffment  and  livery  of  seisin,  did  not  admit 
of  the  annexing  to  the  conveyance  a  power  of  revocation 
or  appointoient ;  for  it  not  only  seemed  repugnant  that  a 
man,  after  giving  an  estate  absolutely  to  anoth^,  shovflA 
yet  reserve  to  himself  9l  liberty  to  recal  it  from  the  grantee 
at  pleasure  4  or  to  determine  it,  and  create  a  new  estate  to 
another  without  a  new  livery,  but  it  was  also  inconsistent 
in&t  timt.  jmbfio  notoriety  which  the  poli<^  6f  our  ances- 
tOfs  deemed  a  necessary  circumstance  in  the^ alienation  of 

»  Tracts,  86. 


property  \  The  only  mennSf  therefore^  whieh  <^Ur  ancestors    appoint- 
had  of  retaining  any  authority  over  teal  property^  after  ' 

they  had  otice  alienated  it,  waa,  by  annexing  a  condition 
to  the  feofifaient;  that  on  the  tender  of  a  certain  sum  of 
moneyi  or  the  performanee  of  aome  other  thing  by  the 
alienor  to  the  alienee  or  his  heirs,  the  alienor  should  hare 
a  right  of  re-entry ;  by  which  means  the  land,  Which  wits 
ditested  out  of  the  alienor  by  the  lirery  of  seisin,  was^ 
by  a  performance  of  the  condition  and  re-entry,  revested 
id  him  as  of  his  original  estate.  But  when  the  doctrine 
of  uses  ifas  introduced,  this  difficulty  no  longer  subsisted; 
for,  though  such  a  shifting  of  estates  i^ras  repugnant  to 
the  nature  of  conution  law  conveyances,  yet  it  was  per- 
fectly agreeable  to  the  nature  and  intent  of  an  equitable 
use,  which  had  for  its  main  ebject,  the  enabling  the 
owners  of  real  property  to  dispose  of  their  estates  in  any 
manner  most  agreeable  to  themselves. 

This  distinction  between  an  equitable  use  and  a  legal  Origin, 
estate  may  be  illustrated  by  considering  the  nature  of  an 
estate  in  land  at  common  law,  as  opposed  to  that  of  an 
use  in  eiquity.  Land  being  a  solid  substantive,  jsitanding 
of  itself  without  any  dependanoe  on  any  thing  dse,  the 
possession  of  it  was  transferrible  from  pne  to  another  by 
the  idsible  symbolical  act  of  livery  only :  the  most  durable  . 
interest  in  it  was. a  fee-simple :  when  this  interest  was  de* 
fttroyed  Ixy  a  condition,  the  possession  of  the  Und  was^ 
upon  entry,  re-vested  in  the  original  owner,  add  eoidd  not 
pass  out  of  hini  again  without  a  new  livery.  But  an  use 
Was  an  aeddetii  attaching  upon  the  legat  posbesfiaon,  and 
built  upon  it  by  civil  equity.  Its  tisence  was  no  ibore 
diaii  a  an^eknce  reposed  in  him  who  hid  the  pos^essioii ; 
to  this  effect,  nsmely,  that  so  loiig  is  that  possesion 
continued^  he  should  admit  the  ftoffbr  to  take  the  profits, 
•nd  should  make  such  estates  as  the  feoffor  required.  That 
deaignatioA  of  properly,  thw,  whidi  wo  eaU  4  IMi&Hom 

^  Co.  lit  iyj,  a;  and  see    n.  (i);  i»fi«md#  Uses,  8,91 ; 
G6.    IAL-  071,  b,    a4«,  by    Orui.  Vso%  178. 
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APPOINT-    of  an  use,  is  no  more  than  the  direction  of  a  trust,  pre- 
.  scribed  by  the  feoffor  to  the  feoffee^  which  direction  might 

be  subjected  to  such  conditions  and  limitations  as  the 
donor  pleased:  and  the  donee  was  bound,  in  equity,  to 
perform  the  trust  according  to  these  directions,  so  long  as 
the  possession  remained  with  him.  Hence  it  followed^ 
that  the/eoffor  might  limit  an  use  in  feensimple  to  one, 
upon  condition  or  limitation,  and  after  the  determination 
of  that  use,  to  another ;  all  which  limitations  were  per-* 
fonnable  by  the  donee,  because  the  possession  which  he 
had  received,  subject  to  the  trust,  remained  in  him  unde«- 
termined :  and  if  the  donor  or  feoflbr  could  not  have  limited 
a  future  use  upon  the  determination  of  the  first,  the  donee 
or  feoffee  would  have  retained  the  possession  without  any 
trust,  which  would  have  been  contrary  to  equity  and  con- 
'  science.  The  principle  then  upon  which  uses  were  founded^ 
being  that  the  donee  of  an  estate,  accepting  it  upon  a  con- 
.  fidence,  was  bound  in  conscienC'e  strictly  to  pursue  .tKe 
directions  of  his  donor,  the  operation  upon  the  conscience 
of  the  donee  was  the  same,  whether  the  stipulation  was 
to  permit  tiie  donor  to  recal  the  estate  back  to  himself  at 
pleasure,  or  for  the  donee  to  hold  it  in  trust  for  oAers 
naQied  in  the  original  conveyance,  or  in  trust  for  persons  at 
the  future  appointment  or  nomination  of  the  donor.  These 
powers,  therefore,  were  originally  mere  modifications  of 
uses,  taking  effect  as  directions  to  trustees,  which  bound 
their  consciences,  and  which  they  were  compellable,  in  a 
court  of  equity,  to  perform.  And  this  mode  of  conveyance 
was  preferable,  to  that  by  way  of  condition,  because  if, 
in  the  latter  case,  the  condition  were  to  be  broken,  the 
heir  only  could  take  advantage  of  it,  which  would  frustrate 
the  intent  of  the  feoffor ;  whereas,  in  the  former  cieise,  a 
court  of  equity  compelled  a  strict  performance  of  the 
trust  in  favour  of  any  person  nominated  by  the  donor 
to  take  the  beneficial  interest.  Now,  though  tbese 
^powers,  as  modifica.tipns  of  uses^  were  acted  upon  by  the 
27  Hen.  8,  for  transferring  uses  into  possession,  and,  by 
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the  operation  of  that  statute,  all  that  was  equitable  in  them     APPOINT- 

was  transferred  into  a  legal  estate ;  yet  that  statute  made  no  1_ 

alteration  as  to  the  essential  distinctions  before  mentioned 
between  the  use  nnd  possession  (i). 

Powers,  when  considered  with  relation  to  the  donee.  Different  kin4» 
may,  in  respect  of  their  different  operations,  be  esteemed  ^^^aent?  ^ 
as  of  two  distinct  kinds :  namely,  as  restraining  powers, 
or,  as  enabling  powers.  Restraining  powers  are,  when 
the  owner  of  an  estate  conveys  it  to  trustees^  reserving  a, 
power  to  himself  to  revoke,  alter,  enlai^e,  or  diminish  the 
trusts  declared  in  the  deed,  which  power  is  reserved  to 
be  executed  under  particular  circumstances  only,  and  under 
certBdix  restrictions ;  and  it  is  called  a  restraining  power, 
because  the  owner  of.  the  land,  who  might  alienate  it  by 

—W— —       -4  TT    -      ~    -^ ^^ " ~ ^ — ^^" ' ' ' " _^.^^,^— 

(1)  This  will  be  evident  from  considering  the  words  and 
intent  of  the  statute.  The  words  of  the  statute  we  have 
seen  effected  three  things.  First,  they  transferred  the 
possession  to  the  use,  ii  they  found  a  seisin  to  the  use ; 
secondly,  they  transferred  a  possession  in  the  estate  of  the 
use;  thirdly,  they  blended  that  possession  with  the  quality,* 
form,  and  condition  of  the  use :  by  these  effects  no  alter- 
ation whatever  was  made  in  the  limiting  of  an  use,  but  that 
remained  as  it  was  before  the  statute.  The  intent  of  the 
statute  was  to  remedy  the  mischiefs  recited  in  the  pre- 
amble, which  were  Jrauds  and  wrongs  that  fell  upon  the 
king  and  others  by  the  disjunction  of  the  use  and  the 
possession,  and  these  are  remedied  as  soon  as  the  possession 
18  added  to  the  future  use^  as  at  present :  for  in  both  re-  • 
spects,  cestui  que  use  has. the  possession  to  forfeit,  charge, 
and  encumber.  No  alteration  then  of  the  common  law  in 
the  raising  or  limiting  of  present  or  future  uses  being  made 
by  the  statute  of  27  Hen.  8,  but  uses  remaining,  as  to 
these  points,  different,  from  possessions,  as  they  were  be- 
fore the  statute  ;  they,  being  from.  thei^.  pliability  so  much 
mor^  convenient  for  the  purposes  of  society  than  convey- 
ances at  common  law,  came  into  general  use  and  fashion  ; 
and  these  powers  of  revocation  and  appointment,  of  course, 
came  into  fashion  likewise  :  Tor,  after  the  statute,  as  be- 
fore, the  performance  and  execution  of  the  power  trans-  • 
feared  the  estate  to  the  new  uses,  or  re-vested  the  estate  in 
him  that  created  the  power  without  any  re-entry ;  which  no 
common  law  conveyance  could  effect.  See  Pow.  Pow.  £. 
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APPOINT-  any  mode  of  legal  'eonyeyaneie,  reatrains  himadf  fromalieii* 
aling  it  by  any  other  means,  or  under  any  other  circnm- 
fitances  dian  those  presertbed  to  himself  by  the  terms  of 
the  power.  Enabling  powers  are  those  which  confier  upon 
persons,  not  seised  of  the  fee,  the  right  of  creating  in- 
terests to  take  effect  out  of  it  which  could  not  be  done  by 
tile  paiticular  tenant  or  donee  of  the  power,  unless  by 
virtue  of  such  delegated  authority;  these,  therefore,  con- 
Jferring  the  right  of  creating  interests,  to  take  efibct  out 
of  estates  which  are  not  vested  in  the  persons  having  power 
to  create  such  interests,  are  called  enabling  powers;  in 
this  sense,  a  power  reserved  to  a  man  as  tenant  for  life  in 
an  estate  moving  from  himself,  but  settled  in  strict  settle- 
ment upon  the  consideration  of  marris^e  or  other  valuable 
consideration,  is  an  enabling  power ;  for  those,  who  claim 
)iy  virtue  of  such  settlement,  are,  in  contemplation  of  law, 
the  owners  of  the  estate,  and  the  tenant  for  life  is  to  be 
viewed  fnerely  as  a  particular  tenant,  exercising  a  power 
vested  in  him  by  the  settlement,  which  is  valid  to  far  only 
as  authorized  by  such  setdement. 

These  may  again  be  divided  into  powers  relative,  and  col^ 
laieral  powers.  Relative  powers,  or  powers  relating  to 
the  land  over  which  they  are  to  be  exercised,^  are  those 
whicih  are  reserved  to  the  owner  of  the  land,  or  to  a  person 
deriving,  under  the  instrument  qr^ating  the  power,  either  n 
present  or  future  estate  or  interest  in  the  land^  Gotr 
lateral  powers  are  those  which  are  given  to  mere  strangeTSy 
that  is  to  say,  to  persons  who  were  not  owners  of  the  land 
%t  the  execution  of  the  instrument  creating  the  power,  ai^ 
who  do  not  take  under  it  either  a  present  or  future  estate 
er  interest  in  the  land,  these  being  collateral  to  and  not 
derived  out  of  any  estate  in  tl)e  land  over  whic)x  they  axe 
to  be  ei|:^rcise4'^-  Ai^  inrtnipee  d  a  collateral  powear  i» 
where  powon^  of  sale,  exehange,  ftc.  are  given  to  tfustees 
in.  a  marriage  settlement  *,  or  where  a  (;es^tft  jfte  vie  devisisp 

*  Qq.  UU  34^»  h  n.  (1) ;  Hani.      *  IhU. 
416*  >  1  Ga..  Op*  491. 
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&»l  bis  eBoShm  shall  aell  bit  lands :  bere  the  power  to  «ciH     APPOINT* 

is  miKfy  collateral  to  the  right  in  the  land ;  for  the  feoffees 

are  slxangera  and  take  no  interest  in  the  land  itselfi  but  are 
ba^iely  empowered  to  sell  or  dispose  of  an  interest  out  of 
the  >land^    Again,  if  there  be  a  feofitnent*  in  fee  by  A.  tQ 
divevs  uaesi  with  promo,  that,  if  B^  shall  revoke  them, 
&e  uses  shaU  cease,  £.  has  no  interest  in  the  estate,  sub-^ 
jeoted  to  his  power,  nor  can  gain  any  by  revoking  or  not 
levoking ;  and,  consequently,  the  person  in  whose  favour 
he  executes  the  power,  or  who  eventually  benefits  by  hi^ 
execution  of  the  power,  takes  nothing  from  the  donee  of 
the  power;  whatever  interest  accrues  to  him,  is  derived 
soely  from  the  author  of  the  po,wer,  and  in  no  shape  from 
him  Vho  executes  it. 

And  as  powers  rcilatii^  to  the  land  are  a  part  of  the 
ownership  of  the  donee,  they  are  liberally  construed  to 
eftctuate  the  intent ;  but  collateral  powers  being  given  to 
mer^  strang^vSy  and  giving  a  bare  authority  onfy,  toe 
strietly  construed  within  the  words  of  the  power*. 

special.  General;  as  wh«re  D,  possessed  of  a  term  for 
years  during  the  life  of  B,  devised  that  if  M.  should  die, 
livii^  .fi,  then  M,  should  have  power,  before  her  death, 
to  grant  an  annuity  to  amf  person  she  should  nominate,  and 
to  eharge  the  term  th^ewith  \  Speeiid ;  as  where  A.  de* 
vised  lands  aad  tenements  to  his  wife  for  life,  and  then  to 
lie  at  her  disposal;  promdod  that  sIiSb  disposed  of  the  same, 
mfter  her  death,  to  any  of  her  children. — ^Tbe  latter  of  these 
nsOy  for  distinction,  called  ppwers  of  speQifieation  K 

lUlative  powers,  or  powors  telating  to  the  land,  are 
tkose  which  are  given  or  reserved  to  some  person  havkig 
an  estate  or  interest  in  the  lead  over  which  they  are  given, 

<  1  R^p.  Ill,  174.  *  IH^tm  y.    Tomlmiony 

«  Cowp.  Rep.  %^.  Comyns,  194 ;  \  SaJV.  238, 


520  ELBMBNT8  OF  .      [bOOK  III.   IPABT  III. 

APPOINT,     and  these  may  be  either  appendant,  t.  e.  annexed  to  the 

11_  estate  in  the  land,  or  in  gross.    Powers  are  said  to  be 

annexed  to  the  land  where  the  donee  has  an  estate  in 
the  land  out  of  which  the  estate  to  be  created  by  the 
ppwer  is  to  take  effect  in  possession  during  the  continuance 
of  the  estate  to  which  the'p^ower  is  annexed^.  Of  this  sort 
is  the  power  frequently  given  in  setdements  to  tenants  tor 
life,  .when  respectively  in  possession,  to  make  leases  for  one- 
and-twenty  years,  or  tliree  lives,  or  the  like.  So  where  a 
power  is  given  to  a  jointress,  by  hef  marriage  settlement, 
to  make  leases  for  twenty-one  years  in  possessionK  So 
where  a  man  covena^nts  to  levy  a  fine  to  the  use  of  himself 
for  life,  with  remainder  to  his  son  in  tail,  remainder  over; 
-with  a  proviso  in'the  indenture,  that,  if  he  grant,  bargain 
or  sell  the  land  to  another,  or  appoint  ojther  uses,  it  shall 
enure  to  such  uses,  and  a  fipe.be  levied  accordingly";  for 
.diese  powers  not  only  operate  in  the  nature  of  emoluments 
to  the  estate  of  the  donee;  but  are  also  appurtenant,  or 
annexed  to  his  estate ;  and,  when  created,  are  to  be  exe- 
cuted out  of,  and  must  be  concurrent  with,  and  have  their 
being  and  continuance,  (at  least  for  some  part),  out  of  the 
estate  for  life,  or  other  estate  of  the  donee. 

Powers  in  gross  are,  where  the  person  to  whom  they 
are  given  has  an  estate  in  the  land,  but  the  estate  to  be 
created  under  or  by  virtue  of  the  power  is  not  to  take 
effect  until  after  the  determination  of  the  estate  to  which 
it  relates  ^.  This  pow^r  in  gro^  may  either  be  vested  in 
a  person  having  a  particujar  estate  preceding  the  power, 
but  of  which  the  power  is  independent ;  (as,  where  a.  tenant 
for  life  of  an  estate  settled  by  a  ''stranger  has  power  to 
make  an  estate  which  is  not  to  begin  until  after  hi^ 
own  estate  be  determined ;  as  a  power  to  make  a  jointure, 
or  limit  a  tenn  to  commence  in  possession  after  the  death 

^  Hard.  415-;  Co.  Lit.  ■  Smipe  v.  Turfoii,  Sir  W. 
34s,  b,  n.  (1).  Jones,  302. 

.  ^  3  Salk.  276.  "  Hard.  415;  Co.  Lit.  342, 

b,n.(i);Sugd.Pow.c.i,s.5. 
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of  the  tenant  for  life  *) ;  or  which  may  be  reserved  hf  ihe     appoint- 

SA£N  4a» 

owner  of  the  estate  to  himselfi  by  way  of  power  to  tiJ^e 

effect  out  of  a  settlement ;  (as,  where  a  man,  seised  in 
fise,  or  in  tail,  doth  by  fine  settle  his  lands  to  the  use  of 
himself  for  life,  reserving  therein  a  power  to  create  an 
estate  by  lease  or  otherwise,  to  commence  after  his  death, 
for  the  raising  money  for  younger  .children's  portions,  or    , 
for  securing  a  jointure):   and  these  powers' are  called 
powers  in  gross,  because  the  estate  or  interest  of  the  party, 
who  is  to  execute  them,  is  not  affected  by  them.    Powers 
appendant,  and  in  gross,  are  also  sometimes  called  powers 
with  an  interest;  because,  although  the  estates  raised 
under  such  powers  take  effect  out  of  the  estate  of  the  ori- 
ginal creator  of  the  power,  yet  the  donee  of  the  power  has 
an  interest  in  the  estate  as  well  as  in  the  exercise  of  the 
power^ ;  either,  if  it  be  a  restraining  power,  as  a  power  of 
revocation  to  re-vest  the  estate  in  himself,  &e.  or  if  it  be 
an  enabling  power,  to  transfer  the  estate ;  or  destroy  such 
power  by  fine,  feoffinent  or  otherwise;  therefore  the  person 
to  whom  it  is  limited,  is,  in  law,  considered  as  coming  in 
under  him  who  executes  the  power ;  and,  in  such  case,  he 
who  gives  operation  to  and  limits  the  tise  is  looked  upon  as  the 
donor,  and  therefore  his  power  is  not  considered  as  merely 
collaieral,  but  savours  (as  it  is  said  in  the  pithy  language 
of  antiquity,)  of  the  estate  and  interest  in  the  land  \    And 
a  power  may  be  so  circumstanced,  with  relation  to  the 
land  upon  which  it  is  to  operate,  that,  as  to  one  estate  in 
such  lands,  it  may  take  effect  as  a  power  in  gross,  and,  as 
to  another,  as  a  power  appendant :  thus,  where  lands  are 
settled  by  A.  to  the  use  of  himself  for  life,  with  power  to 
make  a  jointure;  and  also  leases  for  years,  to  commence 
after  his  death,  for  raising  younger  childrens  portions,  with 
remainder  over  in  tail,  reversion  in  fee  in  himself:  here, 

•  Edwards  v.  Slater,  Hard:        '  Digges^n  Ca:  i  Rep.  1 74. 
410.  ^  Hard.  415. 
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the  power  to  make  leases^  is  a  power  in  gross  as  to  tlie  re-' 
mainder  in  tail,  but  appendant  as  to  the  reversion  in  fee  '• 


Feme  coTcrt. 


II.  By  whom  an  Appointment,  in  pursuance  of  a 

Power,  may  be  maixe. 

All  powers,  as  well  those  which  are  collateral  as  those 
ivhich  are  relative,  take  effect,  we  have  observed,  out  of 
the  estate  vested  in  the  creator  of  the  power;  and  their 
legal  operation  is  hy. authority  of  the  instrument  which 
gives  the  power,  and  not  of  the  instrument  by  which  it  is 
^executed".  Hence  it  follows,  that  the  incapacities  which 
subsist  respecting  the  disposition  of  legal  estates  by  femes 
covert,  infants,  8cc.  do  not  in  all  cases  hold  in  respect  to 
the  execution  of  powers  of  appointment.  For  as  the  ap- 
pointee takes  the  estate  by  the  instrument  in  which  the 
power  is  reserved,  and  not  by  the  deed  by  which  the  power 
is  executed,  he  derives  no  interest  from  the  appointor,  who 
is  merely  an  instrument,  by  means  of  whom  the  intent  of 
the  person  conferring  the  power  is  carried  into  effect ;  and 
it  is  therefore  immaterial  whether  the  appointor  is  such 
a  person  as  is  capable  sui  juris  of  holding  or  conveying 
«uch  an  estate  or  not. 

Thus  though  it  has  been  seen  in  various  parts  of  the 
present  work,  that  at  common  law  a  feme  covert  has  no 
disposing  power  over  her  possessions,  yet  as  iins  disabiUty 
arises  solely  from  the  solicitation  which  the  law  lakes  to 
protect  her  interest  from  any  undue  influence  which  might 
be  exercised  over  it  by  her  husband,  and  not  as  in  the  case 
of  an  infant,  to  any  supposed  incapacity  of  mind  or  voli- 
tion ;  yet  even  at  the  common  law  she  was  allowed  to 
execute  a  power  or  authority  which  she  was  to  exercise 
merely  as  a  ministerial  act,  without  parting  with  any 

'  EdivardsY.  Slater, }l2ifd.  6  Rep.  17,  b;  aVes.  78  ;  2 
410.  Atk.  568 ;  Comyns,  497. 

'  ^ir  Edward  Clere^s  case, 
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ioterest  in  the  thing  appointed* ;  and  the  cotiits  of  ^equity     APPOINT. 

win  give  effect  to  any  voluntary  demonstration  of  her  desire    1_ 

to  exercise  an  o'wnership  over  her  estates  or  interests,  in 
all  cases  where  such  a  power  has  been  reserved  to  her, 
and  where,  by  a  strict  observance  of  the  forms  previously 
prescribed,  to  attend  such  disposition,  it  appears  to  be 
her  own  deliberate  act,  and  not  the  effect  of  surprise  or 
accident. 

Hius,  where  the  power  is  simply  collateral  to  the  estate, 
it  ia  agreed  that  a  femit  covert  may  execute  it,  notwith- 
standing that,  at  the  time  it  was  delegated  to  her,  she  was 
sole;  for,  whenever  she  executes  the  power,  the  cestui  que 
use  of  the  power  does  not  derive  any  interest  from  the 
donee  of  the  power,  (who  is  merely  an  instrument,  or  con- 
duit-pipe to  carry  into  execution  the  intent  of  the  donor  of 
the  power;)  but  is  in  immediately  hy  and  under  the  instru- 
ment creating  the  power,  unaffected  by  any  intervening 
aets  of  such  donee.    Thus,  where  A.  seised  of  a  messuage 
in  fee,  devised  it  to  his  wife,  to  dispose  of  at  her  will  and 
pleasure,  and  to  give  to  such  of  his  sons  as  she  thought 
be8t^    The  wife  married  a  second  husband,  and  then 
escecuted  the  power  vested  in  her,  by  feoffment  to  the 
seoond  son  of  the  devisor;  and  the  court  agreed  unani- 
mously,  that  the  act  of  the  wife  was  good,  notwithstanding 
tile  coverture. 

So  where  a  person  conveyed  lands  to  trustees  to  the  use 
of  his  wife  for  life  (after  his  decease),  with  a  power  for  his 
wife  to  grant  leases ;  and  after  the  husband's  death  she  mar- 
riedl  again  and  demised  the  lands,  it  was  held  to  be  a  good 
execution  of  the  power,  notwithstanding  her  coverture;  for 
tha  court  said,  the.  estate  of  the  'lessee  was  not  derived 
frozxi  iSbfb  lessor,  but  arose  Out  of  the  estate  of  the  trustees 
to  u8es^ 

*  See  1  Inst.  II 2, a,  n. (6) ;  137;  Noy,  80;  Latch.  11, 

GoadiU  v.  Brigham^  1  Bos.  39,  135. 

ScPuLigs.         ^  "^  Bmley   v.   Warburton, 

"  Xfanielr.Vbley, W Jones,  Com.  l£ep.  494. 
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APPOINT-  So  where  a  man  devised  his  freehold  lands,  &c.  to  lus 
wife  for  life,  and  then  to  be  at  her  disposal,  provided  that 
she  disposed  of  the  same^^er  her  death  to  any  of  her  thU^ 
dren  ^.  The  wife,  having  issue  by  the  testator,  a  son  and 
a  daughter,  married  again,  and  executed  the  power  in 
favour  of  her  daughter.  Upon  its  being  questioned  whe- 
ther the  wife  took  an  estate  or  a  naked  power  only  by  Ihe 
will,  and,  if  a  power  only^  whether  her  coverture  rendered 
her  incapable  of  executing  it?  the  court  were  unani* 
mously  of  opinion  that  the  wife  had,  under  the  wUl,  an 
.  estate  for  life  oit/y,  with  a  power  of  specification  singly 
collateral ;  and  that  the  power  was  well  executed,  notwith- 
standing the  coverture. 

And  though  the  power  be  appendant  or  in  gross,  and 
the  donee  be  a  feme  sole,  the  better  opinion  seems  to  be 
that  she  will  not,  by  her  subsequent  marriage,  render  her- 
self incapable  of  executing  the  power ;  she  beings  as  to 
her  interest  in  the  power,  considered,  in  equity,  as  a  feme 
sole  *.    And  it  was  determined  by  Lord  Chancellor  King, 
that  a  feme  covert  might  exercise  a  power  of  appointment 
'  of  her  own  ^estate^  which,  per  Hardwicke,  Chancellor,  is 
the  common  case,  where  a  power  is  given  to  a  woman, 
'  tenant  for  life,  to  execute  leases  ^.    And  where  lands  on  a 
marriage  were  settled,  with  a  proviso  that  it  should  be 
lawful  for  the  wife  to  demise  the  premises  in  such  manner 
as  tenant  in  tail  might  do  by  the  statute, 32  Hen.  8': 
the  wife  on  surviving  her  husband,  and  marrying  again, 
demised  the  premises  conformably  to  the  power ;    and 
it  was  held  that  it  was  a  good  execution  of  the  power,  not- 
withstanding the  coverture;  and  that  no  iine  was  neces- 

^  Dighton   V.  Tomlinson,  *  Harris  Y.Graham,  iTSiol. 

Comyns,  194.;  S.  C.  Salk«  Abr.  329,  pi.  12^  S.C.  a  IK 

239;  Lucas,  31 9  71  ;  vide  247,01.6. 

1  P.  W.  154,  his  argument  ^  Merle  .v.  Greenbank,   3 

in  S.  C. ;  et  vide  Gibbons  v.  Atk.  712. 

ilfoiiftoff, Finch, 3^1.6:3 Leon.  *  Bayley   v.    Warburton, 

71,  pi.  108 ;  et  Liefe  v.  &z/-  Comyns,  494.     , 
Jittgstone,  1  Mod.  Rep.  i8^. 
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sary;  for  the  estate  of  the  lessees  was  not  derived^firom     appoint* 
the  lessors,  but  arose  out  of  the  estate  of  the  feoffees  or      * 
releasees  named  in  the-original  settlement:  and  that,  there* 
forei  nothing  more  was  requisite  to  the  raising  an  estate 
to  the  lessee,  than  what  was  required  by  the  deed  iiehicb^ 
created  the  power  (i). 

So  where  real  estates  settled  to  such  uses,  8cc.  and  in* 
default  of  appointment  to  her  and  her  heirs,  a  conveyance 
by  her  in  execution  of  her  power,  as  a  security  for  her 
husband's  debts,  was  decreed  to  be  carried  into  execution ; 
for,  per  curiam,  a  feme  covert  is  considered  by  the  court, 
with  respect  to  her  separate  property,  as  a  feme  sole ;  if 
therefore  a  feme  covert  sees  what  ihe  is  about,  the  court 
aHows  of  her  alienation  of  lier  separate  property*. 

Btit  if  a  power  to  appoint  be  expressly  reserved  to  be 
executed  by  the*  feme  '^  being  sok"  a  subsequent  marriage 
will  suspend  the  operation  of  the  power,  and  she  cannot 
exercise  it  during  coverture^,  because  in  this  case  the 

•  Pybus  V.  Smith,  3  Bro.  343,  344 ;  3  Salk.  276 ;  and 

Rep.  Chan.  340 ;.  1  Ves.  jun.  see  1  Sid.  101,  S.C.  but  the 

194.  circumstance  of  the  power 

^  Marquis  of  Antrim  v.  bein^  reserved  to  the  wife, 

Dukeqf  BuchngRam,iChB.,  '' bemg  sole,"  is  not  men- 

Ca.  17  ;  S.  C.  1  Eq.  Ca.  Abr.  tioned. 

(i)  A  distinction  must,  however,  be  remarked  between 
the  cases  of  a  power  reserved  to  a  feme  covert,  to  be  exe- 
cuted through  the  medium  of  an  use  or  trust,  and  a  power 
annexed  to  an  estate  Vafee^simpU,  given  to  a  feme  covert, 
directing  or  qualifying  uie  control  she  shall  have  over  the 
fee;  for  though  the  former  will  be  good,  the  latter  will  be 
deemed  inconsistent  with  the  absohite  estate  previously 
gitren,  and  therefore  void.    Thus,  where  a  testator  devised 
a  farm,  8ic.  to  his  sister,  her  heirs  and  assigns  for  ever ; . 
adding  his  Will  to  be,  that  she  should  enjoy  and  dispose 
of  the  same  as  a  feme  sole,  independently  and  without  the 
eontroL  of  her  husband;  this  latter  power  was  (on  her  at- 
tempting to  dispose  of  the  estate   by  way  of  release, . 
ivithout  fine,)  held  to  be  void,  as  inconsistent  with  the 
previous  estate  giv^n  to  her  in  fee-simple,  which  must  ne- 
cessarily be  subject  to  the  rights  given  by  the  law  to  the 
husband  in  such  estates  of  the  wife.    See  Goodill  v.  ^  * 
katm,  1  Bos.&  Pul.  192. 
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power  was  not  pursued :  for  by  the  marriage  she  pmt  her- 
self in  the  power  of  her  husband,  and  it  was  the  deed  of 
her  husband  and  not  hers.  And  the  Lord  Keeper  took  a 
difference  between  a  power  flowing  from>n  interest^  as  in 
this  easfe^  and  a  mere  naked  power;  for  be  said,  that  although 
where  a  bare  power  is  given  to  a  feme  to  sell;  and  she 
afterwards  marryi  she  may  nevertheless  sell  the  laads  even 
to  her  husband;  yet,  where  such  a  power  flows  firom  an  in- 
terest, it  should  be  executed  whilst  sole,  notwithstanding 
^  the  liberal  construction  now  put  upon  such  powers* 

And  although  the  power  rest  in  articles  only  providing  fojr 
its  being  contained  in  a  settlement  afterwards  to  be  made^ 
but  which  is  never  executed,  yet  it  may  bo  executed  by  het* 
Thus  where,  by  articles  previous  to  manage,  it  was  stipu- 
lated, that  all  estates  coming  to  the  wife  should  be  settled 
to  her  sole  \ise,  and  subject  to  her  appointment  by  deed  or 
will,  but  no  settlement  was  made ;  yet  Lord'  Iforthinglon, 
Chancellor,  decreed  an  appointment  made  by  her  a  good 
execution  *6f  the  power  ^ ;  for  the  general  agreement -and 
intention  of  the  parties,  as  expressed  in  the  artides^  was  as 
strong  as  an  actual  conveyance  in  equity,  and  amoxmted 
to  a  direction  to  the  trustees  to  stand  seised  of  the  pre- 
mises to  the  uses  of  her  appointment. 

So  again,  a  power  may  be  given  to  and  exercised  by  an 
infant"*. 

But  with  respect  to  infants^  a  distinction  is  tah^i  be- 
tween the  execution  of  powers  simply  collateral,  and  those 
where  there  is  an  interest ;  for  though  an  infant  may  do  a 

# 

ministerial  act,  where  \ie  is  a  mere  instrument  or  condiut^ 
pipe,  and  his  interest  be  hot  concerned ;  yet  a  power  0ver 
his  own  inheritance  cannot  be*  executed  by  him,  for  reasons 
adduced  in  a  former  pagje,  unless  the  power  be  expressly 
given  to  him  to  be  executed,  notwithstanding  igrfaneym 
Therefore,in  the  case  of  JETer/ev.Green&anA^LordHardwicke 

«  Wright  V.  Lord  Cadogan,        *  2  P.  Wms.  229,  671 . 
Ambl.  468 ;  6  Bro.  Ca.  P^r.        •  1  Ves.  298 ;  S-  C;  Atk. 
156.'  696. 
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a^dy  that  he  could  find  no  case,  where  a  power  given  APPOOnr- 
generally,  Could  be  executed  by  an  infant ;  and  therefore 
he  would  make  none.  As  to  the  general  question  con- 
cerning powers/ it  must  be  admitted  there  were  some  kind 
of  p6wer»  whicK  a!n  infai^t  might  execute ;  as  where  he  was 
a  mere  instrument  or  conduit-pipe^  where  no  prudence  or 
diooretion  was  required,  or  where  his  right  was  not  af- 
fected. It  was  indeed  pretty  much  undetermined  how  fur. 
iniants  could  be  attomies,  unless  to  deliver  seisin,  or  such 
mmisteiial  act ;  but  that  was  different  from  these  kind  of 
powers.  These  powers  over  real  estates  were  introduced 
by  the  statute  of  uses ;  for^  before  that  statute,  they  were 
done  by  way  of  condition ;  and  as  before  that  statute  a 
idan  might  exercise  a  power  over  an  use,  so  he  might  still. 
At  common  law  an  infant  might  have  performed  a  con- 
dition which  was  for  his  benefit ;  so  he  might  make  a 
feoffment  for  his  benefit ;  as,  if  he  had  an  estate,  upon 
condition  to  make  a  feoffment  of  part  of  it  to  J.  S.  or  else 
to  lose  the  whole  estate :  but  as  to  the  other  kind  of  powers 
to  be  executed  by  mfants,  he  found  no  authority  for  it : 
Sin  infant  might  undoubtedly  present  to  a  church,  but  he 
ooudd  not  -execute  this  pow^r ;  in  like  manner,  he  might 
preaett  by  guardi;aln,  -if  only  a  mqnth  oFd ;  and  the  strong 
graimd  of  that  was^  that  there  was  no  inconvenience, 
because  the  bishop  Ivas  to  judge  of  the  clerk's  ability. 
The  instances  of  fine  sind  racovery  were  to  be  laid  out  6f 
Ae  case,  the  l^w  allowing  infants  to  declare  the  uses  upon 
these  for  want  of  remedy  ;  for  in  the  case  of  an  infant's 
&ie  during  ihon-age>  if  error  was  brought,,  and  tried  by  iii- 
.Bpectioh)  it  might  be  ir^versed ;-  but,^  if  not  reversed,  the 
fine  stood :  and  if  the  fine  stood,  the  declaration  of  the 
wms  was  the  same  cohveyance,  and  therefore  that  would 
stand ;  for,  on  matter  of  record,  he  was  taken  to  be  a 
person  of  fuB  age,  and  none  must  be  admitted  to  aver  the  - 
cohtraty.    Ko  argument  could  be  drawn  from  custom,. 

^  1  Inst.  52,  k.  ia8,  a.  * 
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custom  differing  from  private  powers  given  in  general: 

custom  was  lex  loci,  and  was  always  presumed  to. have  a 

reasonable  commencement :  and  such  a  custom,  that  an 

infant  at  fifteen  might  make  a  feoffmenti  waa  the  same,  as 

if  a  private  act  of  parliament  had  been  made  to  give  infimts 

such  a  power.    The  case  put  by  Moore\  that  an  infant 

having  power  to  make  a  feofiinent  by  custom,  and  making 

a  feofiinent  to  the  uses  of  his  wiU,  though  void  as  a  w31, 

because  of  infancy,  should  serve  as  a  declaration  of  the 

use  of  the  feoffment,  his  Lordship  admitted  had  a  sem* 

blance  to  the  execution  of  a  power,,  but  it  was  put  only 

arguendo  at  the  hnJt ;  no  case  was  cited  for  it,  nor  could  he 

find  any  authority  to  support  it,  the  cases  being  rather  to 

the  contrary^ ;  for  they  said,  that  if  an  infant  made  a  feoff* 

ment  of  gavelkind  lands  warranted  by  the  custom,  and  it 

was  to  his  own  use,  if  he  made  a  will  of  the  use,  it  vras 

void ;  unlects  the  custom  would  warrant  it,  the  devise  was 

not  good,  for  the  custom  must  be  taken  strictly.    And,.in 

his  apprehension,,  this  differed  little  from  the  case  put  by 

Moore ;  for,  before  the  statute  of  uses,  one  might  devise 

the  use,  and  the  will  woidd  have  been  a  good  direction  of 

the  use.      If  so,  then  one  who  had  a  feoflfiaient  to  his  own 

use  might  devise' it;  yet,  according  to  the  case  in  Rollei, 

the  use  there  could  not  be  devised  by  will ;  which  was  a 

direct  contradiction  to  the  case  put  by  Moore,  arguendo ; 

and  therefore  he  took  that  case  not  to  be  law.    It  was  said 

that  a  feme  covert  might  execute  a  power,  (which  was  so 

determined  in  Rich  v.  Beaumont^,  upon  the  execution  of 

a  power  created  before  she  was  covert,  and  also  in  a  case 

before  Lord  King;)  so  a  power  to  a  feme  covert  to  make 

leases  was  good,  and  therefore  why  not  this  to  an  infant  of 

the  age  of  discretion.    He  took  it,  that,  in  law,  the  diflr 


**  J3</c/rAar/'s  case,  Moore, 

612. 

*  See  21  E.   4,  b;    Bro. 
Cu«t.  pi.  50 ;  2  Eol.  Ab.  779. 


J  2  Rol.  Abr.  779^ 
^  3  Bro.  Par.  Ca.  308. 
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ability  of  an  infSuit  with  respect  to  his  real  estate  was  more     appoint. 

iavottred,  and  a  stronger  disability  than  that  of  feme  co-  ___^ 

yerts.     In  Hobari^,  there  were  some  cases  pnt,  and  there 

was  n  maiginal  note  very  material,  (and  the  notes  in 

Hobaii  were  allowed  to  be  his  own,)  where  it  was  said, 

that  '*  coYertore  was  not,  at  common  law,  so  far  protected 

as  infimcy,  and  some  other  disabilities,  as  non  sane  me- 

memory,  8cc/'  the  ground  of  the  diiCabilify  being,  not  from 

want  of  judgment,  but  from  being  under  the  power  of  the 

husband ;  she  having  as  much  judgment  as  if  discovert : 

this  was  ^e  reason  why  she  was  examined  upon  suffering 

a  recovery.    But,  no  examination  of  an  infant  would  make 

his  recovery  good,  his  disability  arising  from  want  of 

judgment.    His  lordship  also  mentioned  the  cases  of  a 

woman  disseisee  marrying,  and  the  disseisor  dying  seised ; 

this  would  take  away  her  entry  after  her  husband's  death, 

(nnlesSy^indeed,  she  was  within  age  at  the  time  of  her  mar* 

riage,  for,  then,  no  folly  could  be  accounted  in  her  in 

taking  such  husband  as  would  not  enter  before  the  de* 

•cent,)  which  shewed,  4hat  the  disability  of  an  infant  arose 

from  want  of  judgment.     In  Mary  Partington's  case*^,  a 

common  recovery  against  husband  and- wife  was  held 

good ;  but  not  so  against  an  infant,  who  had  not  such  a 

disposing  power  of  the  land  as  they  had,  but  was  toui 

auMiemieni  disabled^  by  law,  to  convey  or  transfer  his  iqhe- 

litance  or  freehold  during  minority:  but  she  was  said  here 

to  be  of  as  much  discretion,  as  if  she  had  lived  two  years 

longer,  and  it  was  urged  that  the  court  would  judge. of  the 

infSuit's  personal  discretion  '^ :  this  would  be  introductive 

of  the  utmost  inconvenience,  and  a  power  with  which  he 

■hould  be  very  sorry  to  be  trusted :  there  was  a  variety  of 

opinions  with  respect  to  persons  ability  and  judgment; 

and,  in  these  cases,  neither  of  them  could  be  known  until 

after  the  death  of  the  party.  Thewords  of  Au&6arc7%  astpa 

■  Rep.  95.  "X  Inst.  346,  403. 

"  10  Co.  43,  a.  •  M6. 
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APPOIOT. .  feofihient  of  an  mfant  by  ouatom^  were  material,  viz.  \hAtf 
_  in  pleading,  an  tige  certain  itiuet  be  set  dowii^  and  not  left 
to  the  measuring  a  yard  of  cloth>  Saci  These  general 
cases  determined  him  in  his  opinion,  thit  this  execution 
could  not  be  good*  Prirate  acts  of  parliament  had  be^h 
toade  to  enable  infants  to  execute  powers,  as  in  Sir  Th&mm 
^  Perkin'B  case.  The  only  case  his  Lordship  could  find  of 
a  power  executed  by  an  iniant,  was  L^rd.  Kilmurry  ▼. 
!)•  Oery,  (generally  cited  for  another  purpoto^).  But 
upcm  consulting  the  decree  in  that  case,  he  found  that  the 
power  then  executed  if^as  by  yirtue  of  a  private  act  of 
parliament,  in  which  act  there  was  an  express  clause  to 
iaiake  good  all  acts  to  be  done  by  the  infSBtat ;  which  were 
decreed,  notwithstanding  his  minority,  to  be  as  valid  snd 
effectual,  fui  if  at  the  time  of  making  them  he  had  beeo  of 
fun  age;  so  that  that  case  was  the  ease  of  a  p^wer  olearly 
arising]  from  an  act  of  parliament ;  and  gave  no  cglour  df 
an  authority  for  a  general  power.  Taking  it>  therefore,  in 
getierat,  his  Lordship  deelared  himself  to  be  of  opinitm, 
that  an  infant  could  hot  execute  a  powefi  This  i^tis,  IttOft- 
ver,  his  Lordship  observed,  a  power  coupled  with  an  ill* 
ierest,  which  was  always  considered  diSkt^nt  ftom  nAed 
powers.  It  vrkB  admitted  that  if  this  eieentito  Witt  to 
Operate  oh  the  estate  Of  the  infant,  it  might  not  be  gooA' 
now  it  was  clearly  to  do  80|  for  she  bad  tiie  trust  in 
equity  for  life,  with  the  trust  of  the  inheritance  in  her  in 
the  mean  time^  which>  if  no  disposed  ofy  wotdd  remain  ih 
hetself,  and  descehd  to  her  dau^ter ;  so  thiH  thbr  Wfts 
dire^ly  a  power  ovef  her  jifm  inheriiaiiee,  which  eotdd 
Mt  bo  executed  by  atf  kifimi.  But,  as  to  tiie  p^eM 
l»itate;  which  Waft  hk^^se  giveh  t^  the  sepsrsit^  tim  of 
the  dttughtefy  ft  I4ti6  said  i»  the  last  ease^  td  be  •  rule  of 
ike  courts  that  a  fett6  oovett  might  dispoi»e  of  {bftt^  and 
ttiat  Ifteihg  tleitf  of  the  objection  haadd  as  to  the  reed  ^tltf^ ; 

'  Cited  in  Evefyn  v.  Evelyn,  a  P.  Wms.  659. 
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because  she  was  above  the  age  of  seventeen,  at  which  age,     afpoinT' 
if  sole,  she  might  have  disposed  of  it  by  wilH. 


But  a  person  non  compos  cannot  execute  a  power  of  any  Non  oompoi. 
kind,  for  he  has  no  volition. 

A  power  of  appointment  given  to  one  person  cannot  be  Agent, 
exercised  by  another  to  whom  he  may  have  delegated  it; 
because  it  is  a  maxim,  that  delegatus  non  potest  delegare^. 
Where,  therefore,  a  personal  estate  was  given  to  such  uses  . 
as  B.  should  appoint ;  a  direction  by  B,  that  the  money 
should  be  applied  as  his  brother  should  appoint,  was  dis- 
allowed'. 

But  if  a  power  be  expressly  reservMl  to  be  executed  by 
ori€i  and  his  assigns,  in  such  case  an  eMcuti^a  by  ati 
assignee  will  be  good,  and  a  devisee  or  executors  and  thek 
assigns  wlD  be  assignees  within  th6  power  ^  Th«  eouH^ 
in  the  case  referred  to  below,  said,  that  assignees  might 
include  assignees  in  law,  as  well  as  fact ;  and  that  a 
devisee  was  an  assignee,  and  a  power,  being  infieH^  must 
go  to  executors,  and,  by  the  same  reason,  to  their  assignee. 

III.  To  Whom  an  Appointment  may  be  hade. 

Upon  this  head  it  may  be  observed,  that  not  only  all 
persons  who  may  take  under  a  common  law  conveyance, 
may  take  by  appointment  under  a  power,  but  a  feme 
covert,  in^  onfe]  instance,  may  take  under  an  appointment 
idien  she  could  not  take  by  a  common  law  conveyance ; 
for  a  feme  covert  may,  by  appointment,  take  from  a  hus- 
band, although  we  have  seen  that  husband  and  wife  being 
considered  in  law  as  but  one  person,  he  cannot  convey 
to  lier%  by  an  act  in  pais\  and  this  difference  anses  from 
the  nature  of  powers  in  lypointment  before  adverted  to ; 

«  1  Ves.  303.  *  How  V.  VfhMeU,  i  Vent 

'  Ingram v .Ingram,  2  Atk.    338,  339 ;  Sir;  i.  Jones,  1 16^ 

88.  S.C-;2  8how.57- 

■  Attorney  Gen.  v.  Benyr        "  Co.  Lit,  3,  a,  n.  (1). 
num,  cited  a  Ves.  645. 
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APPOnrr.     t.  e*  that  the  appointee  does  not  take  from  the  appointor 
_  or  the  deed  of  appointment,  bnt  from  the  person  and  deed 

giving  the  power  to  appoint. 

IV.  Of  the  Execution  of  Powers;  oe  the  Form 
AND  Circumstances  requisite  to  the  Vali- 
dity OF  AN  Appointment  under  a  Power. 

As  the  owner  of  an  estate  has  an  absolute  dominion 
over  his  propertji  he  may  guard  against  any  disposition  of  it 
by  Surprise,  or  accident,  by  imposing  upon  himself  or 
others,  to  whom  he  may  delegate  such.power  of  disposition, 
any  formior  ceremonies  (consistent  with  the  rules  of  law) 
lo  mscoEipany  the  exercise  or  execution  of  it,  which  he 
may  think  proper^.  Fonnerly,  many  trifling  circumstances^ 
as  the  tftnd^r  of  a  ring,  or  the  Uke%  were  usual  for  this 
purpose ;  but  since  assurances  affecting  land  were,  by 
•  the  statute  of  frauds,  required  to  be  in  writing,  the  condi- 
tions generally  imposed  upon  the  execution  of  powers  have 
been,  that  it  shall  be  by  some  instrument  in  writing,  sealed 
and  delivered  by  the  party,  in  the  presence  of  a  certain 
number  of  witnesses. 

I  shall,  therefore,  consider, 

1.  The  nature  of  the  instrument  by  which  tiie  appomt^ 
ment  may  be  made ;  and  s,  the  form  and  attendant  cir- 
cumstances of  such  instrument. 

1.  With  respect  to  the  nature  of  the  instrument  by 
which  the  power  is  to  be  executed,  it  is  to  be  observed, 
that,  unless  the  kind  of  instrument  is  expressly  pointed  out 
by  the  power,  it  may  be  done  by  deed,  wUl  or  other 
writing,  at  the  election  of  the  donee,  so  that  such  deed, 
will  or  writing,  be  proper  for  transferring  the  estate  or 
property  which  is  the  subject  of  the.  appointment;  and 
therefore  a  lease  and  release  has  been  holden  to  be  a  good 
execution  of  a  general  power  of  disposing  of  lands,  withoujt 

'^  3  Ca.  Ch.  5g,  107.  *  Ibid.  53,  127. 
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restriction  to  any  particular  form  of  conveyance^;  ^*  for    appoint- 
the  law  does  not  require  any  precise  CQnyeyance  for  the  ' 

execution  of  a  power;  a. bare  direction  or  appointment 
being  sufficient ;  and  such  construction  should  be  made  as 
may  be  agreeable  to  the  nature  of  the  case  (i)." 

So  also,  where  a  man  had  power  given  him  to  make  void 
or  alter  uses  by  '^  writing  under  his  hand  and  seal,  and  by ' 
him  delivered  in  the  presence  of  three  credible  witnesses,''  ' 
and  did  so,  by  his  will  in  writing  under  his  hand  and  seal ; 
it  was  contended,  that  the  words  in.  the  deed  creating  the 
power,  were  to  be  understood  of  a  deed ;  yet  it  was  resolved  *, 
that,  though  revocations  and  appointments  must  observe  the 
circumstances  tiiat  the  owner  imposed  upon  himself,  yet  Ho 
mare  should  be  imposed  upon  him :  and,  therefore,  a  power 
of  revocation  ought  to  be  taken  liberally,  and  the  execution 
of  it  favourably  construed,  according  to  the  nature  of  pro- 
perty,  which  was,  that  every  man  should  have  full  fower 
over  his  own  *. 

And  so  where,  in  a  marriage  settlement,  the  wife  was  ein* 
powered,  by  amf  writing  under  her  hand  and  seal,  attested 
by  two  or  more  credible  witnesses,  <notwitiistanding  her 
coverture,)  to  revoke  or  alter  all  or  any  the  uses,  &c. 

^  Dighton   V.   TomUnson,  *  See  Burnett  v.  Mann,  i 

Com.  194;  S^  C.  Salk.  239;  Ves.  157  ;  Earl  of  Darling- 

X  P.  Wms.   149 ;   Anon,  3  ton  v.  Earl  Pulteney^  Cowp. 

Leon.  71.  260;    Cavan  v.    Pulteneu, 

»  Kebbetty.Lee,lloh.3i2',  6  Bro.  Par.  Ca.  175,  S.  C. 

and  seeHubbard's  case,  cited  and  note  distinction. 
Lit.  Rep.  218.                ^ 

I n — ir.- 

(1)  A  question  arose  in  the  above  case  as  to  the  con- 
struction of  the  word  "  then,^*  and  it  was  said,  that  the 
adverbs  '<  when"  and  **  then,''  in  case  of  limitation  of  es- 
tates, do  not  make  any  thing  necessary  to  precede  the 
settling  of  them,  any  more  than  when  one  lets  land  for 
life,  and  €i^er  lessee's  death,  ^^then^*  the  remainder  to 
/•  5.,  in  which  case  the  remainder  vests  presently,  and  so 
adjudged  in  Boraston*B  case,  3  Co.  19 ;  and  see  Kebbett  v. 
life;  tIob»3i2. 
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APPOINT-  and,  '^  by  the  same,"  or  '^  any  other  deed,**  to  grant  and  ap- 
point the  same  preBokes  in  Buch  manner  as  she  should 
think  fit,  she  by  her  vrill  in  writings  (or  loriHng  in  the 
nature  of  a  wilt)  under  her  hand  and  seal,  attested  by  three 
credible  witnesses^  without  taking  notice  of  the  settlement, 
devised  all  her  estates  which  descended  to  her,  and  in 
which  she,  or  her  husband  in  her  right,  or  any  other  pei^ 
son  in  trust  for  her,  then  had  any  estate,  subject  as  therein 
mentioned,  to  her  husband  and  his  heirs ;  and  it  was  held, 
that,  beii^  enabled  by  any  writing  under  her  hand  and  seal, 
attested,  6^c.  to  revoke  and  change  all  the  fbrmer  uses ; 
and,  by  the  same  ^  writing"  or  '^^  any  other  deed"  to  ap- 
point new  uses ;  her  will,  (or  the  writing  in  nature  of  her 
will,)  was  a  good  execution  of  this  power  of  revocation 
and  appointment ;  for  it  was  a  writing  under  her  hand  and 
seal,  attested  by  three  credible  witnesses ;  and  substantially 
as  well  as  literally  answered  the  description,  and  comprised 
all  the  requisites  of  the  power. 

And  though  such  power,  reserved  to  be  executed  by  a 
writing,  be  executed  by  several  assurances,  as  by  deed  and 
fine,  yet  if  they  have  in  their  natures  such  a  relation  to 
each  other,  as  that  they  can  be  considered  as  making 
together  one.  entire  conveyaace,  it  will  be  a  good  execution 
of  the  power  •». 

But,  if  the  particular  kind  of  instrument  by  which  the 
appointment  is  to  be  made  be  expressly  mentioned,  it  eaa- 
not  be  made  by  any  other  conveyance*.  Thus,  where 
William  Earl  of  Bath,  and  William  Palteney,  suffered  a 
recovery,  and  declared  the  uses  to  be  to  such  persons,  &x:. 
as  they,  by  any  "  deed"  or  "  deeds"  (either  with  or  with- 
out power  of  revocation),  to  be  sealed  and  delivered  in  the 
piieseno»  of  two  or  more  credible  witnesses,  should,  from 
time  to  tpne,  jointly,  or  the  survivor  of  them  alone  grant, 

^  ^«rl  of  Les^estet^B  c9Me,  of  IFtgsoit  v^  Garreff;  and  see 
\  yes^%.  B78  i  S«C.ilavm.289>  4  Mod.  ae5 ;  1  P.  Wms.  169^ 
and  2  Lev.  149,  by  the  name       *  10  Co.  144,  jt. 
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dmet,  limit  or  appoint'';  it  was  held,  that  this  power  waa  APTOINT- 
not  dufy  executed  by  the  will  of  the  Earl  of  Bath ;  f6r 
there  were,  in  this  case,  no  words  to  lay  hold  of^  upon  the 
constrnction  of  which  the  execution  of  the  power  could  be 
supported ;  for  it  was  *^  emphaiically"  reserved  to  be 
executed  by  "  deed"  Now  the  word  deed,  iu the  under- 
standing of  law,  ]^ad  a  technical  signification,  to  which  a 
will  was  in  no  respect  Applicable.  If  any  words  had  been 
thrown  in,  such  as  writing,  instrument,  or  other  term  of  a 
general  comprehensive  meaning,  it  might  have  been  fair  to 
have  taken  advantage  of  it  in  favour  of  the  intention.  But 
Aere  were  no  such  general  words ;  and  the  intention  of  the 
person  who  created  the  power  could  not  prop^ly  be  ful« 
filled,  unless  the ybrm  was  strictly  pursued. 

So  where  the  execution  of  a  power  of  revocation  and 
appointment  is  directed  to  be  by  deed  indented  and  en- 
rolled,' or  a  deed  to  be  enrolled  in  a  particular  court,  that 
requisite  must  be  complied  with^  in  order  to  give  eflfect  to 
the  appointment". 

But  when  a  power  is  given  to  appoiilt  uses  of  land,  or  of 
per8ona^e8tate  generally,  or  by  will,  or  by  deed  expressly, 
ynthovLt  prescribing  the  manner  in  which  either  of  them  is 
to  be  executed  ;  the  instrument*  is  intended  in  law  to  be 
such  an  one,  as,  in  the  utmost  strictness,  is  proper  for  the 
disposition  of  that  which  is  the  subject  matter  of  the  ap-' 
pointment  ^.  Consequently,  if  the  subject  of  the  power  be 
land,  and  it  be  to  be  executed  by  will,  the  will  must  pursue 
the  form  required  by  the  statute  of  firauds.  But,  if  the  sub- 
ject of  the  power  he  personal  property,  it  may  be  executed 
by  a  testament  in  the  ordinary  form ',  unless  in  cases 
where  no  interest  passes  firom  the  donee  of  a  power  directed 
to  be  executed  by  will,  but  the  will  merely  apportions  an 

**  Earl  of  Darlinston  v.  '  Longford  v.  Eyre,  i  P. 

PuUeney,  Cowper,  260.         '  Wms.  740 ;  and  see  Wagstaff 

«  Diggeefk  case,  1  Co.  1 73 ;  v.  Wagstaff,  a  P.  Wms.  258. 

Hawkins,  v.  Kemp,  3  East,  >  Duff  v.  tMull^  1  Bro. 

410.  Ch.  Rep.  147. 
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APPOINT.     iQtereBt  preated  and  given  by  a  previooB  instrument ;  for 

. 1_  in  such  case,  as  the  appointor  is  not  the  person  who  makes 

the  charge  or  affects  the  estate,  it  is  not  necessary  that  such 
will  should  be  conformable  to  the  statute  of  frauds, 
although  the  subject  of  the  appmntment  be  land. 

And  a  power  of  appointment  to  be  executed  by  a  will, 
attested  by  two  witnesses,  will  be  well  made,  by  a  will 
4o  attested,  although  it  be  of  lands,  because  the  appoint- 
ment does  not  derive  its  effect  from  the  statute  of  wills, 
but  by  the  deed  creating  the  power  >^. 

But,  if  the  instrument  for  executing  a  power  be  expressly 
required  to  be  attested  by  tioo  witnesses ;  a  will  not  so  exe- 
cuted  will  be  invalid,  though  the  property  may  be  personal, 
and  although  that  form  is  not  requisite  to  a  testament  of 
personal  estate ;  for  the.  instrument,  in  such  case,  must 
comply  with  the  requisitions  imposed  by  the  donor  of  the 
power  ^*  And,  upon  the  same  principle,  if  the  creator 
of  a  power  direct  it  to  be  executed  by  a  writing  testified 
by  ttoo  witnesses  only,  an  instrument  so  executed,  though 
purporting  to  be  a  will,  will  be  valid,  in  law,  to  carry  that 
which  is  the  subject  of  the  power,  although  it  be  land  ^ 

And.  if  a  power  be  executed  by  will,  such  will,  it  should 
seem,  must  be  regularly  proved  as  such  before  it  can  be 
made  use  of,  either  at  law  or  in  equity,  as  an  execution  of 
the  power :  for  where  a  feme  covert,  having  a  power  to 
appoint  personal  estate  by  will  executed  in  the  presence  of 
two  witnesses,  bad  left  a  testamentary  paper  not  so  testified, 
•  by  which  she  disposed  of  a  part  of  the  property  subject  to 
the  power.  Lord  Chancellor  Hardwicke  objected,  that  this 
was  no  will,  because  it  had  not  been  proved  in  the  ecclesi- 
astical court :  which  was  attempted  to  be  answered,  by 
urging  that  it  was  only  a  writing  of  v^feme  covert  executing 
a  power,  and  not  strictly  a  will,  the  husband  not  consent- 

^  Feam.Ca.andOp.  A32.  '  D^  v.  Thwaites,  cited 

*  See  JRonv.  Etcher,  3  Atk«  3  Ch.   Ca.  69,  reported   t 

i|;6 ;  and  see  T%urxton  v.  Atf.  Vem.  80 ;  but  this  point 

Gen.  1  Vem.  340.  not  made  there. 
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ing  to  it ;  so  that  it  could  not  be  a  will,  neither  could  it  be    A^POlNT- 

proved  in  the  ecdesiastical  court ;  but  was  only  a  power 

^riiich  would  take  its  operation  from  th^  osiginaV  deed  by 

which  it  was  created :    his  lordship,  however;    waa  of 

opinion,  that,  though,  in  the  notion  of  law.  a  wife  could 

not  make  a  will,  yet,  when  a  feme  covert  had  a  separate 

power  over  her  estate,  and  might  dispose  of  it  by  will,  what* 

eyer/sort  of  writing  she  left,  it  ought  first  to  be  propoupded 

08  a  will  in  the  spiritual  conUK 

.    And  an  instmment,  made  in  execution  of  a  power,  re* 

tains  all  its  essential  properties  and  qualities,  and  is,  ia 

law,  considered  as  liable  to  all  collateral  circumstanGeSi  in 

like  manner  as  it  would  have  been,  if  made  with  any  other 

view  K  And  therefore,  in  the  case  of  a  will  made  in  execu** 

tion  ofii  power,  although  it  does  not  derive  its  effect  from 

the  statute  of  wills,  but  from  the  deed  creating  the  power, 

«ad  operates  as.  an  instrument  of  apppiatment  of  uses  pre«> 

TiouBly  created,  and  not  as  a  devise  of  the  l^nd  ^.;  yet  it  is 

to  be  construed  in  the  same  manner  as  if  it  were  a  prbper 

.wiU',  to  prevent  die  confusion  there  would  be,  if  a  testa<r 

mentary  disposition  were  to  be  construed  sometimes  in  one . 

way,  and  sometimes  in  another^    It  follows,  therefore,  that 

a  will,  in  execution  of  such  power,  (supposing  it  to  be  (^ 

lands),  would  be  alterable  or  revocable,  according  to  the 

statute  of  fnjxdBfbycaHcel/atiimflfc. ;  or,  according  to  law, 

by  any  of  thou  methods  which  would  effect  the  same,  in 

case  of  a  strut  ox  proper  devise  ^  (i), 

*  RossY.  JEirer,  3  Atk.166.  "  i  Ves.  139 ;  2  Ibid.  77, 

*  Hatcher  v.  Curtis  et  al.  "  a  Ves.  ai2. 
%  Freem.  61 ;  S.C.  aEq.Ca.  •  See  Cotter  v,  Lay^r,  % 
Abr.  671,  673  ;  ef  /jer  Lord  P.  Wms.  623. 
Hardw.  1  Ves.  139 ;  aVes^.77, 

• 

(1)  Vide  tide  v.  lisle,  1  Bro.  Chan.  Rep.  533  ;  Iaiw^ 
rence  v.  WaBis,  2  lb.  319 ;  also  Cotter  v.  Lai/er,  2  P.  Wma, 
J&9Q ;  Rich  r.  Beaumond,  3  Bro.  Par.  Ca.  308 ;  iu  which 
jL  power  given  to  an  unnMOtied  woman  to  dispose  of  her 
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APPOINT-        And  hence,  also,  a  will  made  in  the  execution  of  a 

[_^  power,  is  revocable,  without  any  power  reserved  for  that 

purpose  P ;  which,  as'  we  have  before  seen*,  is  necessary, 
in  Order  to  authorize  a  revocation  of  an  appointment  by 
deed. 

So,  if  llie  appointee,  under  a  power  executed  by  wUi,  die 
■before  the  appointor,  all  interest  which  he  would  have  taken 
under  such  will,  had  he  survived,  will  lapse  ^;  for,  although 
the  interest  of  the  appointee  arises  out  of  the  power  to 
make  a  ^Uy  and  the  general  notion  of  law,  as  to  u  power, 
is,  tbat  imy  one,  taking  under  the  directions  of  a  will  made 
in  the  execution  of  a  power,  takes  under  the  power  in  the 
same  manner  as  if  his  name  were  inserted  in  it;  yet  diey 
must  take  according  to  the  nature  of  the  power  and  in- 
strument taken  together;  therefore,  ifa  power  be  executed 
by  will,  it  must  be  construed  to  all  intents  like  a  will; 
of  the  essence  of  which  species  of  conveyance  it  is,  to  be 
,  ambulatory,  revocable,  and  incomplete,  until  the  death  of 
tile  maker  of  it ;  nor  can  any  one,  dying  in  the  testator's 
life,  take  under  it.   Therefore,  a  person  appointing  by  will; 
rom  the  nature  of  the  instrument  he  uses  (which  every  one 
8  supposed'  to  know),  does  thp  same  as  if  he  paHkul^hf 
'  expressed  that  the  appointment  should  only  take  effect  in 

case  the  appointee  survived^  Thus,  where  a  feme  covert^ 
by  virtue  of  Ae  power  reserved  to  her  oh  her  maniage, 
made  her  will,  and  appointed  a  sum  of  money  to  hertiephew, 
who  died  ia  her  life-time.  Lord  Hardwicke  held,  that  the 
appoirftment.  was  void  by  his  death,  in  the  nature  of  a 
lapsed  legacy,  and  nothing  passed  to  his  representative '. 

P  Lawrence  v.    Wattisy  2  2  Ves.  65 ;  and  see  Duke  of 

Bro.  Rep.  319.  Marlborough  v.  Lord  Gothic 

^  1  Yes.  135;  2  Ibid.  612.  p/iin,  Ibid.  61 ;  and  Soutkbi^ 

'  Oke  V.  Heath,    1  Ves.  y.  Stonehouse,  Ibid.  61  «• 
135;  Maddivm  v.  Andrew, 

~— ^^^^-^— ^— ^-^~-^-^— ^^— — ^— —        —      -     -  '■  - 

estates  by  will,  was  held  to  be  suspended  by  her  sub- 
sequent maniage ;  but  the  Lords  reversed  the  decree,  upon , 
appeal,  and  r^erred  the  matter  to  the  opinion  of  the 
Judges. 
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So  if  an  appointment  by  will  be  made  to  the  heir  at  law 
of  the  testator,  for  the  same  estate  as  he  would  have  taken 
by  descent,  he  will  so  take,  in  like  mourner  as'if  the  estate 
were  devised  to  him  by  a  proper  will,  and  not  take  by 
purchase '. 

And  as,. in  case  of  the  execution  of  a  power  directed  to 
be  executed  by  wili,  all  incidents  and  coii^«9^eiu»er  affecting 
a  will  attach  upon  it ;  so  also,  if  the  appointment  be  made 
hf- deed,  such  deed  will  likewise  operate  precisely  in  the 
same  manner  when  made  in  execution  of  a  power,  as  when 
used  for  any  other  purpose.  Thus,  where  lands  were  cotK 
veyed  to  trustees,  for  such  uses  as  E.  should  appoint ;  who 
voluntarily,  by  writing  under  her  hand  and  seal,  limited 
the  uses  to  H.  and  afterwards  destroyed  this  deed,  and 
liuQuted  the  uses  to  others,  without  there  being  any  power  of 
revocation  reserved  in  the  first  deed,  it  was  held  that  she 
was  bound  by  the  first  limitation,  and  it  was  not  in  hei* 
power  to  alter  it;  for,  where  the  power  is  once  executed  by 
deed,  and  no  power  is  reserved  to  revoke  or  alter  it,  a  subse 
qaait  limitation  by  another  deed  is  void  *.  So  if  a  power 
were  reserved^  to  limit  a  trust  by  (deed  or  will,  and  it  were 
once  limited  by  deed,  it  could  never  afterwards  be  altered : 
for  trusts  were  governed  by  the  rules  of  law,  though  the 
execution  of  them  were  only  compellable  in  a  court  of 
equity.  But  if  the  limitation  were  by  will,  which  in  its 
own  nature  is  revocable,  it  might  be  revoked  or  altered  as* 
the  party  pleased. 

Bat  in  Langley  v.  Broum%  Lord Hardwicke  suggested, 
tbat  a  distinction  might  be  taken  where  there  are  two 
powers,  viz*  a  power  to  appoint  uses,  and  a  power  to  re- 
voke uses ;  in  which  case  his  lordship  inclined  to  think 
that  they  nught  both  be  executed  at  once,  as  they  should 
seem  to  be  distinct  and  separate  powers.    And* so  also  the 
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•  Hurst  y.  Winchelsea,  i         *  Hatcher  v.  Curtis  et  at. 
Blac,  Rep.  187.  Freem.  61. 

"  2  Atk  201. 
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APP0lf9T-     role  admits  of  an  exception,,  where  the  person  in  whose 
'  /  favour  the  power  is  created  takes  under  it  in  respect  Of  a 

particular  character;  (?ls  in  the  character  of  a  younger 
child);  and  by  collateral  events,  as  the  death  of  the  elder, 
he  loses  that  character;  for  as  he  thereby  ceases  to  have  a 
capacity  o€ takingxmder  the  appointment^  the  appointment 
is^  as  it  w^e^  lapsed,  and  the  appointor  may  make  a  new 
appointment,  in  favour  of  those  who  succeed  to  the  cha- 
racters sustained  by  the  first  appointee  %  which  seems 
to  be  a  reasonable  construction,  made  to  answer,  the  intent . 
of  the  parties,  and  to  avoid  inconveniencies  and  absur- 
ditiesy  and,  agreeably  to  the  general  grounds  of  the  court, 
in  construing  the  words  "  younger  children/'  which  have 
received  a»very  great  latitude  of  construction  to  answer 
the  occasions  of  families  'and  the  intent  of  the  parties ;  an 
eldest  daughtw  having  often  been  construed  to  be  a 
younger  chUd,,  when  /a  provision  was  made  for  younger 
children,  and  there  was  no  other  provision  for  a  daughter, 
but  the  estate  limited  to  go  ov^r ;  and  a  younger  son  be- 
GQBimg  an  eldest,  has,  under  certain  circumstances,  been 
c^onsidered  as  an  eldest,  to  exclude  him  from  the  benefit  of 
the  portion;  and  Lord  Harcourt,  in  Beal  v»  Beat,  laid  it 
down  as  a  rule,  that 'younger  children  should  be  consi- 
dered to  he  such  as  **  did  not  take  the-  estate,  and  were 
not  the  head  and  representative  of  the-  family."  Lord 
Cowper,  therefore,  in  analogy  to  these  constructions,  in* 
ferred,  that  the  continuing  of  T.  in  the  capacity  or  cha- 
racter of  a  younger  son  to  tiiie  time  of  the  provision  taking 
effect  in  point  of  payment,  was  a  tacit  or  implied  condir 
lion  annexed  to  the  appointment^.  And  the  determination 
of  Lord  Cowper,  ,in  this  case,  .w[a»  afterwardi^  approved 
by  Lord  Talbot  in  the  case  of  Jerkyn  v.  Fellowi »,  apd  by 
I^ord  Hardwicke  in  Lord  Tinhorn  v.  Webb\  where  his 

»  And  see    Chaddick  v.  ^  Hele  v.  Bond,  Prec-  Ch. 

Doleman,  aVem.528;  Lord  474. 

TttiT^am  V.  Webb;    %  Ves,  *  Rep,  temp.  Talb,  93. 

'Jia  •  a  Ves,  198,  «12. 
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lordship  carried  the  same  prmcioles  to  a  direction  under     appoint- 
a  power  for  provision  for  younger  children,  in  default  of ■' 


appointment;  his  lordship  holdings  that  there  could  be  no 
difference  between  the  one  and  the  other,  the<ol\)ects  being 
ihe  same. 

A  power  of  appointment  may  also  be  executed  at  dif-  Powenofap. 
ierent  times,  over  differeiKt  parts  of  the  premises  subjected  E^'exe^edat 
to  the  power,  and  it  is  highly  reasonable  that  it  should  he  different  timci. 
fio ;  for  there  may  be  many  cogent  reasons  to  render  it 
•coavenient ;  as  children  hemg  more  or  less  numerous,  a 
wife's  additional  fortune,  or  her.  good  behaviour  and  merit,  - 
or  many  other  circumstances  of  a  family.    And  what  is 
such  a  power  but  a  mode  of  conveyance,  putting  the  tenant 
for  life,  quoad  hoc,  into  the  same  condition  as  if  he  was  to- 
iiant  in  fee  ?    So  in  the  case  of  Bovey  y.  Smith  %  the  court 
«aid,  that  where  a  maa  has  a  power  of  appointing  a  fee,  he 
•might  execute.it  at  seyeral  times,  and  appoint  an  estate 
for  life  at  one  time,  and  a  fee  at  another  \ 

a.  Having  considered  the  species  ofinstrument  by  which  Of  the  form  ana 
an  appointment  may  be  made,  we  should  now  inquire  con-  ,^^^5","^*^^ 
cerpingtheibrm  and  circumstances  requisite  to  give  vali-  appoimmein. 
dity  to  such  instrument ;  as  to  which  it  is  to  be  remarked> 
that  too  rigid  an  adherence  to  the  form  prescribed  by  the       " 
power  cannot  be  observed  ^ ;  but  yet  it  is  not,  necessary 
that  the  words,  or  even  the  form  of  the  power,  should  be 
used,  so  that  the  material  circumstances  of  the  power  be 
pursued,  and  the  party  appears  ^o  have  had  the  subject  of 
the  power  in  contemplation. 

Nor  is  it  necessary  that  anyTeferenceshoruld  be  made  to 
the  power,  if  it  clearly  appear  that  the  party  intended  to 
execute  it;  and  it  has  been  <dways  considered  as  sufficietit 
-evidence  of  such  intention,  if  be  do  that  act  which  tte 

•  1  Vem,  85.                »  67  ;   Zouch  v.  Woolston,    2 

^  And    see    Herring    v.  Burr.  11365    1  Blac.  Rep. 

Broivfif  2  Show.  185;  1  Vent.  281 ;  Doe  v.  Milbome,  2  Fit. 

368;    Doudi.  46;   Digges*H  721,  S.  P. 

^oase,  173;  Lee's  case,  1  And.  ^  loCo.  144^  a. 
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power  authorizes  him  to  do,  bat  which  he  could  not  do 
but  by  yirtae  of  the  power''. 

Thug  where  tenant  for  life,  with  remainder  over  in  strict 
settlement,  haying  a  general  power  of  revocation  and  new 
appointment,  conveys  to  a  purchaser  by  lease  and  release, 
bargain  and  sale,  or  feofiment,  without  noticing  his  power, 
this,  if  the  formalities  prescribed  by  the  power  are  pnrsaed, 
will  be  a  valid  and  substantial  (though  an  informal)  ezecu- 
tion  of  the  power;  for,  as  the  party  cannot  vest  the  fee  in 
the  purchaser  but  by  virtue  of  this  power,  it  is  sufficiently 
evident  that  the  act  was  intended  to  be  in  execution  of 
iBUch  power  ^ 

But  although  a  man  may  execute  a  power  of  appoint- 
ment, without  particularly  reciting  or  referring  to  the  deed 
creating  the  power,  yet  the  irutrumetU  by  which  the  powtf 
is  executed  must  have  reference,  on  the  face  of  it,  to,  or 
mention^  the  esiate  on  which  it  is  to  operate ' :  for  according 
to  /the  rule  laid  down  in  Sir  Edward  Clerks  case  <^  (which 
is  the.  true  rule),  wh^re  one  having  a  power  to  appoint  by 
will' makes  a  will,  without  anyrtsference  to  the  power,  Ihe 
appointment  shall  have  no  effect,  unless  the  will  would 
otherwise  hav^  no  operation. 
-    And  the  circumstance  of  there  being  no  assets  to  feed 


**  Probert  v.  Morgan^  i  Atk. 
44i>  669>  See  Ckre*8  case, 
6 Co.  1 7 ; CrcEliz. 877;  Cro. 
Jac.  31 ;  Maddison  Y.Andrew, 

1  F.  Ves.  58;  2  Bro.  Ch.Ca. 
303;  Hob.  160;  Co.  Lit 
271,  b,  (note)  ;  Buckland  v. 
Barton,  2  Hen.  Black.  136 ; 
Andrews  v.  Emmett,  2  Bro. 
Ch  Ca.  297;  Standen  v. 
Standen,  2  F.  Ves.  589 ;  3 
Ibid.  469;  Scrope'B  case, 
loCo.  143 ;  Guy  V.  Dormer, 
T.Ravm.  293;  Veggy.Degg, 

2  P.  Wms.  414. 
Mbid  ' 


'  Probert  v.  Morgan,    1 
Atk.  441 ;  Moubon  v.  Hu^ 
chinson,    1  Atk.  559,  659; 
S.  C.  2  Eq.  Ca-  Abr.  n.  (a); 
eivide  Ex  parte  Caswell,  i 
Atk.  559 ;  Poulson  v.   Wel- 
lington,   2  P.  Wms.    5^ ; 
Langham  v.  Nenmf,  3  Vw 
jun.  468;  Halei  v.  Marge- 
rum,  Ibid.   299;    Ctr^  V. 
Slee,  4  Ibid,  60 ;  Co.  lit 
971  ,b,  notes ;  and  see  Buck-^ 
landv. Barton,  2  Hen.  Black- 
stone,  136. 

«6Co.  I7,b. 
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%  residuaiy  dispositioQ^  or  even  to  pay  general  legacies^  APPODTT* 
without  construing  the  will  to  be  an  execution  of  the 
power^  is  not  deemed  a  sufficient  circuztistance  to  take  the 
case  out  of  the  rule^  where  there  is  no  disposition  particu- 
larly applicable  to  the  subject  of  the  power,  and  the  ex- 
pressions of  the  deVise  be  equally  applicable  to  the  other 
properties  of  the  testator  ^. 

If,  however^  the  estate  over  which  the  testator  has  a 
power  of  appointment,  be  referred  to  in  terms  which  in- 
clude it  with  the  other  property  of  the  testator,  it  seems  to 
be  sufficient  to  subject  it  to  this  power,  although  it  be  not 
particularly  set  forth ;  for  if  a  man  has  power  to  charge 
an  estate,  it  is  not  necessary,  in  the  execution  of  it,  that 
he  should  refer  to  the  deed  out  of  which  the  power  arisej? ; 
for,  in  a  court  of  equity,  it  is  enough  that  his  intent  ap*- 
pear ;  and  if,  in  the  execution,  he  sufficiently  describe  the 
estates  he  has  a  power  to  charge^  the  estate  will  bo  bounds 
especially  where  the  person  charging  is  a  purchaser  of  the 
power  K 

But  if  a  person  seised  of  an  estate,  convey  it  to  another, 
in  such  a  manner  as  that  an  estate  or  interest  either  stifl 
continues  in,  or  results  to  himself  by  force  of  the  convey- 
ance, or  vests  in  another  until  an  appointment  be  made 
of  it  conformably  to  the  power;  and  he  execute  a  convey- 
ance of  the  estate,  or  an  interest  out  of  it,  which  may  take 
effect,  either  out  of  the  legal  estate  which  remained  in,  or 
resulted  to  him,  or  by  virtiie  of  the  power  indifferently^ 
and  if  the  deed,  creating  the  power,  is  not  recited  or  referred 
tOf  the  instrument  will  operate  upon  his  interest  and  tiot  upon 
his  power.  Thus  in  Sir  Edward  C/ere*B  case,  before  re- 
ferred to,  it  was  determined,  that  where  a  man,  seised  of 
lands  in  fee,  made  a  feoffment  to  the  use  of  such  person 

^  Andrews  v.  JEmmettj  2  .Clifford,  1  Atk,  441,  559; 

Bro.  Rep.  Cha.  297;  and  and  see  6  Go.  1 7,  1 8 ;  5/an- 

«ee  Standen  v.  Stamen^  s  den  v.  Standen,  2  Ves.  juu 

Ves.  inn.  589 ;  3  Ibid.  469.  589 ;  and  3  Ibid.  46^. 

*  Probert  v*  Morgan  and 
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APPOINT-  and  persons,  and  of  such  estate  and  estates,  as  he  Aoojd 
.^^^^ — .J. — «  ctppoint  by  his  will;th%  use,  by  operation  of  law,  yestbd' m 
the  feoffor,  and  he  was  seised  of  a  qualified  fee,  that  is  to 
feay,  a  fee  subject  to  be  defeated  bp  (kchrdtion  and  Umita^ 
Hon  made  according  to  his  power,  Ahd,  that  if,  ifi  lAith 
case,  the  feoffor,  by  his  will,  limited  estates  "  according  to 
his  power  reserved  to  him  on  thefeaffmetU^*  there  the  estate 
6houId  take  efect  by  ford  of  the  feoffment,  and  the  use  he 
diretted  by  the  W//;  60  that,  in  such  case,  the  teiliVr^  but 
declaratory  i  but  if  the  feoffor  d^ise  thi  faifditself,  as  owner 
of  the  land,  without  any  reference  to  his  authority,  there  it 
should  pass  by  the  will;  for  the  testator  having  a  devisable 
estate  in  him,  and  also  a  pov>er  to  limit  an  use,  and  he  had 
an  election  to  pursue  which  of  them  he  chose  -,  and  idien 
he  devised  the  land  itself  without  any  reference  to  his 
)power,  he  declared  his  intent  to  devise  <t»  estate  by  his  wiUf 
tis  owner  of  the  land ;  and  not  to  limit  an  use,  according  to 
his  authority  ** 

And  whether  the  estate  remaining  in  or  resulting  to  the 
owner  of  the  land  be  a  legal  or  only  an  equitable  or  trust 
estate,  it  will  be  the  same';  for  a  trust,  estate  is,  in 
equity,  to  be  considered  and  construed  it^  the  same  manner 
as  a  legal  estate  is  at  law. 

And  so  if,  upon  view  of  the  insttument  by  which  the 
power  is  C6tatended  to  have  been  executed,  the  intention 
ktands  in  equilibrio,  ^s  if  it  be  so  fJramed,  that  whether  it 
\>e  determined  to  be  a  good  execution  of  his  power,  or  not, 
yet  the  deed  by  which  the  power  was  executed  must  be  in 
part  invalid ;  the  limitation,  it  seemsi  will  take  effect  out 
of  the  interest  of  the  donee  of  the  power,  and  not  out  of 
the  power";    for  the  law  will  construe  it  as  the  act 

^  6  Co.  17,  b;  et  vide  sup. ;  »  See  ^rown  v.  Ttwhr, 

Lit.  log,  a ;  and  see  King  v.  Cro.  Car.  38 ;  Pow.  row* 

MeHin^9  1  Vent.  225,  ai  ^  133  ;>  Sir  Ed.  C&re's  case, 

ihispomt.  4thr^oI. 
^  tiz  p^rte  Casweil,  I  Aik. 
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of  one  who  is  owner  and  may  dispose  of  it  as  such,  ftnd     AFPOIKT- 

♦  MSMT9. 

not  as  a  declaration  of  the  uses,  which  is  an  authority     .... 
only;  and  to  construe  it  as  a  deed  for  one  part,  and  as 
ta*  authority  for  another  part,  is  contrary  to  law. 

And  where  the  power  is  to  enable  the  donee  to  charge  an 
estate  with  a  certain  sum,  the  rule  of  law  is  the  same; 
namely,  if  the  charge  may  possibly  take  effect  out  of  the 
interest  of  the  donee  of  the  power  in  the  estate  charged,  it 
shall  do  so;  even  though  such  interest  of  the  person, 
having  both  a  power  and  legal  estate,  may  eventually  prove 
insufBcient  to  answer  the  charge  he  makes  upon  it". 

And,  if  a  man  having  both  an  interest  in  an  estate,  and 
h  power  to  charge  it  by  appointment,  and  execute  the 
power  by  a  wiU  which' -cannot  take  effect  as  an  appoint- 
ment, by  reason  of  a  subsequent  extinguishment  of  the 
power»  the  appointment  shall  be  sustained  as  a  charge  upon 
the  interest  which  the  appointee  had  beyond  the  power  \ 
For^  ferThurlow,  Chancellor,  though  the  power  is  gOne, 
and  the  aet  done  purports  to  bean  execution  of  his  power, 
yeti  where  the  evident  intent  is  that  the  charge  should 
take  place  on  the  estate  at  all  events^  it  must  be  sustained 
out  of  the  interest  he  had  at  the  time  of  his  death. 

86  also  all  other  incidental  circumstances  prescribed  in 
the  power^  as  the  consent  of  third  persons,  the  form  of 
executing  the  instrument  of  appointment^  subscription  of 
witnesses,  and  the  like,  must  be  strictly  observed  ^  Thus, 
w)ief^  a  testator  devised  his  estate  to  such  uses  as  his 
wife,  with  the  consent  of  his  trustees,  should  appoint,  and 
,she  made  a  will  thereof  without  such  consent,  this  was 
held  to  be  no  appointment;  and  the  original  testator  vras 
txmndered  as  dying  intestate  as  to  so  much  of  his  property 
as  was  so  devised^. 

*  Jenkimv.Keymis,  Hard.  ^  See  Scrop^B  case,  i  Co. 

595;    1  Ca.  Ch.  103;  but  144;  Hibbett  v.  Lee,  Hob. 

most  accurately  reported,'!  312. 

lev.  150.  *  Sympson    v.    Hifmsby, 

"*  O^  V.  Hudion,  3  Bro.  Prec.  Ch.  45a. 
IlejK  Chan.  31. 
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APPOUft-        So,  wbere  estates  were^oa  the  sftfurciage  of  JF^withlf. 
•  ccsaveyed  and  settled  to  oertain  us«b  tibarein  particulady 

mentioiiedy  with  a  power  to  JP.  by  his  last  will,  or  any 
writing  pyrportiag  to  be  his  last  will,  imder  his  hand  and 
seal,  attested  by  three  or  more  credible  witnesses,  to  charge 
thie  premises  with  any  sum  or  sums,  not  exceeding  a,OQ0l. 
to  be  paid  to  such  persons,  and  in  sudi  portions^  at  he 
should  appoint'.  JP«  by  hia  will  in  writing  under  his  hand 
attested  by  three  witnesses,  bdt  not  sealed,  recitmg  his 
*  ipower  of  charging  the  premises  with  th^  ^,000/.  disposed 
of  the  jM»ne  to  D.  and  others  (being  his  fobittons)  in  tha 
proportions  therein  mentioned.  And  the  Judges  of  the 
King's  Bench,  <m  a  lefisrence  from  Chancery,  determined, 
op  argiunent>  that  the  will  was  roid,  aa  a  chas^,  for  want 
of  rbeing  sealed. 

So,  where  a  power  of  revocation  was  reserved  to  be  ex- 
.ecuted  by  beiQg  attested  by  six  witnesses,  and  the  execution 
was  by  will  executed  in  the'  presence  of  three  witnesses 
9ofy,  it  waa  detiermined  not  to  be  a  good  execotion*. 

The  fettering  and  circumscribing  powers  of  this  Icind 
arises  from  jealousie$  on  both  sides ;  first,  on  the  side  of 
the  next  of  kin,  that  the  party  may  hot  be  iDfluenced  to 
do  acme  act  to  dispose  of  the  property  so  as  >  weidd  pre- 
vent.their  having  the  benefit  of  it;  secondly,  other  per- 
sona, as  a  husband,  nuiy  apprehend  that  there  icnay  be  acme 
nndne  ^sethods  used  to  sufprisa&e  wife  into  an  atft  wilich 
might  deprive  him  of  the  adrantage  he  expected  from  her 
fiortmie.  And,  althou^  there  is  no  inatnuieiM;  thai^ie* 
quires  00  Uttle  aeremony aa  a  williwhereof  piNraonal  estate, 
yet,  to  reject  any  part  of  the  power,  provided  aa  a^naees- 
aary  caution,  in  order  to  prevent.^  dispasition  by  aovpiiae 
or  undue  means,  is  what  the  court  will  not  warrant^ 

'  Dormer-  v.  Tkurlandf  .2  ^  Ito§$  y.  Ewer,  3  Atk. 

P.  Wms.  506 ;  and  see  Pow.  136  {  and  see  Spranger  v. 

Pow.  141.  Barnard,  2  Bro.Cb.  Rep. 

^  Bath  and  Montagu^Afh.  .^85. 
SGh.Gla.£ji;  2preem.  193 
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And  the  rule  is  the  Bame^  although  the  power  of  appoiut-  APPOIOT' 
ment  be  resenred  to  be  executed  hj  the  owner  of  the  estate 
himself;  for  when  a  man  has  restrained  himself  by  a  par^ 
ticular  power,  he  has  no  right  to  dispose  of  his  estate  but 
by  exactly  pursuing  that  power  ".  In  the  consideration  of 
these  cases^  the  question  not  being,  whether  the  instru- 
ment,  by  which  the  power  is  executed,  be  in  itself  suffi- 
cient, as  an  independent  conveyance,  to  cany  the  estate 
or  interest  which  is  the  subject  matter  on  which  the  power 
is  to  operate ;  but,  whether  it  be  that  instrument  which 
the  author  of  the  power,  (who,  as  owner  of  the  estate,  had 
a  right  to  annex  any  forma  that  he  pleased,  however  arbi- 
trary, to  tlie  execution  of  it),  meant  and  intended  in  the 
creation  of  it.  For,  if  it  be  not  that  instrumeiit  which  he 
required,  the  claimant  under  the  power  can  have  no  title, 
unless  he  shows  some  equitable  groiund  upon  which  these 
circumstances  ought  to  be  dispensed  With ;  since,  if  the 
power  does  not  take  efiect,  and  the  creator  of  it  makes  no 
further  disposition  of  his  estate,  the  claim  of  the  heir  at 
law  or  personal  representative  comes  in,  whose  titles. are 
complete,  and  must,  therefore,  prevail  in  this,  as  in  every 
other  case  of  imperfect  assurances.  And  upon  this  prin- 
ciple alone  is  it  possible  to  support  many  of  the  decisions, 
which  will  next  fall  under  our  conrideration ;  namely, 
those  which  have  been  deemed,  in  Chancery,  exoeptibns 
to  the  rule  respecting  the  strict  performuice  of  all  inci 
dental  circumstances;  for,  we  shall*  find,  that  in  cases 
Where  pdwers  respecting  lands  have  been  directed  to  be 
executed  by  will,  the  Court  of  Chancery  have  dispensed 
iii2tlL  that  clause  of  tjie  statute  of  frauds  that  requires  the 
-attestation  of  three  witnesses ;  and  have  held  a  will,  in 
execution  of  a  power,  good,  although  it  hath  only  been 
attested  by  two  witnesses.  Now  as  there  is  no  position  of 
law  more  clear  and  decided,  than  that  the  Court  of  Chan* 
eery  cannot,  in  any  case,  however  favourably  cireum- 

■  Bath  V.  Moniame,  3  Ch.    Atbemairle  v.  jB.  0^  Bath,  2 
€!a.  107 ;  and  see  Uuiche$8qf   Freem.  193 ;  3  Cna.  Ca.  55. 
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APPOINT-  stanced,  support  a  will  to  which  the  attestation  of  three 
witnesses  is  required  by  that  atatnte,  unless  that  form  be 
complied  With^  the  only  ground  upon  which  the  court  can 
exercise  an  «(}uitable  jurisdiction  to  dispense  with  that 
circumstance  is,  by 'considering  a  will,  under  such  predi- 
cament, not  to  be  strictly  a  will,  but  to  be  a  distinct  kind 
of  instrument^  in  nature  of  .a  will^  made  in  execution  of 
a  power.  -  And  this  mode  of  considering  such  a  will  is  not 
inconsistent  with  the  rule  we  have  mentioned  before  4 
namely,  **  that  where  a  power  is  directed  to  be  executed 
by  a  will,  it  shall  be  presumed  that  such  a  will  is  to  hav^e 
all  the  requisites  necessary  to  the  constitution  of  a  regular 
win,  according  to  the  nature  of  the  property  it  is  4o  ope* 
rate  upon,  and  to  be  liable  to  all  the  contingencies  to  winch 
a  strictly  iegal  will  wotdd  be  subject^''  for,  that  rule  was 
adopted  ^to  e£fectuatc  the  intention  of  the  creator  of  the 
power;  but,  when  the  court  are  to  look  at  the  instrument 
when  executed,  qua  the  execution  of  a  power,  they  are 
then  not  bound  to  consider  the  instrument  of  the  doiiee 
of  the  power  strictly  as  a  will,  which  it  is  not,  but  as  an 
instnnnent  taking  effect  out  of  the  deed  creating  the'power, 
and  made  in  executron  of  the  power ;  and,  in  tbis  view, 
not  affected  by  the  statute  of  frauds  \ 

Thus,  where  2\  made  a  settlement  of  lands  to  the  use 
of  himself  for  Kfe,  and  afterwards  to  such  child  or  children, 
asd  for  such  estates,  &c.  as  he  should,  by  qny  writing 
under  his  hand  ^and  seal,  testified  by  ihree  credible  wit- 
nesses, limit  and  appoint;  and-  afterwards  made  a  will 
under  his  hand  and  seal,  but  which  was  executed  in  the 
presence  of  two  witnesses  only  ^;  yet  it  was  decreed  to 
be  a  good  execution  of  the  power ;  for,  though  it  was  not 
effectual  as  a  will,  being  Toid  by  the  statute  of  frauds,  yet 
it  was. a  writing  which  had  all  the  circumstances  required 
by  the  power,  and  should  therefore  be  good  as  a  declara- 
tion of  trust  and  an  execution  of  the  power. 

*  See  Pow.Pow.  147,153;  ^  I^^  v.  Thwaiies,  cited 
Sugd,  Powi  201.  3Ch.CJa.69 ;  S,C.  2  Vem.  80. 
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In  some  cases,  however,  the  Court  of  Chancery  does  not    appoint- 
consider  itself  restrained  to  an  observance  of  the  same  rule  ^^^' 

by  which  the  courts  of  law  are  bound,  with  respect  to  the  yf^^^^  ^  ^-^ 
strict  performance  of  all  incidental  cirqumstances  required  observiince  of 
to  concur  in  the  execution  of  a  power  of  appointment*  dUpcnsed  wiik 
These  cases  are  those  in  which  that  court  regard  the 
end  and  consid^ation  of  the  appointment,  rather  than  the 
strict  legal  xequisitas  prescribed  by  the  terqiB    of   the 
power  to  accompany  it;'  in  which  cases  the   court  will 
relieve  against  the  non-observance  of  circumstances  of 
mere  form  *.    But  the  principal  grounds  on  which  courts  of 
equity  interpose  in  these  cases^  are  those  in  which  the 
omission  of  circumstances  has  been  occasioned  by  fraud 
or  accident,  or,  where  there  is  a  trust  on  the  one  side,  and 
a  consideration  or  confidence  on  the  other ;  for  in  con- 
templation  of  equity,  every  person  executing  an  instru- 
ment to  convey  property  for  a  consideration,  or  under- 
taking a  trust  or  confidence,  is  unrler  a  moral  obligation 
to  make  a  perfect  and  complete  transfer  of  that  for  which 
the  consideration  was  giv^n,  or  with  respect  to  which  the 
tnist  was  reposed  in  him.    And  the  highest  considerations 
in  contemplation  of  courts  of  equity  are  those  of  an  actual 
purchase  for  money,  and  those  of  marriage.     In  favour  of 
these,  therefore,  the  most  liberal  construction  will  be  put  . 
upon  the  Jexecution  of  a  power.     And  a  creditor  being 
also  considered  in  equity  as  a  purchaser  for  a  valuable 
consideration,  the  most  liberal  interpretation  is  admitted 
for  his  benefit.    Thus,  where  G.  having  a  power  to  make 
a  lease  of  her  estate  for  twenfy-one  years  in  possession, 
made  a  lease  to  C,  for  twenty-on|i  y^ars  to  commence  at  a 
future  time,  as  a  security  for  a  debt* ;  the  court  held,  that 
though  the  lease  was  not  good  in  strictness  of  law,  because 
not  made  confonnably  to  the  power,  yet,  that  it  amounted 

»  See  Pow.  Pow.    155;        ■  Pollard  y.  Greenville,  i 
Sugd.  Pow.  212,  371  ;    and    Cfaa.  Ca.  10. 
Burned  v.  Holgrave,  2  Ves. 
64^. 
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AFFOINX.     in  equity  to  a  good  appointment  of  the  lease  for  twent]H>ne 

^ yean ;  and  that  the  leceipt  of  the  profits  was  under  that 

power,  and  subject  to  the  trust  of  the  lease.  ' 

Children  are  also,  in  equity,  considered  as  in  the  nature 
of  creditors,  claiming  a  debt  founded  upon  amoral  obli* 
gation  in  the  parent  to  provide  for  them,  this  being,  in 
equity,  a  good  consideration  upon  which  a  debt  may  be 
contracted.  In  favour  of  all  these,  therefore,  a  court 
of  equity  will  also  dispense  with  the  form  of  the  inslru* 
ment,  in  all  cases  where  the  donee  of  the  power  makes 
such  a  conveyance  as  to  warrant  the  court  in  conduding 
that  he  intended  to  execute  llie  power.  For,  although, 
where  the  question  arises  between  the  original  donee  of 
the  power,  or  his  appointee  without  consideration,  (whose 
claim  can  be  no  better  than  his  under  whom  it  arises), 
and  the  owner,  or  remainder-man,  entitled  to  the  estate  in 
default  of  an  appointment  being  made  under  the  power, 
the  owner  or  remainder-man,  having  a  vested  interest; 
will  be  entitled  against  such  donee  or  appointee  of  the 
power  defectively  executed,  because  the  owner  of  the  in* 
terest  under  the  power,  and  ihe  owner  of  the  subject  out 
of  which  it  is  to  arise,  being,  in  these  cases,  claimants 
upon  an  equal  footing,  no  valuable  consideration  existing 
upon  either  side ;  the  possession  of  the  owner  or  remain* 
der-man  gives  the  best  title  in  law,  and  there  is  no  equip 
table  ground  tn  the  appointee  to  oppose  to  it ;  yet,  as 
between  the  appointee  for  a  valuable  or  good  conside- 
ration, and  the  owner  or  remainder-man,  the  case  is 
different ;  for,  as  the  circumstances  required  to  attend  tine 
execution  of  a  power  are  imposed  solely  for  the  purpose  of 
preventing  surprise  or  fraud  upon  the  donee,  and  as  the 
nature  of  the  transaction,  where  the  appointment  is  for  a 
valuable  or  a  good  consideration,  precludes  any  suppositton 
of  that  kind,  the  act  of  the  donee,  by  virtue  of  the  coo* 
,  sideration  upon  which  it  was  founded,  attaches  imme* 
diately  upon  the  thing  which  is  the  subject  of  the  appoint* 
fnent.    The  title  of  the  owner  or  remainder-man  to  the 
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ititeresl  vested  in  tbe  appointee  b^mg^  therefore^  merely  bs  appoint- 
a  Tolttiiteer,  aiad  wi&oiit  coDsideretiofr,  and  the  title  of  the 
appointee  being  as  a  pttrchaser,  and  upon  consideration, 
a  moral  right  arises  in  favour  of  the  appointee,  upon  which 
the  courts  of  equity  found  a  trust  that  binds  the  thing 
which  is  the  subject  of  the  power,  in  whose  hands  soever 
it  comes.  Hence  the  court,  in  this  case,  doels  not  con-* 
rider  the  form  of  the  conveyance,  but  takes  it  according  to 
the  intent ;  for,  in  'equity,  the  consideration  is*  the  sub- 
stantial  part  of  every  contraot,  whether  civil  or  moral ;  and 
for  that  the  right  is  transferred,  and  what  ought  to  be 
done^is  looked  upon  as  done ;  and,  upon  these  grounds^ 
nelieres  against  the  imperfect  execution  of  the  power**. 

And,  upon  this  principle,  a  covenant  in  a  mairiage  set- 
tlement has  been  held  a  good  appointment  in  favour  of  a 
wife,  who,  in  consideration  of  marriage,  is  regarded  in 
equity  as  a  purchaser  for  a  valuable  consideration.  Thus^ 
where  T.  having  a  power,  under  a  marriage  settlement,  to 
limit  any  part  of  an  estate  for  a  jointure  for  any  wife  he 
should  marry,  married  and  limited  looL  per  annum  out  of 
tiie  estate,  and  covenanted  in  the  deed,  that,  in  case  the 
value  idiould  be  de^cient,  it  should  be  made  up  out  of 
another  estate** :  he  being  dead,  and  the  estate  proving 
deficient,  this  defect  in  the  execution  of  the  power  was 
decreed  to  be  supplied,  and  the  deficiency  made  good  out 
of  other  estates. ' 

'   And,  where  devisees  for  life  bad  a  power,  when  in  pos- 
session, by  9^y  writing  indented,  under  their  hands  and. 
seals,  to  settle  any  part  of  the  premises,  not  exceeding 
500/.  per  annum,  upon  any  wife  which  they  should  re- 
spectively marry,  for  her  jointure,  and  G.  b^ng  seised  of 

*   See  Pow.  Pow.    161 ;  this    case  disapproved    by 

Sugd.  Pow.  342.  Lord  Chan.  King.    Et  viae 

«  Fothergil    V.   Fothergil,  Marchioness  of  Elandford  v. 

a  Freem.  256 ;  and  see  Ckf-  Dutchess    of  Marlborough, 

/brdir.  Burlington,  2  Vem.  2  Atk.  542,  546;  Alford  v. 

379 ;  S.  C-  cited,  2  P.  Wms.  Alford,  3  P.  Wms.  231 . 
{2^9;  seJv1We2P.Wms.668, 
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APPOINT^  the  estate  under,  the  will,  by  articles^  in  consideration  ^f  an 
intended  marriage,  cov^enanted  that  he  or  his  heirs  would, 
after  the  marriage,  according  to  the  power  given  him  by 
his  father's  will,  or  otherwise  (i>  settle,  limit  and  afipoint, 
or  cause  to  be  settled,  limited  or  appointed,  manors,  mes* 
suages,  &c.  of  500/.  per  annum  upon  his  intended  wile  for 
her  jointure,  to  commence  in.  possession  immediately  after 
his  death  if  she  survived ;  it  was  held,  upon  the  principles 
already  mentioned,  that  the  articles  referring  to  the.wiD, 
were  alone\8ufficient*to  bind  the  estate  suDJect  to  the 
power,  and  that  they  operated  as  a  real  charge  and  lien 
upon  the  remainder*man^  (2). 

And,  although  the  power  be  expressly  required  t9  be 
executed  by  one  species  of  instrument,  and  it  is  executed 
by  another,  it  will  in  equity  be  a  good  execution  of  the 

^  Countess  of  Coventry  y,  160;  Strange,  596;  et  vide 
Earl  Coventry,  2  P.  Wms.  arguments  at  large  at  the 
222;  S.C.  Oilb.  Rep.  £q.  *  endof  Francis's  Max.  in  Eq. 


/ 


(1)  See  observations,  in  this  case,  on  the  meaning  of 
the  word  otherwise;  where  the  opinion  of  the  majority  of 
the  Judges  was,  that  it  was  not  a  mere  word  of  course^  but 
operated  as  a  reservatipn  bj^  the  settlor,  of  a  power  to  settle 
other  lands  for  his  wife's  Jointure,  instead  01  those  subject 
to  the  original  power,  if  he  thought  proper,  either  inde- 
pendentv  or  in  aid  of  them. 

'  (2)  Tne  above  cases  seem  also  to  fall  nearly  within  the 

5 principle  laid  down  in  the  fourth  resolution  in  C/ere's  case ; 
or  in  all  of  them  the  donee  was  clearly  invested  with  the 
power,  and  able  to  have  executed  it  properly,  and  indis- 
putably intended  to  execute  it  in  favojor  or  the  appointee : 
and  the  instrument  which  the  court  construed  as  effecting 
that  intent  was  of  the  same  species  as  that  required  by  the 
power,  namel}r,  a  deed.  Then  the  court  went  no  further 
than  it  ordinarily  does ;  it  held,  that  the  consideration  being 
paid  for  the  covenant,  gave  the  covenant  the.  effect  of  an 
actual  conveyance  4  so  that  the  court  only  put  a  construc- 
tion oiHtlie  intent  of  the  covenantor,  and  not  on  the  power, 
or  the  instrumeht  of  execujtion,  as  with  relation  to  the 
j>ower ;  for  that  instrument  answered  in  form  the  descjip* 
*ion  of  the  power.  And  see  Pow,  Pow.  178. 
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power,  in  fitvoor  of  a  purchaser  for  a  valuable  eonsideration,     APPOINT- 

Thusj  where  the  husband  was  tenant  for  life>  with  remainder 

to  his  first  and  other  sons  in  tail  male,  with  a  power  to 

piake  a  jointure  to  his  wife^  <<  by  deed/'  under  his  hand 

and  seal ;  and  having  a  wife  for  whom  he  had  made  no 

provision,  and  being  in  the  Isle  of  Man,  by  his  last  will, 

under  his  hand  and  seal»  devised  part  of  his  lands  within 

his  power  to  his  wife  for  her  life*$  this  was  held  to  be  a 

goo^l  appointment  under  the  power,  although  being  by  a 

revocable  mstmment,  it  was  not  warranted  by  the  terms  of 

the  power,  which  directed  that  it  should  be  by  deed  $  for, 

per  curiam,  this  is  a  provision  for  a  wife  who  had  none 

before,  and  is  within  the  same  reason  gs  a  provision  for  a 

child  not  before  provided  for. 

And  though  the  appointor  be  at  the  time  ad  infant,  and 
incapable  at  law  of  performing  any  legal  act,  yet  the  ap- 
pointment will  be  good  in  equity.  Thus,  where  M.  devised 
lands  to  the  use  of  himself  in  tail,  with  remainders  over^^ 
with  a  power  to  the  several  tenants  for  life,  when,  in  pos- 
session, to  make  a  jointure,  so  as  such  jointure  did  not 
exceed  a  moiety  of  the  estate ;  during  the  infancy  of  one 
of  the  tenants  in  tail,  upon-  a  treaty  for  his  marriage,  his 
iQother  and  he  covenanted  with  the  wife's  relations,  that 
within  six  months  after  he  came  of  age  he  should  settle  so 
much  of  land  as  should  amount  to  lOOL  per  annum  upon 
his  then  intended  wife  for  her  life ;  this  covenant  was  decreed 
in  equity  to  be  a,  good  appointment  in  execution  of  the 

power. 

And  such  covenant  will  be  equally  a  good  execution  of 

a  power  made  in  favour  of  children^as  if  made  in  favour  of 

a  wife'Ci). 

«  Tollett  V.  Tollett,  n  P.    head^  cited  a  Will.  229. 
Wins.  489.  <  Safth  V.  Bianfrey,  Gilb. 

^  Hoilingtheady.HoUingS'    Rep.  Eq.  166.  » 

'11         — • —  --.         ■■-  >- -^^^ 

(1)  It  seems  to  be  necessary,  however,  that  such  cove- 
nant should  be  united  with  the  deed  executing  the  power^ 
either  by  referrin*g  to,  or  reciting,  or  mei^onmg  the  here- 

voL.  IV.  A  A  ditaments. 


3S4 

APPOINt. 

MENTS. 


When  Meet  of 

circimstaQces 

fopplied. 


CLEMENTS    OP      [BOOK  III.   PABT  Iff. 

And  even  an  answer  in  Chancery,  when  given  in  express 
jelfttion^  to  the  power,  has  been  holden  to  be  snch  a  mani- 
festation df  the  execntion  of  a  power  of  appointment  as  a 
conrt  of  equity  would  substantiate  ^.  For  Sir  Joseph  JekyI, 
Master  of  the  Kelts,  said,  vfhert  an  answer  coofeases 
an  appointment,  this  intends  to  aj^pfoint  afteiwaids  in 
due  form ;  and  be  thought  an  answer  was  such  a  mani- 
festation of  the  execution  of  a  power,  as  (he  court  would 
make  good,  as  weft  as  decree  a  pai^  contract,  admitted 
by  th^  answer ;  for  the  statute  was  made  to  prevent  peijury 
in  the  evidence ;  but  there  was  no  ocea8i<m  to  examine 
where  the  eontract  wns  admitted. 

And  as  a  court  df  equity  will  dispense  witb  the  form 
of  the  instrument  by  which  an  appointmeot  in  puiuuance 
of  a  power  is  made,  when  it  is  for  a  valuable  or  good  cen- 
sidemtion ;  so,  likewise,  it'  will  supply  any  deficiency  in 
the  cireum$tMee8  required  to  attend  the  execution  of  such 
power. 

Thus,  where  a  l¥ife>  by  marriage  artides,  had  ai  power 
of  appointing  copyhold;  by  writing  attested  by  three  wit- 
nesses, appointed  by  writii&g  attested  by  two  wilsiesses 
only ;  yet  the  court  said,  that  the  articles  being  foravaluaUe 
consideration,  namely,  that  of  marriage,  were  good,  though 

*»  Carter  v.'  Carter,  Mosely,  365. 


ditamento  subject  to  the  power ;  for,  a  general  coveittBt 
cannot  be  considered  as  an  execution  of  the  power,  or  take 
effect  as  a  lien  attaching  upon  the  estate  subject  thereto : 
as,  a  covenant  to  make  a  jointure  generally,  without  refer- 
lin^  to  any  deed,  ot  mentiomng  any  premises  from  wfaicb 
an  inference  or  presumption  may  be  made  of  the  extent  of 
the  jointure,  or  of  the  subject  on  which  the  jointure  is  to 
attach,  cannot  be  considered  even  as  a  defective  execution 
of  a  power ;  because  there  is,  in  such  case>  no  gromidfiom 
whi(;(ti  a  concliision  can  be  drawn  that  the  penoa  making 
such  general  covenant  had  the  power  in  his  coatemplationy 
unless  it  be  that  it  should,  be  a4fi  execution^  because  the 
person  who  covenanted  might,  by  proper  means,  bav^ 
executed  the  power. 
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not  ia  strictoess  pursuant  to  the  power ;  for  the  courts  in    APPOINT^ 
such  caae  would  supply  the  want  of  circumstances  ^  ' 

&6,  wher^  M.  having  a  power  of  disposing  ot^fiOoL  by 
deed  or  will  executed  in  the  presence  of  three  witnesses, 
to  any  person  she  should  appoint^ ;  being  about  to  many, 
by  articles  ei:e«(cited  in  the  presence  of  two  witnesses  pi4y, 
appointed.  9,qqqL  part  of  the  4,000/.  to  be  for  the  use  and 
bea^t  of  her  intended  husband  duripg  the  coverture  \  and, 
aftn*  her  death,  to  her  son;  liord  Hardwicke  was  of  opi- 
luon,  that  the  articles  amounted  to  an  appointment  within 
tile  power,  i^otwithstanding  there  were  oqly  two  witnesses, 
for  this  court  coiild  suj^Iy  that  defect,  whei;i  it  was  exe- 
cuted for  a  valuable  consideration :  much  more  when  it 
was  ao  oeonliion  pf  a  trust  oply,  as  wfis  Ihe  case  here : 
apd,  lAtbopgh  t)ie  appointment  was  inaccurately  expressed, 
and  in  an  infonnal  manner,  it  woiild  amount  to  a  grant  of 
the  M)0o /.  to  the  husbai^d- 

And,  in  ffivoiir  of  phildren,  ^  court  pf  equity  will  not  only 
^  an  ^ppoini|i9^at  under  a  power  defectively  executed, 
\mi  also  a  pow^  d^fiekciivie  m  iH^V;  as  a  lea^e  made  under 
^  oovenaot  to  stand  m^ei,  in  c^n^ide^tion  of  na^Jtu^l 
afie0tioQ^  Nor  will  it  ¥^  9)S^na)  wh^^her  such  sett)^- 
mwt  litoder  a  powar  be  iiade  b<^ore  fli|ftnria0e,  .or  afiei:  iu 
for  in  it^ases  of  aiding  <the  exf^ioa  of  ^  power,  eith^  fpf 
a  wife  Of  a  child,  it  had  i^ever  entered  the  ^ew  of  the 
court,  whetha'  the  provision  bad  been  fpr  a  valuable  con- 
sidieratioil  or  not>  bi|t,  being  inltended  fpr  a  provision, 
wheitber  valnntary  or  npt,  bad  been  aliways  he^  to  entijtie 
that  eourt  to  giire  aid  to  a  wife  or  child  to  carry  it  in^ 
executioA,  though  defectiv^  loaade  "*. 

N^iAor  is  it  materia],  in  the  pase  of  a  wife  pr  child, 

*  Cotter  v.  Layer,    2  P.  1  Bro.  Chan.  Rep.  368. 
Wms.  623;  Hervey  v.  Her-        *  Prince  v.  Greene,   1  Ch. 

vey,  1  Atk,J56i.  Ca,  161,  264 ;  3  Ibid.  91. 

^  Sflrgismy,Sealy,^A^.        "  See  Hervey  v.  Kervey, 

41a;  S.  G.  Wade  v.  Paget ^  1  Atk.  564,  567. 
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APPOINT-  that  the  person  who  comes  for  the  aid  of  the  court  is  al- 
ready provided  for,  unless  the  provision  already  made  bei 
extravagant;  for  it  is  an  invariable  rule,  that  the  husband 
or  the  father  are  the  proper  judges  what  is  the  reasonable 
provision  for  a  wife  or  child".  And  when  the  court  re- 
fuses its  aid  or  sets  aside  the  appointment  where  the  father 
or  husband  has  done  any  thing  extravagant,  it  does  not,  in 
either  of  these  cases,  break  through  this  general  rule  *;  but 
it  goes  upon  a  collateral  reason,  namely,  that  this  extrava- 
gant provision  either  for  a  wife,  or  one  child  only,  is  a 
prejudice  and  injury  to  the  rest  of  the  family;  and  that 
one  branch  ought  not  to  be  improperly  preferred  to  the 
ruin  of  the  rest. 

But  although  a  court  of  equity  will,  in  general,  aid  an 
appointment  under  a  power  defectively  executed,  in  favour 
of  children,  yet  it  will  not  interfere  in  cases  where  giving 
aid  to  the  younger  children  would  occasion  a  disinherison 
to  the  eldest ;  for  one  principle  upon  which  the  court  inter- 
feres in  favour  of  younger  diiMren  against  the  heir  seema 
to  be,  that  both  parties  claim  under  the  same  instmmoit, 
out  of  the  same  ownership,  and  under  tike  consideialions, 
namely,  as  creditors  by  virtue  of  the  moral  debt  whicb 
equity  raises  from  the  parent  to  the  child,  which  debt  ex- 
tends as  well  to  the  younger  as  to  the  elder  child*    1^ 
therefore,  it  appears  to  be  the  intention  of  the  parent  to 
pay  that  debt,  by  a  just  distribution  of  his  property  between 
the  elder  and  younger  branches  of  his  family,  and  his  pro- 
perty be  sufficient  to  answer  both  purposes,  a  court  of 
equity  will  aid  a  defective  'execution  of  that  intention ;  ta 
effect  which,  it  considers  the  parent  as  having  been  abso- 
lute owner,  and  that,  under  that  ownership,  had  a  right  to 
dispose  of  the  property  as  he  pleased ;  that  he  would  not, 

■  Per  Lord  Hardwicke,  in    568 ;  and  see  Kettle  v.Iiwfi- 
Hervey  v«  Hervey,    1  Atk.    send^  1  Salk.  187. 

*»  Per  Lord  fifardw.  Ibid. 
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therefore,  have  suffered  the  heir  to  take  the  interest  limited     appoint. 
to  him,  but  under  an    idea  that  the  younger  children  , 

would  likewise  take  the  interest  limited  to  them;  it  there* 
fore  restrains  the  elder  (in  such  case)  claiming  by  the 
same  title  as  the  younger  children,  from  disputing  their 
title ;  considering,  for  this  purpose,  the  instrument  that 
creates  the  power^  and  the  instrument. by  which  it  is  ex- 
ecuted, as  one  and  the  same.  But  if  the  consequence  of 
providing  for  the  younger  children  will  be  leaving  the  elder 
destitute,  so  that  what  will  be  ^equity  to  the  one  will  be  in- 
equity to  the  other,  in  such  case,  one  party  having  no 
better  title  to  the  aid  of  the  court  than  the  other  has,  it 
will  not  interfere  for  either  party,  but  leaves  things  as  it 
^ids  them^ 

So  where  a  father,  aeised  in  fee  of  a  great  estate,  by  co-  * 

Tenant  to  stand  seised,  settled  the  same,  in  consideration  cf 
natural  affection,  to  the  use  of  himself  for  life,  the  re- 
mainder to  his  eldest  son,  with  power  to  himself  to  lease  a 
small  part  for  forty  years'^;  he  accordingly  made  a  lease 
for  the  benefit  of  a  younger  child,  which  the  eldest  son 
would  have  avoided  af  law,  the  power  not  being  well  raised 
by  the  covenant  to  stand  seised.    But,  it  appearing  to  the 
court  that  the  eldest  son  was  greatly  advanced  by  the 
father,  and  that  the  conveyance,  which  was  by  covenant, 
was  intended  to  have  been  by  livery,  but  which  he  was 
advised  would  be  well  made  by  covenant,  it  was  decreed, 
that  the  plaintiff,  who  was  the  assignee  of  the  younger 
child,  shotdd  hold  the  estate  until  the  defendant  evicted 
iiim  by  law;   and  that  he  should  admit  the  power  to 
make  the  lease  to  be  good  in  law*     For  though  the 
interposition  of  a  court  of  equity,  in  cases  where  there  is 
aqutty,  is  of  common  right,  yet  that,  interposition  is  to  be 
governed  by  discretion,  and  must  depend  on  all  the  cir- 

'  See  Tawnsend  v.  Kettle,       ^  Prince  v.  Greene,  i  Ch. 
J  Salk.  187;  P0w.P0w.20g.    Ca.  161,264,  and3lbid.gi. 
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cumstaiices  of  each  c^e.  The  equity  of  thes^  tases  is  not 
founded  merely  upon  the  ownership  in  the  father,  and  his 
intention  to  dispose  in  favour  of  one  child  iuiher  than  of 
another,  but  it  rests  upon  this,  namely,  thatth^  intention  is 
to  make  an  e(j[uality  of  proTision  among  those  who  have  an 
equal  claim ;  which  intention  a  court  of  equity  will  support, 
by  enjoiuing  those  Who  oppose  such  equitable  provisiou, 
from  disputing  the  legality  of  the  instrument  upon  trhich 
*  it  is  founded.  But  if  th^  inteution  be  otherwise,  a  court  of 
equity  will  not,  if  it  be  incompletely  ^xtcut^  in  law,  aid 
such  imperfebt  disposition,  for  their  intetpo^tion  is  not 
founded  upon  die  general  right  a  man  has  to  dispose  of  his 
property  as  he  pleased,  but  upon  his  having  made  a  j>it)p€r 
disposition  to  persons,  each  of  whose  claims  is  founded 
upon  a  consideration,  and  who,  ih  respect  thereof,  are 
ptSurchfisers'. 

Another  ground  upon  which  a  court  of  equity  will  inter- 
pose in  si^pport  of  appointments  defectively  inade,  is  that 
of  fraud ;  as,  where  a  strict  performance  of  the  circum- 
stances required  by  the  poWer>  ai-e  prevehted  by  the  con- 
trivance of  a  petson  intereiited  in  pretexting  it;  in  fvhich 
case,  if  the  donee  of  the  power  plainly  evince  his  intention 
to  etecute  his  power,  tie  court  Will  validate  the  appoinl- 
ttient,  notwithstanding  its  want  of  fotln  or  cttcunuftance. 
Attd,  ih  ibases  bf  fraud,  a  court  of  law  witl  also,  it  should 
feWin,  dispense  With  a  strict  petfoTtnan6eOf  tiiicutnstairices'. 
For  in  the  ckfee  of  P^att  v.  Penrice\  (where  the  power 
Wa6  required  to  be  eicecuted  bti  the  presence  of  thi^  pef- 
^oris  hot  menial  servants).  Lord  CoWper  said,  that  if  a^iteed 
*fad  bfe^n  preyed  and  ready  to  be  executed,  but  three 
Wftofewses  olT  the  de^briptibh  requited  Wete  pttvettted  froln 
%teifeg  ^)W)curea  fey  thie  toeans  of  one  who  WW  to  bebene- 


'  See  Prince    v.   Greene, 
t  Oh,  Ca.  \6\,  0645  and 


•  See  Dyer,  354. 
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fited  by  the  oon-esEecution  of  the  power ;   the  circiim*    appoint. 
elanoes  that  occurred  in  diat  case,  dight  as  Aey  were,      ^^^^^' 
fidight  perhaps  hare  been  held  to  be  a  revoeatioa  and 
4txecution  of  the  power*  ^ 

80  if  a  man  be  informed  by  his  kinsman  that  his  son 
"was  dead,  inorder  io  get  the  father  to  settle  his  estate  upon 
liimsdf ;  in  such  case,  there  is  no  doubt  but  equity  would 
«et  such  settlement  aside.  And  die  case  would  be  the  same 
if  the  appointee,  under  a  power  eHecuted  in  his  favour,  to 
prevent  a  revocation,  were  to  use  ai^  false  suggestions  or 
information  to  the  donee  to  misAead  him  and  prevent  him 
from  executing  his  intention  to  revoke"(i)« 

A  oouit  of  equity  wiiU,  also  support  mi  appointment  which  Defect  frooi 
Jws  l>een  defectiviely  made  by  reason  of  accident;  as,  *^^'  ^  . 
where  a  penson  express  a  clear  intent  to  execute  a  power, 
and  do  all  that  oicamatances.  penuit,  but  is  disabled  by 
-accidental  circumstances,  and  has  not  the  means  of  ex- 
-ecuting  ihe  power  with  the  circumstances  expressly  re- 
^quired  to  attend  the  execution  thereof^.  But  the  accident 
or  intervention  of  death  is  not  alone  deemed  a  sufficient 
ground  for  the  interposition  of  a  court  of  equity  in  favour 
of  the  person  intended  to  have  been  benefited  by  the  ap- 
pointment, even  though  the  donee  of  the  poWer  be  under 
a  moral  obligatibn  to  execute  it,  and  although  some  steps 
have  been  taken  towards  completing  his  intent;  for,  al- 
though in  cases  of  provision  for  younger  children,  or  the 
like,  a  solemn  act  done  by  the  parent,  with  an  intent  of 

"  Per  Treby,  -in  Bath  v.    v.  Lord  Bath,  a  Freem.  193. 
Montague,  3  Ch.  Ca-  74,  89.    Per  Powell  and  Trdijy,  Just. 
^  Dutchess  of  Albemarle    3  Ch.  Ca.  68,  89,  90,  ia6. 


.(1)  Prand  and  imposition  are  not,  however,  to  be  pre- 
sumed, but  mtMt  be  oiearly  proved,  or  they  will  not  be 
ragarded  in  a  court  of  equity.  Pet  Lord  Somers  and  Lord 
C^  J.  Trel^.  See  Dutchess  of  Albemarle  v.  Lord  Both, 
SCh.Ca.  74;  114. 
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APPOINT-  executing  the  power,  thoagh  ineffectual  in  itself  for  want 
of  form,  might  reasonably  be  aided  in  a  court  of  equity ; 
yet  no  determination  has  gone  so  far  as  to  say,  that  where 
a  man  is  only  preparing  to  do  an  act  (which  he  may  after- 
wards, perhaps,  repent  of  and  refrain  from  completing),  the 
accident  of  his  death  before  his  apparent  resolution  be 
fully  effected,  shall  be  deemed  such  a  circumstance  as  to 
authorize  a  court  of  equity  to  decree  such  preparatory  steps 
a  complete  execution  of  the  power  (i). 

We  have  seen,  that  an  appointment  is  roid  in  many 
cases,  on  the  ground  of  not  being  conformable  to  the  power. 
But  a  stranger's  joining  in  the  appointment  wiU  not  be 
such  a  deviation  from  the  power  as  to  a£fect  its  validity; 
for  where  a  settlement  was  made  upon  one  for  life,  r&> 
mainder  to  another  in  tail,  with  power  reserved  to  tenant 
for  life  to  charge  the  premises  with  the  payment  of  a,ooo/; 
the  tenant  for  life  and  remainder«man  joined  iu  mortgage 
for  raising  that  sum,  and  it  was  objected  against  the  ap- 
pointment that  his  was  a  joint  execution  of  the  power  by 
the  remainder-man  aa^well  as  the  donee  of  the  *power ;  but 
the  court  said,  that  that  circumstance  alone  would  not 
hurt  it  *. 

It  may  further  be  observed,  before  we  quit  the  subject 
of  the  form  and  circumstances  requisite  to  the  validity  of 
a  d^ed  of  appointment,  that  if  lands  situated  in  a  register 

■  Jenkint  v.  Keymis,  i  Lev,  150. 


(1)  But  if  a  power  be  void  in  its  creation,  or  if  it  be  so 
raised  that  it  cannot  be  exercised,  it  will  not,  on  that  ac- 
count, devolve  on  the  Court  of  Chancery  to  supply  any 
defect ;  for  powers  devolving  on  that  court  for  this  pur- 

Sose,  are  sucn  as  are  well  created  originally  ;  but  by  acci- 
ent,  as  the  death  of  persons,  or  the  like,  cannot  be  exe- 
cuted by  the  donee,  in  which  case,  the  court  substitutes 
itself  in  his  place ;  but  when  the  power  is  void  in  the 
original,  there  is  nothing  to  devolve  dn  the  court  S0O 
Alexander  r,  Akxafkder,  2  Ves,  640, 


i 
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county,  be  made  the  subject  of  an  appointmenty  such  an     appoint- 

appointment  will  be  within  the  meaning  and  intent  of  the       *^^^'^' 

statutes  respecting  the  registering  of  deeds,  and  must 

therefore  be  registered  in  order  to  entitle  the  appointee  to 

a  preference  under  that  act:  an  appointment  being  of  such 

a  nature  as  to  be  within  the  provision  of  this  act;  for  the 

words  are  general — **  all  deeds  and  conveyances."    And 

an  appointment  is  undoubtedly  a  deed;  is  executed  as 

such,  and  operates  so  as  to  affect  lands,  tenements  and 

hereditaments.    But  it  has  been  said,  that  this  deed  is 

not  to  be  considered*  as  a  separate  conveyance^  but  only 

as  the  execution  of  a  power,  and  that  all  the  interest 

arises  under  the  deed  creating  the  power.  If  thisconstruo- 

tion  is  to  prevail^  there,  will  be  an  end  of  the  registry  and 

of  the  act  of  parliament ;  for,  by  'this  means,  a  secret  deed 

might  be  set  up  to  defeat  a  purchaser  who  had  registered 

before. 

Upon  similar  principles  of  supporting  appointments  made  Excess  m  the 
in  the  execution  of  powers,  where  the  drfect  is  remedial  ^^^^"^ 
without  infiinging  upon  any  fixed  rule  of  justice,  courts  of 
equity  will,  if  the  power  be  exceeded,  correct  the  excess, 
ajiid  uphold  the  execution  thereof,  so  far  as  the  power 
warrants  ^.  Thus,  where  Lord  C  had  power  to  grant  leases, 
by  one  entire  instrument,  granted  several  leases,  some  of 
which  comprised  premises  not  within  the  power,  they  were 
coni^der^d  as. several  leases,  of  such  lands  as  were  and  ' 
such  as  were  not  within  the  power  respectively,  and  it  was 
referred  to  the  Master  to  separate  them  accordingly*. 
And  where  a  man  having  a  power  to  appoint  both  real 
and  personal  estate,  by  will  duly  executed,  appointed  by  a 
will  attested  by  two  witnesses  only,  it  was  held  that  this 
was  sufficient  to  pass  the  personal  estate,  it  being  a  good 
execution  of  the  power  as  to  that,  though  not  as^to  the 

• 

^  Vide  Ingram  v.  Ingram,    Marsham^  Fitzgib.  156. 
'Z  Atk.  8S;  and  Peters  v.        *  Cited  2  Ves.  64^* 
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APPOINT-  real  estate*.  SoT^bare  fliere  is  a  power  to  appoint  by  way 
of  lease  for  ten  years,  and  the  donee  make  a  lease  for 
twenty  years,  this  will  be  good,  in  equity^  for  the  ten 
years,  and  bad  foir  tiie  residue  only^  Again,  where  a 
power  warrants  the  disposing  of  an  absolute  estate  by 
appointment,  and  the  donee  appoints  an  estate,  with  a 
qualificirtion  annexed  to  it,  the  qualification  wiH  be  vrnd, 
as  exceeding  the  power,  and  Ihe  estate  be  absolute.  As 
where  a  father  having  a  power  to  appoint  an  estate  to  his 
children,  qualified  his  appointment  by  annexing  to  it  a 
conxfition  that  they  should  release  'a  debt  owing  to  ihte ; 
the  appointment  was  held  to  betibsolute,  and  Ae  condition 
Yoid*. 

60  again,  where  a  testator  devised  the  sum  of  6,000  f.  to 
trustees,  upon  trust  to  pay  the  interest  to  his  wife  for  life, 
ton!  gaye  her  moreover,  "^^  the  absolute  disposd  of  Ae  same 
sum  unto  and  amongst  i^uch  of  his  children  by  her,  and  in 
such  proportion  as  she  should  by  will  direct,  limit  and  ap- 
point.^ The  wife  afterwards,  by  wiH,  appointed  a  fourth 
port  thereof  to  be  placed  out  or  continued  on  securities, 
^during  tiie  We  Of  her  daughter  C.  for  her  use;  and  then 
upon  trust,  at  her  decease,  to  pay  and  apply  the  principal 
of  such  fourth  part  t6  such  child  or  children^  if  any,  as  she, 
'tiie  said  C.  shotfld  'happen  to  have  living  at  her  decease. 
This  appointment,  thou^  void  as  to  the  children  of  C. 
because  a  power  to  aj^oint  to  MldreH  does  not  warrant 
an  appointment  to  gnmdchildrmf  was  held  to  be  good  so 
Tar  as  it  ^as  wifliin  &e  power,  namely,  so  fer  as  it  made  a 
t>rovi8ion  for  C.  hereelf '. 

And  altiiough  courts  of  law  did  not  show  the  same  fa- 
TOuraMe  ifisposifion  to  support  the  execution  of  powers  as 
previdled  in  courts  of  equity,  until  long  after  their  intro- 

•  Duf  V.  Dalzell,  1  Bro-  «  2  Ves.  644. 

Ch.  Ca.  14;^.  '  Alexander  v.  Alexander, 

^  Parry  v.  Br^wn^  Web.  2  Ves..  640. 
Ilep.  8y ;  2  Ves.  641 . 
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duction  into  thode  courts,  in  cdnsequenee  of  Ibe  statute 
Of  uses*;  yet  they  huve,  in  modem  times>  adopted  the 
same  rule  of  constructing  appointments  and  6ther  in^ 
struments,  made  in  execution  of  powers,  with  respect  to 
cotnecting  the  excess  and  supporting  the  execution  of 
them  60  far  as  is  warranted  by  the  powier,  as  obtains  in 
courts  of  equity.    Hius^  in  the  case  of  Addms  v.  Adams, 
it  was  held  tfiat,  although  jR  the  widow,  had  exceeded 
the   power  reserved    to   her,    **  inasmuch   as  she  had 
thereby  limited  estates  to  b^  daughters  for  life,  with 
remainders  to  tfaeir  children  (her  grandchfldren),  whereaa . 
her  power  was  confined  to  a  child  or  children  only ;  yet, 
Ihat  the  same  ought  to  prevail  so  fer  as  her  power  ex- 
tended, and  that  the  limitation  to  her  daughter  for  life  was 
good>  although  the  dispofeotion  of  the  inheiftsAce  to  the 
child  or  children  of  such  daught^  wad  toid  ^   And,  mbet^ 
tenant  for  life,  with  power  to  appoint  by  way  of  l^ajse,  for 
any  term  not  exoeeding  thitty*one  years  (mt  three  lives,  to 
commence  ifci  fyosdession,  made  a  lease,  '^  from  the  date, 
for  and  during  the  natural  life  and  lives  of  ihree  persons 
and  the  longest  ¥iver  Of  them,  or  for  the  teim,  time  and 
^pace  of  thirty-H)ne  years,  to  oommence  from  the  date> 
which  should  last  lotige^,  from  thencefoHih  next  ensumg, 
fullj  to  be  complete  and  ^nded^*"  1%is  lease  wais  adjudged 
^ood  "^ihin  the  term^  of  t]ie  pawet,  for  three  liv^.    For, 
per  irttf .  in  «a»es  of  this  kind,  aU  a  retacufider^masii  ootAti 
irc^asonalbty  eX^t  wiis,  iitM  asi  estate,  whetti  it  Came  to 
liiin,  should  not  be  chatged  hef<mA  what  was  tiie  inten- 
tion of  the  setHohr  to  ailow  those  who  'stood  before  him  to 
cliatgfe  it^  Ifbat  it  T(\)uld  not  be  so  by  atettse  of  this  kind, 
it  it  ht  'construed  to  a  good  leas^  ^t  tfiree  Sves,  and  «o 
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Licv,  no;  Peters  v«  Marsk- 
ain,Fitzgib.  156;  Pow.Pow. 

350- 

^  Cowp.  6514  aod  see  R(h 


"v^iiwrdottiti^  fl  Bra. 
dh.  'BL&j^.  22. 

«  Commons,  lessee  of  Ne^- 
tervilk,  v.  Marshall,  7  Bro. 
i^iirkOa.  111. 


364 


▲ROINT. 
JCBNTS. 


BLBMBNTS   OF       [BOOK  III*   PABT  IIU 

• 

longer ;  that  courts  of  lawy  which  in  modem  times  had 
adopted  the  same  rules  of  constructiou  as  obtained  in 
courts  of  equity,  in  the  construction  of  powers  and  of  the 
instruments  by  which  they  were  executed,  would,  when 
they  had  been  exceeded,  correct  the  excess,  and  support 
the  execution  so  far  as  it  was  warranted  by  the  power; 
that  the  lease  in  question,  so  fiur  as  it  was  a  lease  for  three 
lives,  was  warranted  by  the  power ;  and  this  was  apparently 
the.  primary  object  of  the  parties ;  and  though  besides  this, 
they  had  a  second  object  in  view,  viz.  to  secure  the  estate 
to  the  lessee^  for  thirty-one  years,  in  case  the  lease  for  lives 
shoidd  determine  sooner,  which  was  not  warranted  by  <he 
powers  yet  this  did  not  vacate  so  much  of  the  lease  as 
was  within  the  power. 

But  it  is  observable,  that  although  defects  arising  from 
an  excess  in  the  execution  of  a  power,  whether  such  ex- 
cess be  by  the  appointment  of  a  larger  interest  in  the  estate 
than  is  warranted  by  the  power,  or  by  appointing  to  per- 
sons who  canixot  be  made  objects  of  the  power,  or  by 
annexing  to  the  estate  appointed,  conditions  not  warranted 
by  the  power,  will  uniformly  be  remedied  by  the  court, 
and  the  appointment  be  good  to  far  as  it  is  warranted  by 
the  power ;  yet  the  consequences  of  this  doctrine,  with 
respect  to  the  interest  or  part  in  which  the  power  is  ex- 
ceeded, will  differ,  according  to  the  nature  of  such  excess, 
for  if  the  excess  be  in  appointing  to  persons  to  whom  the 
power  cannot  be  made  to  extend,  the  appointment,  sq  far 
as  it  relates  to  such  persons,  will  be  uttedy  void,  and  the 
subject  matter  of  the  appointment  will  go  as  if  no  appoint- 
ment had  been  made  of  it\  As  if  a  man  have  power  to 
appoint  1,000/.  amongst  his  children,  and  he  appoints 
lOo/.  amongst  his  children,  and  goo/,  amongst  others 
who  are  strangers,  the  appointment  of  the  goo/«  will  be 
absolutely  void,  and  go  over,  (if  limited  over  for  want  of 


^  Adams  v.  Adams,  Cowper^  ^5^* 
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appointment);  in  like  manner  as  if  no  appointment  had     APPOimv 
been  made*.  ^'^^^ 

But;  if  the  excess  in  an  appointment  under  a  power  be 
by  the  annexing  to  the  estate  appointed,  a  condition  or 
qualification,  which  the  power  does  not  warrant ;  in  such 
case,  the  estate  appointed  will  not  be  made  void  by  such 
excess,  but  the  excess  itself  only  will  be  yoid,  and  the  ap- 
pointment be  good  as  well  with  respect  to  the  part  appointed 
as  to  the  rest  As,  if  a  fSftther,  having  power  to  appoint 
900/.  between  his  three  children,  give  300/.  apiece  to 
two  of  them  absolutely,  and  qualify  his  appointment  to 
the  third,  by  annexing  a  condition  that  he  shall  release  a 
debt  owing  to  him,  or  pay  money  over,  See.  the  appoint- 
ment will  be  absolute,  and  the  condition  only  void  ^*  So, 
if  a  power  be  to  appoint  by  way  of  lease  for  twenty-one 
years,  and  a  lease  be  made  for  forty  years ;  the  lease  will 
be  good  for  the  twenty*one  years,  send  void  for  the  remain- 
der only  ^  And  the  reasons  upon  which  the  courts  proceed 
in  these  distinctions,  appear  to  be,  that  the  excess  between 
the  proper  and  the  improper  execution  of  the  power  is  distin- 
guishable in  the  one  case  and  not  in  the  other;  in  all  cases, 
therefore,  it  should  seem,  where  there  is  a  ^mplete  exe- 
cution of  a  power,  and  something  added  ex  ahmdanti, 
which  is  not  warranted,  and  the  excess  can  be  so  clearly 
distinguished,  as  that  the  court  can  draw  a  boundary  be- 
tween the  excess  and  the  execution^  the  execution  will  be 
good,  and  only  the  excess  Toid :  but,  where  the  boundaries 
between  the  excess  and  the  execution  are  not  distinguish- 
able, the  execution  will  be  void  for  the  whole  ^. 

And  where  a  limitation  of  an  estate  under  a  power  ex^ 
ceeds  the  extent  warranted  thereby,  the  appointment  is  not 
only  void  as  to  so  much  of  the  limitation  as  exceeds  the 
power,  but  it  renders  void  any  subsequent  limitation  grafted 

*  Per  Sir  T.  Clarke,  1  Ves,        '  Ibid. 

644.  ■  See  Pow.  Pow.  359. 

*  Ibid. 
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APPOINT-    upon  it,  although  limited  pureuant  to  the  power  r*  for, 

^^^^^^^^^^^^^^  every  instrument  is  to  be  construed  as  taking  eflect  at  the 


moment  of  execution,  and  no  subsequent  event  can  influ- 
ence the  construction  of  it  one  way  or  ^another.  Thus, 
though  the  limitation  in  the  above  cited  case  of  Alexander 
▼.  Alexander,  to  the  children  of  Catharine  was  void,  yet, 
it  prevented  the  limitation  over  from  taking  effect ;  and 
that  portion,  it  was  held,  would  have  been  vnappointed^ 
alAough  Catharine  had  bad  no  chfldren ;  because,  if  Ca^ 
tharine  had  left  children  at  the  time  of  her  death,  it  would 

• 

have  been  impossible  that  any  of  th^  limitations  over  could 
have  taken  effect ;  for,  the  children,  if  any,  though  they 

■ 

could  not  have  taken  themselves,  would  yethave  prevented 
the  limitation  over.  Therefore  it  was  resolved  that  Uie 
fourtfi  fell  into  the  residue,  because,  9$  to  that,  it  was  no 
appointment  exc^t  partiafiy  for  the  fife  of  Caiharine". 
Appomtment  And,  as  an  appointment  under  a  power  will  be  good  not- 
goud.  "  ^*   ^'  withstanding  an  excess  in  some  circumstances  attending 

H,  if  diet  pMt  of  the  estate  whii^  w  well  appointed  can 
he  distingdfihed  from  that  which  is  not  authorized  by  the 
power;  eo,  the  execution  of  a  pow^  will  be  good,  though 
it  limk  a  tees  estate  in  that  which  is  the  subject  of  it,  than 
is  warranted  by  the  power.  Thus,  an  eppointment  by 
way  (rf*  lease  for  ten  years  hath  be«en  holden  good,  upon  a 
power  to  lease  for  twenty-one  years  ^  For  the  court  said 
that,  on  the  words,  ''  otherwise  than  (or  three  lives  of 
twenty^ne  years,''  in  the  statute  of  leases,  a  lease  for  a 
less  period  was  good.  So  the  devise  of  a  venU^kenge 
out  of  lands  in  execution  of  a  power  to  appoint  the  lands 
themselves,  was  held  to  he  a  good  execution  of  the  poii^r  >". 
So  also  was  a  davise  in  fnrust  to  sell,  and  an  appointmeat 

*  Vide  Robinson  v.  Hard-  to  have  been   resolved  in 

eiuAfe,   1  Brown'a  ilep.  dt;  Bridgman'atime,  3  &eb.<^, 

2  Dumf.  &  E.  Rep.  253 ;  746. 
BauUledge  v.  Dorrdy  2  Ves.        ^  Thymtei  v.  Dye,  2  Vem. 

jun.^357.  80;  Bx>berts  v.  Dtxall^  2  B^* 

!  Said  in  Brier$  v.  Bohon  Ca.  Abr.  668,  pi.  19. 
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of  tlM  money  to  arise  by  the  sale,  hdd  a  good  execntioD     afpotnt- 
of  a  power  to  appoint  the  laqdH^i. 


MENT9. 


y.  Of  THE  Effbct^  Operation  and  CoNftTRuc-^ 
TiON  OF  AN  Appointment. 

As  an  af^intmeiity  we  have  seen,  must  haTe  a  refer* 
ence  to  tiie  power  from  whence  H  originates^  and  the 
person  ckinung  nnder  the  appointment  takes  under  the 
deed  by  which  the  power  is  created,  and  not  under  the 
deed  of  appointment  %  it  fbllows  thai  ^e  uses  limited  by 
the  appointment,  to  be  valid,  mnst  be  such  as  would  have 
been  good  if  Iknited  by  the  original  deed  *.  Thus,  where 
by  marriage  settlement  an  estate  was  conveyed,  after 
other  limitations,  to  trustees  ''  in  trust  for  such  child  ot 
chiUien  of  the  body  of  il.  the  husband,  on  the  body  of  C 
his  wife,  to  be  begotten,  and  for  such  estates  as  the  said 
A.  should  appoint ;  and  in  default  of  such  appointment,  in 
trust  for  the  first  son  of  the  said  A.  by  the  said  C  and  the 
heirs  of  the  body  of  such  first  son,  8cc.  The  issue  of  the 
maniage  were  one  son,  P.  5.  and  foor  daughters,  il.byhia 
wiD,  devised  his  estate  at  W.  charged  with  debts  and  an- 
nuities, to  two  of  his  daughters,  and  all  other  his  real 
estates  'to  three  trustees,  to  the  use  of  his  son  J.  Jl.  for 
life,  without  impeachment  of  waste ;  remainder  to  trus^ 
tees,  to  support  contingent  remainders ;  remainder  to  the 
first  and  other  sons  of  the  said  J.  A.  the  son,  in  tail  ge» 
neral;  remainder  to  daughters,  8cc.  J.  A.  the  son  entered 
and  sufered  a  recovery  to  the  use  of  himself  in  fee,  and 
afterwards  devised  the  same  to  i7«  in  fee,  charged  with  an 
annnify,  and  subject  to  the  annmtiea  before  meiUioned. 
And,  on  a  case  referred  to  the  Court  of  King's  Bench 
firom  the  Court  of  CSiancery,  the  question  was,  whether 
the  testator  A.  the  father,  could  make  the  limitation  con^ 

*J  Kenioorlhy  v.  Bate,  6        '  See  i  Ves.  jun.  510. 
Ves.  792;  Long  v.  Long,  5        •  Robinson  v.  Hardcadle, 
Ibid.  445.  2  Dumf.  &  East,  24,  b. 
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AFPODfT»  tamed  in  the  will  in  execution  of  the  power  of  appointment 
^  given  him  by  the  marriage  settlement?  The  case  was 
twice  ai^ed. — BuUer^  Justice,  upon  the  first  argument, 
observed,  that,  as  to  the  legality  of  the  appbintmentx>f 
an  estate  for  life  to  J.  A.  the  son,  under  the  power  reserved 
in  the  settlement,  ev<ery^  execution  of  a  power  most  be 
coupled  with  the.  power  itself,  so  that  those  who  claim 
under  the  execution  ^must  derive  their  title  firom  the  power. 
Now,  suppose  in  the  original  setdementi^  which  contains 
the  power,  the  estate  had  been  limited  in  the  same  manner 
that  it  is  in  the  will  to  J.  A.  the  son  for  life,  it  would  have 
been  void ;  for  there  was  no  such  person  in  eui  at  the  time. 
Then  can  any  estate  or  use  which  is  limited  by  the  execu* 
tion  be  good,  which  would  have  been  void  if  inserted  in 
the  original  power?  In  the  case  of  the  Duke  of  MarilMh 
rough  V.  Lord  Godolp/dn,  in  Cane.  (Tr.  33  Geo.  2,)  there  was 
a  clause  inserted  in  the  will,  that  certain  trustees  and  their 
heirs,  on  the  birth  of  each  son  of  the  tenants  for  Jife, 
should  revoke  the  uses  limited  in  tail  male,  and  Kmit  the 
premises  to  them  for  Jife,  with  remainder  to  their  sons  in 
tail  male.  Lord  Northington  there  said,  '^  This  is  a  clause 
so  new>  as  not  to  have  ftcquired  a  name.  It  is  a  wonder 
that  it  should  be  a  question  in  a  court  of  equity,  which  is 
a  jurisdiction  of  reason,  whether,  though  the  Buke  of 
)  Marlborough  could  not  lock  up  his  property  in  this  manner 
himself,  yet  might  he  not  deliver  up  the  keys  to  another, 
and  i^mpower  him  to  doit?  that  is  to  say,  in  other  words, 
turn  potest  facere  per  se,  sed  potest  per  alium ;  non  per  dsreo- 
turn,  sed  per  obliquum.  If  these  innovating  modificatioos 
could  be  allowed,,  as  the  law  is  a  system  of  wisdom,  it 
would  allow  it  by  direct  limitation;  buttosaythiacaunol 
be  done  by  direct  limitation,  and  yet  to  say  that  the  thing 
may  be  done  by  I  know  not  what  magic,  would  make  it  a 
system  of  puerility  and  jaigon."  And  after  the  second  ar- 
gument, he  said  that  he  had  no  doubt  upon  the  question, 
for  that  if  a  child,  to  whom  an  estate  is  limited  under  a 
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power   is  not  bom  at  the  time  when  the  power  ib  created^    APPOINT- 
he  can  only  take  an  estate  of  inheritance.  V3iT$. 

But  though  an  estate^  limited  un^er  the  execution  of  a 
power  to  the  issue  of  a  child  unborn  at  the  time  of  the  ci^ 
ation  of  the  power,  as  purchasers,  would  be  bad^  for  the 
reasons  suggested  by  the  learned  Judge  in  the  case  last 
mentioned ;  yet  there  does  not  appear  to  be  any  objection 
to  the  validity  of  a  limitation  for  life  to  a  person  nottn  esse. 
And  such  limitations  have  in  fact  been  admitted  and  re- 
cognized  in  several  adjudged  cases  *•  But  it  is  the  limita- 
tion over  the  remainder  in  tail  to, the  issue  of  such  unborn 
person  as  purchasers,  that  is  repugnant  to  the  rule  of  law 
on  the  execution  of  a  power  relied  on  by  Mr.  Justice  Buller^ 
in  the  case  of  Robinson  y.  Hardcastle\ 

It  may  further  be  observed  in  this  place,  that  any  in-  A  power  to 
terest  which  a  man  may  entitle  himself  to  by  virtue  of  a  ^^^^'^ 
power  of  appointment  ad  libitum,  is  looked  upon  in  equity 
as  part  of  his  estate,  and  as  such  will  be  subject  to  the 
demands  of  his  creditors.  Thus,  where  a  person  created 
a  term  to  raise  a  sum  for  such  purpose  as  he  should  think 
fit^  and  by  will  appointed  it  to  his  daughter,  the  Lord 
Keeperdecreedthatit  was,  notwithstanding,  subject  to  his 
debts. 

And  though  a  person,  having  a  poviTer  to  appoint  at 
pleasure,  actually  execute  it  in  favour  of  third  persons, 
yet,  if  there  be  creditors  not  Satisfied,  it  will  be  considered, 
as  to  them,  as  part  of  the  estate  of  the  appointor,  and 
subject  to  his  debts.    Thus,  where  /.  S.  on  sale  of  landsj 

*  See  Lovelace*B  case,  Sa-  Ibid.  347,  349,  in  note,  by 

ville's  Rep.  75;  2  Leon.  35,  Powell. 
pi.  48;  Denn  on  dem.  Bred-        "  Lassels  v,   LorS  Com^ 

don  v.  Page,  3  Dumf.  &East,  wattis,  Pre.  Ch.  232  {  Sainton 

Term.  Rep.  87,  in  note ;  Hay  v.  Ward,  2  Atk.  1 72 ;  Shirley 

•r.  Earl  of  Coventry,  Ibid.  83.  v.  Ferrars,  cited  Ibid. ;  Lord 

For  fnrtner  observations  on  Toumshend  v.  Wundham,  2 

this  subject,  see  Feame's  Yes.  8, 1 1 ;  see  row.  Pow^ 

Cent  Rem.  and  Ex.  Dev.  239. 
4thedit.  voL  2,327  note;  and 
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APPOINT*  took  a  bond  from  the  purchaser,  to  pay  any  sum  not  ex* 
^^^^  ceeding  500  /.  as  he  should  by  will  appoint  * ;  I.  S.  by 
will,  appointed  payment  of  it  to  his  relations.  But  a  biU 
being  brought  by  his  creditors,  the  court  held,  that,  having 
power  to  dispose  of  the  500  L  at  pleasure^  it  must  be  looked 
vpon  as  part  of  his  estate ;  and  considered  as  assets  liable 
to  the  payment^ofdebts. 

And)  even  if  the  donee  of  a  power  to  appoint,  appoint 
to  a  third  person,  in  trust  for  him  to  appoint  to  other  per- 
sons, and  he  actually  do  so  appoint  accordingly,  yet,  if 
the  trust  be  such  as  that  it  is  optional  in  him  to  observe  it 
or  not,  the  claim  of  his  creditors  will  be  preferred  to  that 
of  the  persons  to  whom  he  has  appointed ;  for,  in  this  case 
they  claiin  imder  the  appointment  or  gift  to  him,  which  is 
paramount  his  disposition  under  the  recommendation. 
Thus,  where  a  sum  of  money  was  settled  in  trust  for  such 
persons  as  the  wife  should  appoint ;  she  appointed  to  her 
hup  band,  to  be  employed  by  him  to  such  purposes  or  in- 
tents as  he  should  think  fit^.  He,  by  his  will,  devised  it 
amongst  the  children  of  a  poor*  clergyman,  and  declared, 
that  such  disposition  was  in  pursuance  of  his  wife's  direc*- 
tion.  The  creditors  of  the  husband  brought  a  bill  to  have 
the  money  applied  to  the  payment  of  their  debts,  as  part 
of  his  assets.  And,  per  curiam,  the  question  is,  whether 
the  wife  considered  him  as  a  trustee  of  the  money,  and  a 
bare  instrument  to  convey  to  other  persons,  or,  whether 
he  had  the  ownership;  if  it  were  his  own  property,  cer- 
tainly no  act  of  his  could  dispose  of  a  creditor's  right.  If 
a  man  had  the  use  of  a  thing,  and  the  power  of  giving  it  to 
whom  he  pleased,  he  was  undoubtedly  the  owner  of  it. 
Here,  it  was  given  to  be  employed  in  such  purposes  as 
the  husband  should  think  fit ;  and  there  was  no  instance 
of  a  construction  in  favour  of  legatees  to  the  pij^ndice  of 
creditors,  unless  the  creditors  founded  their  right  under 
the  will  itself. 

""  Thompson  v.  Toume,  ft     '  r  HinUm  1^  3byf  1  1  Atk. 
Vem.  319.  465. 
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And  an  expiress  declaration  that  the  property  appointed  APFOIMT- 
ahall  be  exempt  from  the  debts  of  the  appointee,  will  not  ^^ 
aFaiL  Where,  therefore^  an  appointment  was  upon  trust,  to 
apply  money  from  time  to  time  in  a  manner  most  bene- 
ficial for  the  personal  support  and  maintenance  of  a  brother, 
his  wife  and  children,  but  not  for  the  payment  of  his 
debts,  it  was,  so  far  as  it  exempted  it  from  debts,  held  a 
bad  appointment :  for,  in  that  restraint^  the  appointor  had 
exceeded  the  power  given  by  law,  because  the  interest 
in  the  fund,  when  appointed^  must  be  left  to  take  the 
fate  of  being  the  property  of  the  ^pointee,  and,  of  con- 
sequence, would  be  subject  to  the  claims  of  his  cre- 
ditors *• 

V(.  Thb  Means  by  which  an  Appointment  mat  bb 

DBFBATEO,  ANNULLED,  OR  YARIEB. 

An  appointment  may  be  defeated,  imhulled^  or  varied 
either,  i.  For  want  -of  the  circumstances  required  by  the 
power  to  attend  it  (which  has  already  been  considered) ; 
js.  by  an  extinguishment  of  the  power  by  which  the  ap- 
poidtment  is  authorised  to  be  made )  3.  by  a  deficient 
consideration,  or  by  fraddtdetit  circtimstanoes  attending 
the  making;  or,  4.  by  a  revocation  of  the  uses  when 
made ;  5.  by  executiortj  without  reverting  a  new  power. 

I .  With  respect  to  the  e^idgtiishment  of  the  power  au-  £itbguiihai«nt 
thoriiing  the  appointment,  a  distinction  has  been  taken  ^'  powwi. 
lietween  those  powers  which  lure  simf^ly  collateral,  and 
those  which  are!  not  simply  collateral,  but  reUte  to  ihfe  land 
over  which  the  powet  is  to  b^  exercised;  tlie  latter  of 
ivhich  may  be  extinguished  by  act  df  the  donfee,  bitt  not 
the  fotmer;  fdr  as  a  poit^^,  which  is  bimply  coU&teral, 
Mi&VI;y»  no  ihtettet  t^hatet^t  to  thfe  j^etsbh  Whd  {^  to  ete- 
ctttft  i^  eith6t  in  th«  eUtat^  otit  of  tfhich  fhh  pm^t  itkkh 
effect,  or  in  the  estate  created  by  virtue  of  the  power,  the 
Idw  considers  such  person  as  6itf  ing  bftrdy  iL  nakfed  autho 

*  a  Vcr  645. 
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APPOINT-  rity  to  do  the  act  necessary  to  execute  the  power,  and 
,«_____  therefore  holds,  that  any  act  done  by  such  person,  with  a 
view  of  affecting  the  estate,  is,  quoad  the  exercise  of  the 
authority,  merely  void,  and  will  not  extinguish  his  power : 
if,  therefore,  a  feofiBnent  or  release  be  made,  or  a  fine  be 
levied,  of  the  estate,  by  a  person  who  is  donee  of  such 
simply  collateral  power,  it  will  be  wholly  nugatory  as  to 
the  extinguishment  of  his  power ;  for  powers  given  to 
strangers,  being  >  intended  for  the  benefit  of  some  third 
person,  the  extinction  of  them  would  be  injurious  to  the 
person  intended  to  be  benefited  by  them*. 

Collateral  powers,  moreover,  not  being  in  the  nature  of 
rights  or  titles,  cannot,  from  their  nature,  be  released. 

With  respect  to  their  not  being  destroyed  by  feoffment, 
fine  or  recovery,  every  man,  it  is  said,  is  estopped,  firom 
claiming  any  estate  contrary^ to  his  own  feoffment;  but 
if  a  stranger,  with  a  power'  of  revocation,  makes  a  feoff- 
ment, levies  a  fine,  or  suffers  a  recovery,  and  afterwards 
revokes,  the  person  clainung  the  estate  under  the  revoca- 
tion is  in  immediately  by,  and  makes  his  title  immediately 
from,  the  original  settlor  or  devisor,  and  not  by  or  from  the 
feoffor,  conusor  or  recoveree :  he  is  not  therefore  bound 
or  estopped  by  any  act  of  the  feoffor,  conusor  ox  recoveree. 
Thus,  by  the  old  law,  if  cestui  que  use  devised  that  his  feof- 
fees should  sell  his  land,  and  died,  and  his  feoffees  made  a 
feofiioaent  over ;  yet  it  was  held,  that  the  feoffees  might 
sell  against  their  own  feofiioaent,  because  the  power  to  sell 
was  merely  collateral  to  the  right  to  the  land,  and  the 
vei|dee  took  nothing  by  the  feofiment. 

.  But  with  respect  to  powers  not  simply  collateral,  but  re- 
lating to  the  land  which  is  the  subject  of  the  power,  it  is 
viridely  different ;  for  where  powers  are  given  or  reserved 
to  any  person  who  has  an  estate  or  interest,  either  present 

•  2  Ves.  79;  Hard.  415;    S.C.  Moor,  605,  5thlle80- 
14  H.  7,  fol.  1 ,  b ;  1  Rep.  111;    lution. 
I^gg^^fi  case,     Ibid.   174;    ' 
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or  future,  in  the  land,  the  exercise  of  these  powers  is  con-     iippoiNT- 
sidered  as  advantageous  to  him;  and  there  is  therefore 
no  reason  why  he  should  not  be  allowed  to  part  with,  or 
exclude  himself  firom  the  benefit  of  them. 
•    Such  of  those  powers,  therefore,  as  are  in  the  nature 
of  powers  annexed  to  the  estate,  may,  it  is  agreed,  be 
extinguished  by  release,  feoffment,  fine  or  common  reco- 
very.   These  powers  also  are  liable  to  be  extinguished  or 
suspended  by  any  of  the  conveyances  which  are  said  not 
to  operate  by  transmutation  of  the  possession,  as  bargains 
and  sales,  leases  and  releases,  and  covenants  to  stand 
seised ;  for  whoever  has  an  estate  in  the  land,  may  convey 
that  estate  to  another/ and  it  would  be  unjust  that  he  should 
afterwards  b^  admitted  to  avoid,  or  do  any  thing  in  deroga- 
tion firom  his  own  grant;  any  assurance  of  this  nature, 
therefore,  which  carries  with  it  the  whole  of  the  grantor's 
estate,  is  a  total  destruction  of  the  power  appendant  to  that 
estate;  and,  by  parity  of  reason,  any  such  assurance  as 
carries  with  it  a  part  only  of  such  estate'  (as  a  term  for 
years  or  an  estate  for  life)  suspends,  during  the  continuance 
of  that  estate,  the  exercise  of  the  power,  or  at  least  the 
estate  to  be  raised  by  it,  and  any  such  assurance  as  induces 
a  charge  only  upon  the  estate,  as  a  grant  of  a  rent,  neces- 
sarily subjects  the  Estate  created  by  the  power  to  that 
charge  ^.    Thus,  if  tenant  for  life,  with  a  power  appendant 
to  revoke  and  limit  new  uses,  make  a  lease  for  life ;  this 
will  suspend  his  power  over  the  fee^    So,  if  tenant  for 
life,  having  a  power  to  make  leases  for  one-and-twenty 
years,  or  three  lives,  charge  the  land  with  a  rent,  and  then 
execute  his  power,^  the  charge  will  not  be  thereby  defeated 
during  his  life-time ;  and  it  would  be  the  same,  if  he  had 
before  covenanted  to  stand  seiskl  to  the  use  of  another 
during  his  life,  because  the  power  in  that  case  is  annexed 

*  Co.  lit.  342,  b.  n.  (1);        *  2  RoL  Abn  263,  pi.  2, 
but  see  post,  376,  Jenkins  vV    35, 40. 
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APPOINT-  to  the  estate  ^.  But  if  Bach  tenant,  viih  a  power  append- 
ant to  make  leades,  make  a  lease  fbi^  a  year  onfy,  this 
neither  suapends  nor  extinguishea  the  powCr ;  nor  is  it  con* 
sidered  as  a  charge  upon  it :  but,  being  for  a  less  e^te> 
it  operate  as  a  partial  e^cecntion  of  thje  power*  So.  if  a 
feoflBodent  be  made  to  the  use  of  A.  fox  life,  with  remain- 
ders over ;  with  power  for  A.  to  revoke  the  useS;  and  to 
limit  new  uses  in  fee,  or  in  tail ;  and  th^i  A.  bargaia  and 
seU  the  land  to  JB.  for  a  month,  and  afterward  grant  there* 
versipu  in  fee  to  C  and  then  B.  attorn  to  the  grant ;  this  is 
good  revocation  and  limitation  of  new  uses,  acconding  to 
tbe  power ;  for  the  making  of  the.  lease  for  yeara  is  not  any 
suspension  of  the  power  as  to  the  fee,  for  he  may  revoke 
for  part ;  as  he  may  limit  an  estate  for  years,  and  that  wili 
be  good  for  the  term ;  and,  afteuwards,  he  may  limit  ift  in 
fee  to  another,  but  that  mvokes  not  the  lease  for  yean 
before  made ;  for,  if  it  were,  he  would  then  defeat  his  own 
act,  which  the  law  will  not  suffisr  him  to  dp ;  also  the 
lease  for  a  month  and  tha  grant  of  the  reversion,  being,  in 
this  ^Lse,  one  common  assurance,  shall  be  taken  as  an 
enliEeact*.  Sq,  ifone  having  a  power  to  revoke  an  use 
make  a.  lease  for  years,  and  then  levy  a  tine  for  asmrance  (f 
tkelesietiy  without  any  other  express  use^  st^ohfine  will  not 
eaetinguish  thq  pow^r  of  revocatioii,  liat  only  suspend  it 
for,  the  t^nn ;  because*  th(»  express-  intenit  of  the  fine-l|eii^ 
,deolare<i^  it  cannotop^atetfor  any  other  purpose  ^  Not 
will  a^foc^fment,  if  made  for  fturther  assurances,  opeiate  as 
a  defeasance  of  a  power^.    ' 

A  power  Appendant  may  also  bedeslroyedby  tfie^dosee, 
either  by  a  release  of  the  powe^,  or  by  an  alteration  of  file 
estate  to  which  it  is  annexed  in  privity,  or,  it  may  be  de- 
feateAby  a  subsequent  act  .  Thus,  where  A.  by  deed  in- 

•*  Hard.  415,  i>erJIale;  and  ^  Bullock  viThomej  Moot, 
see  1  P.  Wm^jj76.        _        615, 


ie.iP.Wm^j776. 

•  Snape  v.  Turton,  2  Rol. 


Abr.  263,  pi.  2 ;   S.  C.  W.    795;  S.  C.  Moor,  368^. 
Jones,  392 ;  andCro.Car.472*. 
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dented,  enfeoffed  JB.  to  the  use  of  il.  for  life,  and  aftef  appoint. 
to  the  nse  of  C.  in  tail,  remainder  to  tbe]nse  of  D,  in  tail,  - 
remainder  to  JB.  in  fee ;  with  a  proviso,  that  if  it  should 
lia]!>pen  that  JP.  should  die  without  issue,  it  should  be  law- 
ful for  A.  by  deed  indented,  to  alter  or  determine  any  use 
or  purpose  fimited  by  the  feoffinent.  Afterwards,  A. 
made  a  feofiment  of  the  premises  to  another  in  fee,  and 
then,  by  deed,  released  to  B.  C.  D.  and  E.  his  powef  of 
revoeation,  after  the  death  of  F.  without  issue ;  ai)df  aU 
his  power,  liberty  and  authority  relating  thereto  ^  and  for* 
ther  gTfmted  to  them  and  their  heirs,  that  the  same  should  - 
%ease  and  be  to  adl  intents  void-  F,  died  without  issue ; 
and  afterwards  A,  by  deed  made  pursuant  to  the  requisi-^ 
tions  of  his  power,  altered  the  uses  of  the  former  indenture, 
and  limited  new  uses.  Upon  thi^  case,  three  questions 
were  made :  First,  whether  such  power  of  revocation  to 
be  executed  in  future,  might  be  destroyed  by  feofiment : 
2dly,  Whether,  if  it  had  been  reserved  to  be  executed 
mprMmtif  it  might  have  been  released :  jdly^  Whether 
such  power  might  be  defeated  by  an  act  of  all  the  parties 
€dncemed  in  reserving  it.  And,  upon  conference  with 
all  the  Judges,  Wray  (C.  J.)  was  of  opinion,  upon  this 
pCHDt^  ^t  a  power,  as  well  to  revoke  as  to  limit  new 
wes,  m^t  be  utterly  gone  and  extinguished  by  a  fine 
w  a;  feofiinent^  And,  upon  the  second  point,  it  was 
agiMd  by  the  whole  court,  that  if  the  power  of  revocation 
had  been  tAprasemi,  afs  the  usual  provisoes  of  revocation 
were,  it  might  have  been  extinguished  by  release,  made  by 
him  who  had  such  power,  to  any  who  had  an  estate  of 
freehcM.  in  the  land,  in  possession,  reVerai(m]or  remain-* 
der  (i);  and  thereby,   the  estates,  which   wer6  before 

*•  Albany^s  case,  i  Co.  1 1 1 . 

(i)  And.  hence  it  is  the  common  practice  in  convey- 
ancing, to  release  the  power,  and  all  further  claim  to  it, 
whenever  it  is  either  completely  executed,  or  it  is  not  in 
tended  to  proceed  further  in  the  execution  of  it. 

n  B  4       ^ 
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APPOINT,  defeasible  by  the  proyito^  would  by  such  release  be  made 
absolute ;  but  made  no  resolution  as  to  whether  a  fatme 
power  might  be  released  K  And  so^  upon  the  third  p<^ty 
it  was  also  held,  that  by  the  defeasance,  as  well  the  said 
covenant  which  created  the  power,  as  the  power  itself,  was 
'utterly-  defeated  and  annulled.  For  it  was  said  that,  in 
all  cases  where  any  thing  executory  was  created  by  deedj 
the  same  thing,' by  consent  of  all  persons  who  were  parties 
to  the  creation  of  it,  might,  by  their  deed,  be  defeated  and 
annulled ;  for  it  would  be  strange  and  unreasonable  that 
a  thing  which  was  created  by  the  act  of  the  parties,,  should 
not,  by  their  act,  with  their  mutual  consent,  be  dissoWed 
again.  And  it  yeas  clearly  held,  in  the  fourth  resolution 
in  Digger's  case ',  that  a  fine  levied  by  tenant  in  tail,  before 
a  power  of  revocation  had  been  completely  executed  pur- 
suant to  the  forms  required  in  the  creation  of  it,  extin- 
guished the  power. 

And  so,  an  assignment  of  the  whole  interest  of  the  donee, 
or  any  total  alteration  of  the  estate  for  life  to  which  a 
power  is  appendant,  will  destroy  the  power  *"•  But  a  lease 
and  release,  which  does  not  take  efiect  so  as  to  disjdace 
an  estate,  wiU  not,  it  seems,  destroy  a  power  appendant^; 
for,  where  one,  being  tenant  for  life,  and  having  a  power 
by  deed  or  will  to  charge  land  with  2,o<K)  /•  as  he  should 
think  fit,  joined  with  the  remainder-man  in  tail,  in  a  lease 
and  release,  to  convey  the  premises  in  fee  by  way  of  mort- 
gage for  securing  a  sum  of  money  and  interest;  it  being 
held  that  this  mortgage  was  not  a  good  execution  of  the 
power,  it  was  then  contended,  that  tenant  for  life  had, 
nevertheless,  conveyed  all  his  interest  out  of  him,  and  so 
was  disabled  to  execute  his  power  afterwards.  But  the 
court  were  of  opinion,  that  the  power  was  not  destroyed, 

^  See  Pow.  Pow.  17.  «  Hard.  416;  1  Vent.  226. 

'  Dta?ef>case,  iRep.174;  '  Jenkins  v.  KevmU^  1  Ch. 
Mid  see  Browne  v.  Henink,  Ca.  103;  andseeJ&lioardi  ▼. 
2  Show.  185;  1  Vent.  268,  ^  Slater;  but  see  Co.  Lit.  341, 
371 ;  Skin.  63, 72,  186.  b,  h.  (1),  and  ante,  373. 
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because  the  conyeyaqice  was  by  lease  and  releajie^  and  not    appoint- 
by  fine  or  feoflmcnt.  ^^^^^- 

Finally,  the  power  may  be  destroyed  by  the  bankruptcy 
of  the  donee"". 

With  respect  to  such  powers  relating  to  land  as  are  said 
to  be  in  gross:  As  the  estates  raised  by  them  do  not  fall 
within  the  compass  of  the.  estate  to  which  they  are  said 
to  relate,  there  does  not  seem  to  be  any  reason  why  any 
alteration  in  that  estate  should  affect  them.  Hence,  if  tenant 
for  life,  with  a  power  to  jointure  an  after-taken  wife,  con« 
▼eys  a  life  estate  by  bargain  and  sale,  lease  and  release,  or 
covenant  to  stand  seised,  this  conveyance  will  not  affect 
the  power  of  making  a  jointure.    If  he  even  makes  a 
conveyance  in  fee  by  any  of  these  assurances,  as  it  is  not 
their  operation  to  pass  a  greater  estate  than  the  grantor 
has  a  right  to  convey,  the  power  in  gross  is  not  affected 
by  it ;  but  if  he  conveys  by  fine,  feoffment  or  recovery, 
as  these  assurances  not  only  pass  the  estate  of  the  grantor, 
but  convey  a  tortious  fee,  they  necessarily  disturb  the 
whde  inheritance,  and  consequently  divest  the  seisin,  out 
of  which  the  uses  to  be  created  by  the  power  are  to  be  fed. 
They  therefore  operate  in  extinction  of  the  power  '.    Thus, 
it  was  agreed  by  the  court,  in  the  case  of  King  v.  MelHng  % 
ibsLt  a  common  recovery  suffered  by  tenant  for  life  of  an 
estate  with  a  power  to  make  a  jointure,  would  bar  the 
power ;  for,  that  the  recompense  in  value  was  of  so  strong 
a  consideration,  that  it  served  as  well  to  bar  rents,  con- 
ditions, powers,  possibilities.  Sic.  arising  out  of  or  depend- 
ing upon  the  land,  as  the  land  itself. 

A  power  in  gross  may  also  be  released  to  any  of  those  power  mtj  be 
in  remainder :  and  if  the  whole  fee  is  in  the  terre-tenant,  ^'**'^ 
subject  to  the  power ;  as  where  an  estate  is  limited  to  A, 
for  life,  remainder  to  such  uses  as  he  shall  by  deed  or  will 
appoint,  remainder  to  A.  in  fee ;  there,  if  A.  conveys  the 

^  See  Doe  v.  Britain^  2        '  See  King  v.  MeUing,  i 
Bam.  &  Aid.  93.  Ventr.  228. 

«  Ibid. 
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APPOINT,     whole  fee  by  lease  and  release^  his  power  of  appoiatmenty 
notwithstanding  it  is  in  the  nature  of  a  power  in  gioss^  is 


toiaUy  extmguished^ 
How  an  ap-  2*  An  appointment  may  also  be  rendered  nugatory  and 

^'ted  ^er  ^     '^^^f  ^^^  Yarious  causes,  after  it  has  been  made,  as  by  being 
ekecvtion.         founded  On  an  immoral  consideration^  by  reason  of  fraud 

used  in  the  making  or  obtaining  it ;  orj,  above  all,  by  an 
'  express  or  implied  revocation  of  the  uses  appcmited. 
Void  for  terpis        An  appointment  under  a  power  must  be  founded  upon 

a  good  considerutioB,  or  at  least  upon  a  consideration  tha^ 
is  harmless ;  for  if  the  consideration  of  the  executioii  of  a 
power  be  immoral,  it  wiH  be  set  aside  in  equity.  Hhis 
where,  under  a  power  to  make  leases^  a  person  made  a 
.  lease,  purporting  to  be  in  consideration  of  mon^,  but 
which  in  fact  was  upon  a  marriage  broki^e,  for  proeuiiag 
a  marriage  betweisi  two  parties,  the  lease  was  held  void ; 
for  Aough  it  was  objected,  it  could  not  be  supposed  that, 
after  such  a  length  of  time  as.  twenty  years,  (whi<^  was  the 
case,)  proof  should  be  made  of  the  payment  of  the  consi- 
deration money,  especialfy  by^  assignees  who  were  stran- 
gere.  Tet,  per  curUnn,  if  it  be  a  lease,  for  a  manriage 
brokage,  it  must  be  set  aside,  being  er  turpi  cauM ;  and 
there  is  no  <fi£ference  between  a  bond  and  a  lease. 
Void  for  fraud.       9o,  a  court  of  equity  will  not  only  refuse  its  aid  m 

support  of  n  power  defectively  executed,  if  the  object  of  it 
be  inequitable,  but  it  will  relieve  against  an  appointmmit 
under  a  power  effectually  executed  in  law,  if  fraudtrientlf 
made^  as  contrary  to  a  prior  disposition  to  a  purchaser 
for  a  valuable  consideration*. 
Siiit.  tf  EUs.  And,  to  prevent  fraudulent  appointments  and  otho*  eon- 

veyances,  with  power  of  revocation,  it  is  enacted  by  37 
Biz.  0.4,  <'  that  if  any  person  makeany  conveyance^chargei 
limitation  of  use,  or  assurance  of  any  lands,  tenements  or 
hereditaments,  with  a  clause  or  condition  of  revocallMi^ 

'  SeeCa.  temp.Talboty4i.    al.  4  Brown's  Ca»  Pari.  99f ; 
'  Scfope  €t  M.  V.  OffU;/  et    and  see  Fitzgib.  214. 
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detenDomatiaii  or  alteratioii  at  pleasure,  and  shall  after-  APMmr* 
wanb  convey  or  chaige  the  same  lands,  8ic.  for  money  Gt 
ether  good  consideration,  paid  or  given,  (the  first  convey- 
ance not  being  revoked  or  altered  by  virtue  of  the  power,) 
that  then  the  said  former  conveyance,  8cc.  as  touching  the 
said  lands,  tenements  and  hereditaments  so  afterwards 
conveyed  or  charged,  shafl,  as  against  the  vendees  or 
grantees,  their  heirs,  8ic.  be  void  and  of  none  effect: 
provided,  that  no  lawful  mortgage  mBjAeban&Jide  and' 
without  ftaud  or  covin,  upon  good  consideration,  shall  be 
impeached  or  impaired  by  foroe  of  tins  acf 

Upon  this  clause  in  the  27  Eliz.  it  has  been  determined, 
that  marriage  is  a  valuable  consideration 'within  the  mean- 
11^  of  this  statute  ^ 

But  a  settlement  made  for  a  good  consideration  only,  as 
for  provisi(Hi  for  children,  will,  if  made  with  power  of 
levocation  in  tbe  settlor,  be  void  against  a  purchaser  for  a 
vahiahla  consideration^ 

Thus  where  jB.  seised  in  fee  of  certain  estates,  in  consi- 
deration of  love  for  his  son,  settled  them  to  the  use  of 
himself  for  life,  remainder  to  his  son  in  tail,  with  power  in 
himself  to  make  leases  for  twenty-one  years,  and  power 
aba  to  revoke  all  the  use  of  the  settlement.  JB.  in  consi- 
deration of  30  L  demised  to  P.  for  twenty-one  years,  and  it 
was  questioned  whethcrthis  should  be  said  to  be  a  lease 
derived  out  of  his  estate  fbr  life  only,  or  whether  the  lessee 
should  have  benefit  of  the  clause  of  the  27  Eli2.  c.  4, 
^  that  if  one  make  a  conveyance  with  clause  of  revocation^ 
and  afterwards,  for  consideration,  of  money,  grant  the  said 
famd  to  a  stranger,  that  the  said  conveyance  shall  be  void 
and  revoked,  &c.?^  And  it  was  held  by  all  the  Justices,  that 
tile  lease  should  be  good  and  absolute,  and  should  not  be 
impeached  by  Ae  fbrmer  voluntary  conveyance.  For| 
diot  lie  who  made  it  having  power  to  revoke  it,  the  law 

*  See  Griffin  v.  Stanhope,       "    Oois  v.  Faustmditch, 
Cro.  Ja.  4G4 ;  apd  see  Rob.    Cr?Q^  Jac.  x8q^ 
Fraud,  s.  3.  « 
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APPOINT-    would  consider  the  conre  jance  as  reroked  and  void,  quoad 

MENTS.      ^  lessee,  and  the  lessor  as  tenant  in  fee,  when  lie  made 

that  lease :  and,  that  the  lease,  being  made  in  consideration 

of  a  fine  paid,  was  expressly  within  the  words  and  intent 

of  the  statute  of  27  Eliz. 

And  the  reservation  of  rent  on  such  a  lease,  will,  it  seems, 
be  considered  as  such  a  good  consideration,  as  to  operate 
as  a  revocation  of  a  voluntary  conveyance  previously  made ; 
for  it  was  resolved  by  the  Court  of  King's  Bench,  in 
Hinde  v.  Collins,  that  where  one  made  such  a  conveyance 
first,  and  afterwards  made  a  lease  reserving  rent,  without 
other  consideration,  that  was  suflicient,  and  a  revocation 
of  the  first  estate,  quoad  that  lease'. 

And  although  the  power  of  revocation  in  such  convey- 
ance be  limited  to  be  executed  at  a  distant  time,  yet  if  a 
subsequent  conveyance  upon  valuable  consideration  be 
made  afterwards,  but  before  the  power  of  revocation  begins, 
this  case  will  also  be  within  the  remedy  of  the  statute; 
for  although  the  statute  says,  *'  the  said  first  conveyance 
not  being  by  him  revoked,''  which  seems  by  the  literal 
sense  to  be  intended  of  a  present  power  of  revocation, 
because  no  revocation  can  be  made  by  virtue  of  a  future 
power  until  it  comes  in  esse :  yet  since,  if  this  case  should 
be  construed  to  be  out  of  the  act,  it  woi^d  serve  for  little 
or  no  purpose,  as  then  there  would  be  no  difficult  matter  to 
.  evade  it ;  it  has  been  held,  that  the  intent  of  the  act  was, 

that  such  voluntary  conveyance,  which  was  originally  sub- 
ject to  a  power  of  revocation,  whether  inprasenti,  or  t» 
futuro,  should  not  stand  against  a  purchaser  bon&Jide  for  a 
valuable  consideration.  Thus,  where  a  conveyance  wa& 
made  by  way  of  use,  with  power  to  revoke  after  a  certain 
day  to  come,  and,  before  the  day  came,  he  who  had  the 
power  conveyed  to  a  purchaser ;  it  was  held  in  the  King's 
Bench,  that  the  original  conveyance  was  void  against  the 
purchaser ;  and  yet,  at  the  time  of  the  purchase,  Uie  vendor 

.     I  Hinde  v.  CoUiw,  cited  Cro.  Ja.  181. 
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could  not  have  revoked  ;  but  the  statute  is  to  be  intended    appoint. 

hcents 
against  fhiud  and  to  support  purchases  ^.    Such  convey-  ' 

ance  will  not^  hov^ever,  be  void  against  a  purchaser  before 
the  time  limited  for  the  revocation  arrived ;  but,  from  that 
time,  all  subsequent  interest  under  the  original  conveyance 
will  be  void,  because  it  is  subjected  to  revocation  from 
that  time  by  express  agreement. 

And,  although  the  power  be  afterwards  extinguished  by 
recovery,  feoflBnent  or  fine,  or  other  conveyance  to  a 
stranger,  to  the  intent  to  defraud  a  purchaser;  yet  if  the 
conveyance  be  originally  voluntary,  and  with  power  of 
revocation,  such  fine,  feofiment  or  other  conveyance  will 
be  void,  as  to  the  extinguishment  of  the  power,  and  the 
original  conveyance  bad  against  a  subsequent  purchaser 
for  money*.  For  the  intent  of  the  statute  was,  that  it 
should  be  expounded  altogether  against  fraud,  and  to  sup- 
press firaud,  and  to  maintain  just  dealing ;  and  to  support 
such  conveyance  would  be  against  the  intent  of  the  sta- 
tute. And  the  extinguishment  of  the  power  of  revocation, 
before  the  sale,  does  not  alter  the  object  and  intent  of  the 
statute ;  for,  when  the  power  determines,  then  it  is  im- 
possible that  the  conveyance  shall  be  revoked  according 
to  the  power,  and,  if  it  eannot,  then  the  statute  makes  the 
conveyance  void  against  the  piurchaser ;  for  it  says, ''  that 
if  any  one  make  a  conveyance  vnth  power  of  revocation, 
and  afterwards  seU  the  land  for  money,  the  conveyance 
not  being  revoked  according  to  the  power,  the  conveyance 
shall  be  void.''  And  to  construe  the  statute  that  the  coup- 
▼eyance>  should  be  good  against  the  purchaser,  if  the 
power  of  revocation  be  determined  before  the  purchase, 
would  be  to  nourish,  not  to  suppress  firaud ;  for  then  the 
seller  might  make  a  secret  release  of  the  power,  or  a  secret 
laoffinent,  of  which  the  purchaser  could  not  have  notice ; 
and  yet  he  might  show  the  purchaser  the  conve3^ce  in 

^  Cited  per  Wahnesley,         '  BuUoch  v.  Thome^  Moor» 
Justice,  Moor,  61 8«  615. 
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which  was  a  power  of  revocation,  by  Which  he  might  be 
encouraged  to  buy  the  land,  and  be  deceived  out  of  the 
land  and  money  both,  by  sUoh  secret  release  or  feo£Bnent, 
which  w6uldbe  against  all  reason  and  equity. 

And  although  property,  over  which  the  power  of  revo- 
cation is  reserved,  be  conveyed  by  several  diffisrent  assu*- 
ranees ;  yet,  as  to  the  operation  of  this  act,  all  of  them 
shall  be  conudered  as  but  one  conveyance*.  For  the 
words  ofay  Eliz.  are,  **  that  if  any  one  person  made  con» 
veyance  or  a$8Ufwice  with  revocation,  8cc.''  which  word 
assurance  comprehended  all  the  conveyances  timt  con- 
burred  to  the  assurance  intended  by  the  parties^  though 
they  were  of  different  natures. 

And  it  is  not  necessary,  it  seems^  that  a  conveyance,  to 
fall  within  the  statute  of  27  Blis.  should  contain  an  express 
power. of  revocation;  for  if  there  be  circumstances  re^ 
served  therein  in  favoiir  of  the  settior,  which,  in  their 
operation,  are  tantamount  to  such  power,  they  will  be 
soflElcient  to  bring  the  assurance  within  the  meaning  and 
intention  of  this  act.  For,  where  P.  conveyed  his  estate* 
to  trustees,  to  pay  all  debts  contracted,  or  for  which  the 
trustees  wefe  bound,  tot  fifteen  years,  wiih  pow^r  t6  P«  to 
make  leases  for  99  years,  with  or  without  rent  |  it  was 
admitted  by  the  oourt  on  a  trial  in  eje6tment^  that  the 
power  in  P.  after  preMnt  debts  paid,  to  make  an  entire 
lease  for  ninety^nine  years^  With  rent  at  without^  amounted 
to  a  power  of  tevocation^. 

But  it  is  said»  in  Keble,  to  hav^  been  held  by  Lord 
Chief  Justice  Bramston,  thfi^t  if  idttob  poWet  of  tevoration, 
ia  a  vohmtaify  settlements  be  witili  a  .reservatioB^  fiot  to  be 
eatecuted,uBlesa  with  oonseBlofalikirdpersony  who  iiiiet 
undev  any  influmed  of  the  party  to  whom  tb<«  powet  is 
reatoved,  9Q  that  Ibe  interpcmtion  ot  such  tkiid  pen^i 
atecBit  is  noiput  merely'  aa  a  sUft  to  (daee  the  pimet  ia 


•  Btdkekt.TlmmBi 
6i6- 


^  LttvmJkr  v«  Blackskm, 
3Keb.5fl6^pkiI. 
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other  names  besides  that  of  the  person  making  snch  yolon-  .  APPOnrr* 

tary  conYeyance^  but  such  person  is  really  meant  to  be  a  .,,__..^ 

party  to  the  revocation,  and  joined  to  prevent  its  being 

made,  unless  upon  valuable  consideration ;  this  would  be 

good,  and  not  a  voluntary  consideration  within  the  statute 

of  Elizabeth''.    The  case  alluded  to  in  Keble  is,  probably, 

that  of  Sir  Francis  Leigh  v.  Winter^ ;  where  Sir  Francis 

Leigh  assured,  by  fine,  certain  manors  and  lands  to  himself 

for  life,  remainder  to  his  son  in  tail,  with  proviso  of  revoca^- 

lion  if  his  son  married  without  his  consent;  and  afterwards, 

by  indenture  between  himself  and  Bridget  Winter,  the 

grandmother  of  his  said  son  on  the  part  of  his  mother, 

reciting  the  said  proviso  and  the  power  contained  therein, 

and  certain  considerations  given  to  the  said  Sir  Francis,  it 

was  agreed  that  the  said  Sir  Francis  Leigh  should  not  revoke 

any  of  the  uses  or  estates  limited  for  the  said  son  or  his 

heir8,,by  the  indenture  aforesaid,  nor  execute  any  power  of 

revocation  concerning  the  same,  without  the  consent  of 

Lord  Coventry  first  had  in  writing  :  afterwards,  the.  son 

married  without  assent  of  the  father';  whereupon  the  father 

alone  revoked  the  settlement.     Upon  a  suit  in  Chancery, 

it  was  held,  thal^  by  the  said  second  indenture,  the  power 

of  revocation,  which  was  absolute  in  the  first  indenture, 

was  restrained,  and  that  the  said  Sir  Francis  Leigh  could 

not  revoke  without  the  consent  of  the  Lord  Keeper ;  for 

the  power  was  executory,  and,  by  subsequent  agreement 

by  indenture,  might  be  defeated  and  determined.    But  it 

is  observable  on  this  case,  that  the  question  arose  between 

the  son  and  the  father,  and  was  only  whether  the  father, 

by  the  subsequent  act,  had  restrained  his  absolute  power ; 

this  case,  therefore,  does  not  decide  the  question  as  to  a 

purchaser  for  a  valuable  considemticm  ^  nor  have  I  met 

i^tk  any  ease  that  goes  so  fhr  aa  to  say,  that  a  mere 

▼oluntary  conveyance,  with  power  of  revocation  reserved. 


Jones,  411. 
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APPOINT-     but  restrained  to  be  executed  with  the  consent  of  third 
.  persons,  shall  not  be  within  the  equity  of  .the  statute  o«^ 

27  Eliz.  In  the  case  of  Buller  v.  Waierhotise^,  indeied,  the 
point  was  considered,  but  does  not  seem  to  have  been  settled ; 
because  all  the  claimants  under  the  conveyance  were 
purchasers  for  a  valuable  consideration.  The  distinction, 
however,  between  the  cases  where  powers  of  revocation 
restrained  to  be  exercised  with  the  consent  of  a  third  per- 
son  are,  or  are  not,  within  the  meaning  of  the  27  Eliz. 
seems  to  be  this :  if  the  interposition  of  a  third  person  in 
the  execution  of  such  a  power  be  merely  colourable,  and 
to  evade  the  statute,  (which  is  a  fact  to  be  positively 
proved,  or  a  conclusion  from  circumstances  that  neces- 
sarily import  as  much,)  the  statute  wiU  operate  notwith- 
standing^  As  if  A.  reserve  to  himself  a  power  of  revo- 
cation with  the  assent  of  £<;  and,  afterwards,  A.  bargain 
and  sell  the  land  to  another,  the  bargain  and  sale  is  good, 
and  within  the  remedy  of  the  statute ;  for  otherwise,  says 
«    '  Lord  Coke,  the  good  provision  of  the  act,  by  a  smaU  ad- 

dition and  evil  invention,  would  be  defeated.  So  it  was 
held  in  the  case  of  Lavender  v.  Blacksttme,  before  mentioned, 
that  although  the  lease  (which  there  operated  as  a  power 
of  revocation)  was  restrained  to  be  by  the  assent  of  a  third 
person ;  yet,,  that  person  not  being  a  creditor,  but  a  relsr 
tion  and  father-in-law,  the  interposition  of  his  assent  did 
not  prevent  the  lease  from  being  fraudulent^.  But,  if  the 
intervention  of  third  persons,  in  the  execution  of  a  power, 
be  to  preserve  or  protect  the  rights  of  others,  as  of  a  wife 
or  children,  and  not  merely  to  evade  the  words  of  the 
statute ;  in  such  case,  the  general  doctrine  laid  down  in  the 
precedents  seems  to  warrant  a  conclusion,  that  the  power 
of  revocation,  thoi:^h  reserved  to  the  owner,  is  considered 
as  being  qualified,  and  out  of  the  equity  of  the  statute  ; 

•  BuUer  v.  TFo^erAotise,  T,        '  See  Pow.  Pow.  333. 
Jones,  94 ;  S.  C.  3  Keb.  751,        >  3  Rep.  82,  b. 

pi*  37 ;  and  see  Rob.  Fraud.  ^  3  Keo.  536,  pi.  ii. 
639. 
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because,  although  the  revocation  be  reserved  to  him,  yet    APPontr- 
it  is  so  clogged,  that  he  can  make  no  use  of  it  without  the 
assent  of  others,  who  have  an  interest  in  resisting  such 
revocation,  unless  upon  sufficient  consideration. 

And  a  conveyance,  with  power  of  revocation,  on  pay- 
ment of  a  small  sum  by  the  revoker,  will,  it  seems,  be 
within  the  statute,  and  void  against  a  purchaser  for  a 
valuable  consideration.  Thus*  it  was  said  by  the  court  in 
Griffin  v.  Stanhope^  that  if  a  lease  be  made  with  a  pro- 
viso, that  if  the  lessor  pay  105.  then  the  lease  shall  be 
void,  such  lease  would  be  void  under  the  statute  as  to  a 
purchaser ;  because  it  was  apparent  that  the  sum  to  be 
paid  was  not  of  the  value  of  the  land,  but  only  limited  as  a 
power  of  revocation. 

But  a  power  to  cha^e  an  estate  settled  with  a  particular 
sum  by  way  of  mortgage,  or  otherwise,  has  beenr  held  not 
to  be  within  the  words  of  this  statute.  Thus,  where  a 
power  was  given  to  the  owner  of  an  estate,  settled  on  him- 
self for  life;  remainder  upon  his  son  in  tail  special,  to 
charge  the  estate  with  the  payment  of  3,000/.  it  was  ob- 
jected, that  this  settlement,  being  with  a  proviso  to  charge 
ihe  lands  with  the  payment  of  2,000/.  was  void  against  a 
purchaser  for  valuable  consideration,  within  the  provision 
of  Stat.  37  Eliz.  c.  4.  "  which  made  conveyances,  with 
power  to  revoke,  alter  or  determine,  at  the  vnll  and  plea- 
sure of  the  owner,  void."  But  the  court  held,  that  such 
proviso  to  charge  the  estate  with  3,000  /.  was  not  a  power 
within  the  words  of  the  statute ;  ''  to  revoke,  determine 
or  alter  the  estate,'^  being  to  charge  a  particular  sum ;  and 
no  express  fraud  being  found,  the  conveyance  could  not 
be  adjudged  fraudulent '^^ 

It  is  to  be  observed,  however,  that  none  can  take  advan- 
tage of  this  clause  in  the  statute  of  37  Elizabeth,  against 
conveyances  with  power  of  revocation,  except  he  who  is 

'  Cro.  Jac.  454*  ^  JenUray^  Sjwmii,  i  Lev. 

150;  S.C.  1  Hardv30&b^ 

VOL.   IV.  c   c 
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APPOINT*  a  purchaser  for  money,  or  other  valuable  consideration ;  for, 
the  benefit  of  the  clause  is  expressly  restrained  to  those 
who  purchase  for  money  or  other  good  consideration,  paid 
or  given,  which  word  paid  is  to  be  referred  to  money,  and 
given  is  to  be  referred  to  good  consideration ;  so  that  the 
sense  is  for  money  paid,  or  other  good  consideration,  given, 
which  words  exclude  all  considerations  of  nature  or  blood, 
or  the  like,  and  are  to  be  intended  only  of  valuable  con- 
siderations, which  may  be  given ;  and  therefore  he  only 
who  makes  a  purchase  of  land  for  a  valuable  consideration, 
19  a  purchaser  within  the  statute'.  Therefore,  where  one 
made  a  lea^e  for  eighty  years  without  consideration^  and 
afterwards  conveyed  the  land  to  his  wife  for  a  jointure 
afl;er  marriage  ;  it  was  resolved  by  the  two  Chief  Justices, 
and  three  other  Justices,  that  because  this  last  conveyance 
was  voluntary,  without  valuable  consideration,  the  wife 
could  not  avoid  the  former  lease,  by  averring  that  it  was 
fraudulent  **• 

And  one  who  claims  relief  under  this  statute,  must  not 
only  be  a  purchaser  fpr  a  valuable  consideration,  but  also 
must  himself  be  free  from  all  imputation  of  fraud  or  deceit: 
for,  per  Anderson,  Chief  Justice  of  the  Common  IHeas, 
where  a  man  who  was  of  small  understanding,  aad  not 
able  to  govern  the  lands  whidi  descended  to  him,  and 
was  given  to  riot  and  disorder,  by  mediation  of  his  frieadsi 
openly  conveyed  his  lands  to  them,  on  tnist  and  in  coiift- 
dence  that  he  should  take  the  profits  for  .his  maintenaiM^ 
and  that  he  should  not  have  power  to  waste  and  conamnA 
the  sfune;  and  afterwards,  he,  being  seduced  by  deceitful 
and  covetous  persons,  bargained  and  sold  his  land,  being 
of  a  great  value,  for  a  small  sum  of  money ;  thb  bargaioi 
although  it  was  for  money,  was  holden  to  be  out  of  tihis 
'  statute;  for  this  act  waa  made  against  aU  fraud 4Ui.dl  deoei^ 

'  3  Co.  82 ;  Twme^  case,        "  Cited  mt  Beamond,  JuSp- 
Cro-  £liz.  446;  2  Rol.  .Rep.    tice,  Cro.  Bliz.  44^. 
306f  306. 
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and  doth  not  help  aoy  purchaser^  who  doth  not  come  to     APPOINT, 
the  land  for  a  good  conBideration  lawfully,  and  without  \, 


fraud  or  deceit.  And  such  conveyance,  made  on  trust,  or 
with  power  of  revocation,  is  void  only  as  to  him  who  pur- 
chases the  land  for  a^  valuable  consideration  bond  Jide 
without  deceit  or  cunning  °. 

And  it  ia  observable  upon  the  two  preceding  cases  put 
by  Beamond  and  Anderson,  that  the  reasoning  of  them  ap- 
plies equally  to  the  clause  in  the  statute  respecting  con- 
veyances with  power  of  revocation,  as  to  that  respecting 
fraudulent  conveyances ;  for  the  construction  of  the  statute 
as  to  this  point  must  be  the  same  as  to  all  clauses  of  it ; 
and  Owen  said,  in  the  case  of  Upton  v.  Basset^,  that  he  was 
at  the  making  of  this  statute,  and  that  special  care  was 
taken  that  there  should  not  be  any  words  which  should 
extend  to  purchasers,  unless  it  were  such  as  paid  money 
or  other  good  consideration  for  their  purchase. 

And  notice  of  such  conveyance  with  power  of  revoca- 
tion will  not  prevent  a  purchaser  for  valuable  consideration 
from  setting  the  same  aside  under  the  statute;  for  the 
notice  of  a  purchaser  cannot  make  that  good  which  the 
act  of  parliament  has  made  void  as  to  him ;  and  though  it 
be  true  that  qui  scit  se  decipi,  non  decipitur,  yet,  in  this 
case,  the  purchaser  is  not  deceived,  for  the  conveyance 

* 

with  power  of  revocation  of  which  he  has  notice,  is  void 
as  to  him  by  the  statute,  and  therefore  shall  not  hurt  him, 
nor  is  he,  as  to  that,  in  any  manner  deceived  ^. 

An  appointment  in  exercise  of  the  power  vdll,  more-  Power  ez- 
over,  have  the  effect  of  annulling  by  exhausting  the  power;  ^p^iUtotn J 
but  this  may  be  either  total  or  partial,  according  to  the 
extent  of  the  appointment.    Where  the  execution  totally 
exhausts  the  uses  to  be  appointed,  it  is  a  total  revocation 
or  extingoishment  of  the  power  ^ ;  but  if  the  appointment    ^ 

■  Cro.  Eliz.  446.  *»  Hzgeraldy.  Fauconberge^ 

•  3  Cro.  445*  Fitzg.  aoy;   6  Bro.   P.  C. 

^  See  Gooch'n  case,  5  Co.  395. 
60,  b. 
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be  by  way  of  mortgage  only,  it  wiD  be  an  eztingiuBhment 
of  the  power  pro  tanto  only;  for  in  equity,  a  mortgage  is 
considered  as  a  pledge  only  of  the  estate,  and  the  mort- 
gagor still  continues  in  possession'. 


CHAP.  VI. 


RRVOCA- 
TIONS.. 


OF  REVOCATIONS. 

1  HE  last  mode  we  shall  notice  by  which  an  appointment 
may  be  rendered  void  is  by  rbvocation. 

A  power  to  appoint  the  uses  of  land,  unless  simply  col- 
lateral %  we  have  seen,  includes  in  it  a  right  to  appoint  ab- 
solutely, or  with  a  power  of  revocation  and  new  appoint- 
ment, although  no  express  power  of  revocation  be  reserved 
in  thexdeed  creating  the  power  of  appointment^;  and  also 
that  in  the  deed  of  appointment  itself,  a  power  may  be 
reserved  for  the  same  purpose.  Hence  it  becomes  neces- 
sary to  inquire  4nto  the  form  and  circumstances  requisite  to 
attend  a  revocation  of  uses,  as  well  as  into  those  which  are 
requisite  to  attend  the  original  appointment  of  them.  As 
to  which,  it  is  to  be  observed,  that  no  express  words  scMsmto 
be  necessary  either  to  the  creating  jof  a  power  of  revoca- 
tion, or  of  effectuating  the  revocation  itself;  for,  if  the 
intention  be  clear,  the  court  will  construe  the  expressions, 
so  as  to  support  the  intention  *. 

And  such  power  to  revoke  may  be  given  to  the  extent 

.of  the  whole  limitation  of  the  estates  subjected  to  it,  or  only 

as  to  a  part  of  it ;  as  if  a  man  make  a  feoflfment  to  the  use 

of  J>  S.  for  life,  with  remainders  over,  with  pdWer  to  revoke 


'  Perkins  v.  Walker,  i  Vem. 
97, 144, 182. 

•  WM  V.  Thurbame,  i 
Vem.  355. 

^  See  Adams  v.  AdanUp 
Cowp.  6^51. 


^  Bishop rfOxonr.Leigh^ 
i(nh  3  Vem.  376 ;  and  see 
Lavender  v.  Slaeksime,  3 
Keb.  586,  pUli. 
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the  estate  for  life  only,  and  that  th^n  another  shall  have     B£VOCA. 
that  estate,  and  that  the  remainder  shall  continue  as  at  first  ' 

limited,  this  is  a  good  power'. 

A  power  of  appointment,  if  it  be  a  power  relating  to 

* 

the  land,  includes  in  it  a  power  to  appoint  absolutely  and 
outright,  or  with  a  power  to  be  reserved  in  such  appoint- 
ment, to  revoke  the  appointment  when  made,  and  appoint 
new  uses ;  if  therefore  the  donee  would  wish  to  be  at  liberty 
to  revoke  the  uses  appointed,  it  will  be  necessary  that  he 
should  reserve  such  power,  and  so  toties  quoties;  for  other- 
wise the  first  power  will  be  exhausted,  and  no  further  use 
can  be  made*. 

But  it  is  to  be  observed,  that  when  the  power  of  appoint-* 
ment  does  not  relate  to,  but  is  collateral  only  to  the  land, 
the  person  to  whom  such  collateral  power  is  given,  cannot, 
in  an  appointment  made  in  pursuance  of  his  power, 
reserve  a  power  to  revoke  the  uses  by  his  appointment^ ; 
for  in  such  case  the  power  is  but  an  authority,  and,  when 
executed,  is  gone. 

And  it  is  observable,  that  wherever  there  is  a  power  of 
revocation,  the  law  gives  the  revoker  a  power  to  limit  new 
uses,  although  no  power  of  new  limitation  be  expressed  in 
the  deed;  for,  he  that  has  power  to  revoke,  has  also  power 
to  limit  <•  And  such  new  uses  upon  a  revocation  may  be 
limited  or  raised  by  the  same  conveyance  which  revokes 
the  ancient  use^  as  well  as  by  a  new  conveyance ;'  for  the 
ancient  uses  ceasing  ipso  facto  by  the  revocation,  without 
claim  or  other  act,  the  law  will  adjudge  priority  in  the 
operation  of  one  and  the  same  deed,  although  it  be  sealed 
and  delivered  at  one  and  the  same  instant :  and,  therefore, 
such  deed  will,  in  construction  of  law,  be  first  a  revocation 

*  Thomson  v.  Freston,  a  «  Per  Finch,  Lord  Keeper, 
Rol.  Abr.  262,  pi.  1-  1  Ch.  Ca.  342;    Colston  v. 

•  Hill  v.  Bond,  1  Eq.  Ca.  Gardner,  2  Ch.  Ca.  46,  S.L. 
Abr.  342 ;  Prec.  Ch.  474 ;  Lady  Hastingi's  case,  cited 
Adams  Y.Adams,Cowi^. 651.  3  Keb.  7,  Ca.  7  ;   but  see 

'  Wall  V.  Ihirborne,  1  also  post,  400,  and  1  Stra. 
Vcm.  865.  584.  • 
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REVOCA-  and  cesser  of  the  ancient  uses,  and  then  a  limitation  or 
raising  of  the  new  uses**.  And  the  rule  of  law  will  be  the 
same,  as  to  the  ceasing  of  the  estate,  although  the  uses 
be  raised  by  a  recovery,  and  not,  as  in  the  case  last  cited, 
by  a  covenant  to  stand  seised.  Thus  the  court  held,  in 
FitHwilliam's  case,  that  it  was  all  one  where  he  who  made 
the  revocation,  was  seised  or  possessed  of  the  land ;  for  the 
best  construction  of  the  statute  of  27  Henry  8,  of  uses, 
was  to  make  them  subject  to  the  rules  of  the  conunon 
law,  according  to  which,  if  two  acts  were  done  by  one  and 
the  same  means,  and  took  place  in  one  and  the  same  in- 
stant, the  law  would  so  construe  it,  that  that  act  should 
be  taken  in  law  to  precede,  which  would  give  efficacy  to 
to  the  entire  instrument^  Nor  will  the  manner  of  wording 
a  powier,  so  as  to  distinguish  the  revocation  and  ceasing 
of  the  former  uses,  from  the  Umiting  the  new  uses,  and 
mark  them  as  separate  acts,  make  any  alteration  in  the 
legal  construction  thereof  ^  For,  per  cur.  in  the  same 
case,  the  ancient  uses  may,  notwithstanding,  be  revoked, 
and  the  new  uses  well  declared  in  the  same  deed;  because, 
first,  in  judgment  of  law,  there  are  but  two  times  concur- 
rent in  one  instant,  namely,  the  time  of  the  ceasing  of  the 
former  uses,  and  the  time  of  the  declaration  of  the  new; 
for,  although  the  revocation  and  the  ceasing  of  the  former 
uses  be  distinguished  in  words,  yet,  in  truth,  they  are  one; 
for,  the  use  which  is  revoked  ceases,  and  the  use  which 
ceases  is  revoked  :  secondly,  although  no  use  ceases  until 
the  writing  of  revocation  be  sealed  and  puUished,  md, 
after  the  sealing  and  publication,  nothing  can  be  added  to 
it,  yet  it  may  well  stand  with  the  words  of  the  proviso  idid 
the  intention  of  the  parties,  that  the  new  declaration  may 
be  in  the  same  deed ;  for  both  being  contained  in  one  azid 
the  same  writing,  its  operation  will  be,  first,  to  inake  a 
destruction  of  the  former,  and  then,  eo  instanti,  ^  creation 

^  Diggers  case,  6  ResoL        ^  FitzmlHatn^B    case,      6 
1  Rep.  1 74 ;   S.  C.   Moor,    Rep.  33,  b. 
603-  k  Ibid.  6  Co.  SB. 
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o{  Uie  new  uses;  and  although  these  clauses  may  be  con-  ^J^f>£A- 
tradictory,  and  ex  diametro  pugnarent,  because  the  one  , 
destroys  and  the  other  creates^  yet  the  construction  of  the 
law  (which  delights  in  making  reconcilement^)  makes  a 
good  accord  between  them.  For,  to  the  intent  that  the 
new  uses  may  be  created,  the  law  adjudges  that  the  clause 
of  destruction  shell  have  the  priority,  although  both  be 
contuned  in  one  and  the  same  deed,  and  took  effect  by 
one  and  the  same  delivery. 

And,  where  a  power  of  revocation  is  reserved,  the 
estates,  created  by  the  deed  m  which  su&h  power  is  con- 
tained,' may  be  defeated  not  only  by  an  express  revocation, 
but  by  a  revocation  in  law ;  as,  where  the  donee  of  the  power 
does  an  act  of  a  nature  that  is  irreconcileable  with  the  exist- 
ence of  the  former  uses ;  quia  non  refert  an  quis  inteniianem 
iuam  decbtret  verbis,  an  rebus  ipsis,  velfactis ;  as  when  a  man 
having  power  to  revoke,  limits  new  and  other  uses ;  in  this 
case,  the  limitation  of  any  latter  uses  which  are  inconsist- 
ent with  the  former  ones,  will  be  construed  a  revocation 
of  the  first  uses,  although  the  deed  creating  the  power  be 
not  recited  or  referred  to^  (i).  For  although  there  be  not 
any  express  signification  of  the  purpose  or  determination 
to  determine  the  former  uses,  yet  when  a  person  limits 
new  and  other  uses,  he  thereby  necessarily  signifies  his 
purpose  to  determine  and  alter  the  uses  before  limited. 

And  although  the  uses  be  limited,  in  the  deed  creating 
ihem,  to  be  revoked  by  express  words,  tn  totidem  verbis, 

*  Scroop*^   case,    lo  Co.    W.Jones,  392 ;  S.  C.  cited 
143,  b;  S.  C.   2  Rol.  Abr.    iP.Wms.  162. 
263 ;  Smqfe  v.  Turtan,  Sir 

(1)  Constructive  revocations  seem,  however,  not  to  have 
l>ten  allowed  of  at  law,  until  some  time  after  the  statute 
of  uses,  for  Scroop's  case  was  founded  only  on  one  autho- 
nty,  namely,  the  case  of  Frampton  v.  Frampton,  cited  in 
that  case,  to  have  been  determined  Trin.  2  Jac«  but  of 
windi  case  I  have  not  met  with  any  r»ort.  See  8croop*$ 
case,  10 Rep.  144;  S.  C.  2  Rol.  Abr.  203;  10  Ja.  1. 
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IIE\  OCA'  y^t  any  )&ct  irreconcileable  with  those  uses^  will  operate  in 
law  as  a  revocation"^.  Therefore,  where  D.  conveyed  land 
to  trustees  to  certain  uses,  witli  power  for  £).  at  cjiy  tiixit 
thereafter,  by  any  writing  8ub3ciibed  and  sealed  by  bim 
in  the  presence  of  two  or  more  credible  witnesses,  ''  in 
express  words/'  to  revoke  or  make  void  the  estate  or  use 
thereby  limited;  and  that  th^,  and  from  thenceforth,  the 
use  and  estate  thus  limited  shotdd  cease.  D.  by  his  will, 
sealed  and  delivered  in  the  presence  of  two  witnesses, 
gave  and  devised  the  lands  for  different  estates  than  those 
limited,  but  without  expressly  revoking  the  former  uses; 
yet  it  was  held  to  be  a  revocation,  for  that,  wh«i  two  acts 
could  not  consist  together,  the  latter  must  be  a  revocaticm 
of  the  former. 

But,  vnth  respect  to  express  revocations,  there  is  the 
same  necessity  in  executing  a  power  of  revocation,  for 
attending  to  the  circumstances  required  by  the  power,  as 
to  the  form  of  the  instrument,  subscription  of  witness,  8cc. 
as  we  have  before  seen  there  is  in  executing  a  power  of 
appointment.  For,  per  Holt, ''  when  a  man  has  restrained 
himself  by  a  particular  power,  he  has  no  right  to  dispose 
of  his  estate  but  by  exactly  pursuing  that  power,  nor  will 
equity  enlarge  his  right.  *  For  there  was  the  greatest  rea- 
son, in  this  case,  that  a  man  should  be  obliged  by  the 
rule  of  law  in  a  court  of  equity,  because  it  was  a  law  that 
he  had  put  upon  himself:  and  that  was  the  equity  of  the 
legal  obligation,  namely,  because  it  .was  supposed  to  be 
made  by  his  own  express  or  implied  consent.  If  a  man 
voluntarily  made  a  settlement  to  the  use  of  himself  for 
life,  and  after  to  other  uses,  and  reserved  no  power  of 
revocation,  he  could  not  revoke  this,  no,  not'  in  equity } 
and  the  reason  was  the  same  as  to  a  power  reserved;  for 
he  had  no  other  right  to  do  it  but  by  virtue  of  the  powers 

^  Guy  V.  DortneTf  Sir  T.  case  would  have  been  the 

Raym.  295;  but  note,  this  same,  whether  tiie  levocft* 

point  happened  not  tq  be  tion  had  been  good  or  not. 
material,  as  the  event  of  this 
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and  it  was  as  if  he  did  it  without  a  power^  unless  he  made  &SVOCA. 
a  due  use  of  such  a  power  as  he  had.  Besides,  there  . 
mig^ht  be  a  very  good  reason  for  a  man  to  put  such  re- 
straint upon  himself,  for  a  man  might  know  the  frailty 
of  his  own  temper,  how  apt  he  might  be  to  be  surprised, 
and  prevailed  upon  to  make  a  precipitate  or  inconvenient 
will,  jsettlement  or  disposition  of  his  estate.  Then,  to 
restrain  this  infirmity  which  he  was  conscious  of,  and  to 
prevent  an  inconveniency  that  might  arise  by  Ifis  dis- 
posing of  his  estate  upon  a  surprise,  he  would  restiain 
himself  nhd  settle  bis  estate^ so  and  so,  that,  if  there  were 
a  deliberate  intention  in  him  to  alter  it,  he  might  so- 
lemnly execute  such  intention;  he  would  therefore  have 
so  many  witnesses,  and  those  of  good  quality,  that,  if  they 
found  him  about  any  such  action,  might  advise  him  in  it, 
and  prevent  any  apparent  surprise  into  the  doing  of  any 
action  that  might  be  foolish,  rash  or  prejudicial.  For  that 
reason  he  would  bind  himself  under  such  and  such  re- 
straints." And  his  Lordship  said,  that  a  contrary  conr 
struction  would  introduce  many  absurdities ;  for,  first,  it 
would  be  to  set  up  a  power  in  a  court  of  equity,  in  direct 
exposition  to  the  courts  of  law,  and  so  to  let  a  man  loose, 
in  equity,  for  no  other  reaspn  but  because  he  had  re 
strained  himself  at  law  by  a  law  of  his  own  making. 

Thus  where  G.  being  seised  of  two  several  manors,  en* 
feofied  B.  and  C.  to  certain  uses,  with  clause  of  revocation 
upon  the  tender  of  40s.  and  that,  after  such  revocation^ 
he  might  limit  to  new  uses^  And  the  year  following,  G. 
made  the  like  conveyance  of  his  lands  in  the  county  of  & 
to  the  said  persons  to  the  like  uses,  upon  like  clause  of 
revocation,  upon  tender  of  40^.  G.  afterwards  tendered 
to  the  said  feoffees  one  sum  of  forty  shillings,  to  revoke 
the  uses  raised  upon  both  the  feo£Stnents ;  but  it  was  re- 
solved, that,  by  such  tender,  they  were  not  revoked,  but 

*  Sir  T.  Gre»kam*B  case,  429;  samepointf  Dyer,379| 
1  Leon.  89 ;  S.  C.  Moor,  361,    a,  pL  9. 
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MgrocA>  tiiit  the  revooatioii  was  utteriy  Toid ;  for  two  several  simui 
of  forty  sfailtingv  omgbt  to  have  been  tendered,  because 
they  were  sereral  indeatoreSi  and  could  not  be  satisfied 
with  one  sum.  So  in  the  case  of  Arundel  v.  Philpat* 
where  M.  P.  being  a  widow,  seised  of  lands,  made  a  set- 
tlement, with  a  power  of  revocation  upon  tender  of  a 
guinea,  and  she  afterwards  made  another  settlement,  bat 
tiiere  was  no  proof  pf  the  tender  of  the  guinea ;  the  Court 
of  Chancery  would  not  interfere  to  support  the  revocation^ 
in  equity,  upon  the  intention  only,  without  a  proof  of  die 
doe  .execution  ^  So^  if  the  execution  of  the  power  of  re- 
Tocflition  be  expressly  required  to  be  by  deed  indented  to 
be  enrolled ;  no  revocation  can  be  effected  until  the  deed 
be  enrolled :  for  if  it  diould  operate  as  a  revocation  before 
the  enrolment,  the  deed,  probably,  would  never  be  en- 
rolled; which  would  be  against  the  words  and  intent  of 
the  creator  of  such  power'.  And,  if  the  donee  of  a  power 
<i  revocation  require  that  the  instrument,  by  which  he 
ftvokes,  shaH  be  enrolled  in  a  particular  court,  it  will  not 
take  effect,  as  a  revocation  of  uses  under  the  power,  untal 
that  be  done;  and,  accordingly,  it  was  reserved  in  Digge^% 
eas^  liiat  there  was  no  peifect  and  complete  revocation  * 
until  the  indenture  was  enrolled  in  Chancery ;  for  inas- 
much as  the  indenture  of  revocation  itself  limited  the 
revocation  to  take  ^ifect,  after  the  enrolment  thereof  in 
the  Chancery,  there  was  no  perfect  revocation^  uiitil  it 
was  enreUed  in  that  courts. 

If  a  power  of  revooation  be  reserved  to  be  executed 
•eonditionaily,  tr.  ff'a.  with  the  consent  of  a  third  person, 
that  fact  must  be  dearly  proved ' :  and  thcrefote,  whet^ 
49n  am  issue  out  of  Chancery,  the  plaintiff  daimed  by  a 
«leedoflease  and  release  made  by  the  Eail  of  Peterborough, 

*  Anmdd  v.PAi^pot^cited       ^  Digges^^  pase,  sdResoL 
3  Ch.  Ca.  70 ;  and  see  Pow.    1  Rep.  173. 
Pow.  141.  '  JLora  Mordaimi  y.  Earl 

•  ^d  Reeol.  in  Digge^4i  <f  FefetiftorMf^^  3  Kcib.  305. 
case,  I  Rep,  173,  b.       . 
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and  sealed  by  the  Eari  and  his  Countess,  un  wfaidk  there  BgroCA* 
was  a  power  of  revocation^  and  to  whidi  deed  thete  waa 
reason  to  make  her  a  party  to  save  her  jointure ;  this  lease 
and  release  was  urged  to  have  been  a  revocation  of  a  for- 
mer settlement^  in  which  there  was  a  proviso,  that  the  said 
Earl  might,  by  the  consent  of  the  Countess,  obtain  in  writ- 
ing a  revocation  in  the  presence  of  tiiree  witnesses.  But 
it  was  doubted,  that  her  bare  sealing  the  latter  deed  was  no 
sufficient  assent  to  make  a  revocation,  unless  the  latter 
conveyance  had  been  said  to  have  been  by  assent  of  her, 
or  there  ha[d  been  a  mention  of  her  assent  in  any  clause 
thereof,  which  there  was  not ;  and  the  court,  being  of  that 
opinion,  directed  the  facts  to  be  found  specially,  and  also 
that  there  was  no  other  consent  (i). 

A  power  of  revocation  may  be  executed  by  several  in* 
fitniments ;  as  by  fine  and  deed  to  deelarfe  the  uses,  or  ai^ 
9ther  deeds  which,  when  taken  tdgether,  may  be  consi- 
dered and  operate  as  one  assurance*.  And  such  power 
may  also  be  executed  at  different  times,  over  different 
parcels  of  the  estates  subjected  to  the  power'. 
.  Accordingly,  in  Digge^^  case*,  where  tiie  power  (as  to 
this  point)  was  to  revoke,  '^  at  any  time  "  during  the  life 
of  the  donee  thereof,  any  of  the  uses  or  estates,  and  to 
limit  new  uses ;  it  was  resolved,  as  stated  by  Lord  Coke, 
that  the  donee  of  the  power  might  revoke  part  at  one 
time,  and  part  at  another  time,  and  so  of  the  residue  until 

•  See  Lord  Leicester's  Ca.  ■  Digger's  case,    i   Rep. 
1  Vent.  278;  Raym.  239.  173,  b,   1st   Resol.;  S.  C. 

*  jSir  Richard  Le^s  case,  Moor,  603. 
1  And.  67. 


(I)  But  it  seems  that  the  Countess's  sealing  tfae  deed 
wcadd,  in  the  preceding  ca8e>  have  been  good  presumptive 
€fvaideiiee,  upon  which  the  jury  mi^^  have  found  an  assent 
by  her  to  w  revocation,  if  her  signature  could  have  been 
4Eiocduiited  for  upon  no  olber  ground.  Pow.  Fow.  897. 
Sed  quare. 
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itETOCA^     he  had  revoked  all :  for  these  words,  ^<  at  any  time," 

'^^^^' amoimted  to  as  much,  and  were,  as  if  he  had  said,  ''  from 

time  to  time  as  often  as  he  should  think  good  (i)." 

A  power  of  revocation  may  also  be  executed  condition* 
ally  as  well  as  absolutely''.  Thus  where  A.  seised  in 
fee,  made  a  settlement  of  the  estates  in  question,  with 
power  of  revocation ;  and,  seven  years  afterwards,  mort* 
gaged  the  same  in  fee  to  one  of  the  remainder-men  in  the 
settlement;  and  the  condition  of  the  redemption  was,  that 
if  the  mortgagor  or  his  heirs  paid  the  money  at  the  day, 
he  should  have  the  lands  in  his  former  estate :  the  questicm 
was,  whether  this  mortgage  was  a  total  revocation,  or  only 
pro  tanto ;  and  the  Lord  Keeper  declared  that  it  was  a 
revocation  pro  tanto  only>  the  mortgagor  being  to  have 
the  lands  on  payment,  as  in  his  former  estate ;  and  it  was 
decreed  accordingly.  But  it  is  to  be  observed,  that  Sir 
Joseph  Jekyl,  in  giving  his  opinion  in  the  case  of  Fitzge* 
raid  and  Lord  Fauconberge,  said,  that  he  knew  of  no  case 
but  that  of  a  mortgage,  wherein  equity  controlled  a  power 
of  revocation,  and  the  reason  of  that  case  was,  because 
the  mortgagor,  in  equity,  continued  to  be  stiU  owner  of  the 

^  Thome  v,IT^om€f  iVem.141, 182;  S. L.' Perifcrns  v. 

Walker,  1  Vem.  97. 


(1)  But  as  this  case  is  stated  in  Sir  T.  Moor's  Reports, 
the  resolution  was,  first,  that  the  words  in  the  proviso, 
''  that  it  should  be  lawful  for  him  at  any  time  during  his 
life,''  &c.  should  be  intended  toties  quiAies  during  his  life, 
and  not  restrained  to  one  time  in  his  life.  Secondly,  that 
the  words,  ''any  use  or  estate  of  the  premises,  or  any  part 
thereof,"  should  be  intended  as  well  one  part  at  one  time, 
as  another  part  at  another  time,  and  not  oe  restrained  to 
an  election  to  make  a  revocation  at  one  time  of  all  or  any 
part,  and  no  revocation  aft;erwards  of  any  other  part ;  in 
which  it  seems  to  concur  with  the  opinion  of  Anderson,  in 
Sir  JStcAand  Lee's  case,  1  And.  67;  and  see  Zouch  v.  1Foo<- 
eton  ti  al.  a  Burr.  1136;  Herv^  v.  Hervey,  1  Atk«  5^^ 
Doe  V.  MUbome,  a  Dumf.  &  E.  73U 
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estate,  it  being  considered  there  but  as  a  pledge  for  the     RCVOCA' 

-  TiONS> 

moneys.  _^«.^^ 

In  some  cases/howerer,  we  have  seen,  that  the  Court  of 
Chancery  does  not  consider  itself  re8traine4  to  an  obsenr- 
ance  of  the  same  rule  in  respect  to  the  strict  performance 
of  all  incidental  circumstances  required  to  esist  in  the  exe- 
cution of  powers  of  appointment,  by  which  courts  of  law  are 
bound.  These  cases  are  those  in  which  that  court  regards 
the  end  and  consideration  of  the  execution  of  the  power, 
rather  than  the  strict  legal  requisites  annexed  to  the  execu- 
tion of  il  in  its  creation ;  or  in  which  that  court  relieves 
against  the  circumstances  *.  And  the  same  principles  apply 
with  respect  to  revocations* ;  for  we  may  here  recollect, 
that  these  powers,  arising  out  of  uses,  were  unknown  to  the 
common  law  previous  to  the  statutes  relating  thereto,  and 
originally  belonged,  in  point  of  jurisdiction,  to  courts  of 
equity  only;  and  that  there  was,  in  law,  no  other  mode 
of  reserving  an  authority  over  an  estate  given  to  another, 
than  by  means  of  a  condition:  but,  when  these  statutes, 
and  particularly  thai  of  27  Hen.  8,  by  transferring  uses 
into  possession,  incorporated  the  use  and  the  possession 
together,  they  became  legal  estates,  and  fell  under  the 
jurisdiction  of  courts  of  law.  Now,  as  conditions  which 
were  to  defeat  estates  vested,  were  considered  in  courts 
of  law  as  odious,  so,  when  powers  fell  under  their  juris- 
diction, they  made  a  distinction  between  powers  of  appoint- 
sCient  and  powers  of  revocation :  and,  as  the  latter  were 
generally  annexed  to  voluntary  settlements,  and  always  * 

tended  to  overthrow  and  defeat  estates  raised  by  the  in- 
strument in  which  they  .were  contained,  and  whereby  they 
were  actually  settled  by  the  owner  of  the  inheritance,  they 
in  analogy  to  their  rules  respecting  conditions  that  went  to 
defeat  estates,    considered  these  also  as  odious;  and, 

^  Fitzgerald  ei  d.  v.  Lord       •  And  see  Burnet  v.  Hot- 

Taueonberge  ei  al.  3  Brown's  grove,  1  Eq.  Ca.  Abr.  996 ; 

Pari.  Ca.  643 ;  S.€.  Fitzgib.  and  a  Ves.  64a. 
«07.        .  •  t  Will,  aa; ;  Ibid.  490. 
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BBVOCA-     tberefore,  lequued  tlutt;  every  cueumstance,  that  wa«  ap- 

.  pointed  to  attend  the  execution  of  them,  should  be  pre* 

cisely  complied  with  before  they  could  divest  an  old  estate 

or  create  a  new  one.    But  as  this  construction  was  re- 

pugpuy^t  to  thenature  of  powers,  and,  incases  of  settlements 

^  made  for  *the  benefit  of  children,  militated  against  the 

rules  of  equity,  which  considers  children  as  purchasers, 
courts  of  equity  seized  on  this  circumstance  as  a  ground 
to  resume  their  jurisdiction,  holding  that,  in  conveyances 
to  uses  executed,  as  well  as  in  common  law  conveyances, 
the  consideration  of  any  eqidtlible  interest  in  the  estate 
conveyed,  still  belonged  to  the  courts  of  equity  by  virtue 
of  the  original  jurisdiction  which  th^  had,  before  the 
making  of  any  of  the  statutes  relating  to  uses,  and  which 
was  not  taken  away  by  any  of  them.  And  thereupon 
they  began  to  interpose  and  supply  such  defects  whenevet 
there  appeared  to  be  a  valuable  consideration ;  as  in  cases 
of  marriages,  jointures,  or  settlements,  or  in  which  thoe 
was  any  other  equitable  ground  for  interposition  \ 

But  a  distinction  is  taken,  even  in  equity,  betwixt  a 
non-execution  and  a  defective  execution  of  a  power  of  re- 
vocatioou     For   though  the    court  wiU,   under  certain 
circumstuQces,  help  the  latter,  it  will  never  aid  the  former, 
because  to  do  this,  would  be  repugnant  to  the  nature  of  a 
power,  which  always  leaves  it  to  the  free  will  and  election 
of  the  party  to  whom  the  power  is  given,  whether  to 
execute  it  or  not ;  for  which  reason  equity  will  not  compel 
the  execution  of  a  power^  or  construe  the  act  as  done^ 
wkesk  there  is  no  evidence  of  tbe  intention  of  the  party  to 
do  it^    Nor  will  a  mere  intention  to  revoke  be  alone  snf- 
fioient ;  and  therefore  a  letter  vmtten  to  a  solicitor  desiring 
a  deed  of  revocation  to  be  prepared,  accompanied  with 
instructionB  for  the  new  uses^  was  held  not  to  amount  to  a 
revocation ;  for,  per  Cowper,  Chancellor,  a  mere  endeavour 

*  Pow.Pow.  157.  ago;  same  Imw,  ArutM  v. 

*  Ibid. ;  and  see  Pigoii  v.    Philpoi,  cited  3  Ck.  Oa.  70, 
Sh  B.  Fentkeei  ur.  Com.    and  a  Vem.  69. 


TK^S. 


to  effeet  a  reFOcatioD,  wiibo«i  any  tbtng  done  ia  fiffthor-  R^oe4« 
ance  of  it,  and  without  pursuitig  tke  circumstances  re- 
quired by  the  power,  would  i^ot  amount  to  a  revocation^. 
But  if  the  power  be  executed  for  a  consideraticm,  oif  if  any 
equitable  ground  of  relief  interferes,  a  court  of  equity,  aH 
hath  been  said,  will  supply  the  omission  of  any  of  the 
formal  circumstances  required,  by  the  instrum^Git  creating 
the  power,  to  attend  the  executi<m  of  it.  Thus  a  covenanty 
relating  to  lands  subject  to  a  power,  made  ia  consideratioa 
of  marriage,  will  operate  in  equity,  as  a  good  revocatioa 
of  a  win  previously  made  in  execution  of  the  power,  al- 
though made  in  favour  of  a  child.  Ab,  where  copyhdd 
tenements  were  surrendered  by  husband  and  wife,  to  the 
uae  of  the  wife  for  life>  and  afterwards  to  such  uses  as  shey 
by  any  writing,  or  by  h^r  last  will  attested  by  three  wi£« 
aesses^  should  appoint**.  She. accordingly,  by  a  writiiDig 
purporting  to  be.  her  las4  wiU^  and  signed  by  her  in  the 
presence  of  three  witnesses,  appointed  the  premises  to  her 
daughter  in  tmL  Afterwards,  by  deed  or  writii^  attested 
by  two  witnesses  only,  she  cov^aanted  to  surrender  the 
premises  to  the  use  of  her  intended  husband  and  herself^ 
and  the  heirs  of  her  husband }  who  covenanted  to  settle 
an  annuity  of  30  2.  per  annum,  on  her  for  life.  Per  Curiam^ 
though  a  covenant  or  articles  do  not^  at  law,  revoke  a  wiUj 
jety  if  entered  into  for  a  valuable  consideration^  amount* 
ing  ia  that  coivt  to  a  conveyance,  there  mustconsequeatljr 
\e  an  equitsMe  revocation  of  a  wUl,  or  of  any  writu^  in 
nature  thereof*  And  it  was  plain,  in  the  present  casCj,  tiiat 
the  writing  was  intended  aa  a  wiU^  and  not  to  divest  ibe 
wife  of  h^  estate  during  her  lifi^  as  it  must  have  done  had 
it  be^i  an  app<Hntmeat  of  an  use  to  take  effect  inpr€$aniu 
And|  in  instrummta  for  raising  and  creating,  or  the  dir* 
vection  of  uses  and  powers"^  asrw^U  asia  all  other  modtis 
of  assurance,  one  general  rule  ia  to  be  observed,  namely, 

^  Comyns^  853.  ^  Co.  lit.  49,  a. 

•  (ktUr  Y.  ti^er, «  P.  Ws* 
693. 
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REVOCA*  *"  <ui  adherence,  in  the  construction  of  them,  to  the  intention 

^^^^'       of  the  partiesi  so  far  as  it  stands  with  the  rules  of  law  « ; 

inasmuch  as  powers  reserved  to  the  .owner  of  the  estate, 

have  always  beenpliberally  expounded  so  as  to  answer  his 

intention,  as  being  part  of  his  ancient  right  and  dominion 

over  the  estate. 

Conrtracdon  of     Where  an .  estate  b  conveyed  to  uses  with  power  of  re- 

Pjramof  revo-  yQcation,  but  without  a  pchver  to  limit  new  uses,  no  new 

or  other  use  can  be  averred  or  declared  under  the  assurance 
that  creates  the  power;  for  a  power  of  revocation  only 
does  not  imply  a  power  to  appoint  new  uses  ^ :  for,  in  such 
.  case,  the  uses  of  the  original  conveyance  are  exhausted 
by  the  revocation,  the  .power  being  only  to  revoke  and 
not  to  limit  new  uses :  and  if,  in  such  case,  new  uses  are 
declared,  they  must  be  limited  by  deed  or  fine  to  take* 
effect  out  of  the  interest  of  the  revoker,  as  they  cannot 
take  effect  out  of  the  original  conveyance '  •  For,  although 
a  revoker  may  limit  new  uses,  when  there  is  no  express 
power  so  to  do,  yet  those  new  uses  cannot  take  effect  as 
uses  springing  out  of  the  original  conveyance,  but  must 
take  effect  out  of  the  interest  of  the  revoker,  as  a  new 
limitation  of  the  use ;  and  the.reason  is,  t|^at,  the  old  uses 
ceasing  by  the  revocatipn,  and  there  being  no  express 
power  to  declare  new  uses,  the  estate  out  of  which  the  old 
uses  arose  becomes  free  from  them ;  for  that  estate  was 
onty  bound  by  th^  uses  limited  thereon  with  power  of  re- 
vocation, and  the  ccmsideration  extended  to  fhose  uses 
only,  and  consequently,  after  revocation,  it  was  freed  from 
them :  but  every  power  of  revocation  giving  an  interest, 
in  the  estate  out  of  which  the  uses  arise,  to  the  revoker, 
he  may,  upon  a  consideration,  limit  new  uses  to  enure  out 
^  of  that  interest,  though  he  cannot  declare  new  uses  upon 

the  original  conveyance :   if,  therefore,  a  man  make  a 

»  See  3  Brown's  Pari.  Ca.  Keeper,  i  Chan.  Cas.  %\%. 
56^ — ^566.  ^  Dickit^h  case.  Lane,  119; 

*  Amm.  1  Stra.  584  \  hA  and  see  Pow,  Pow.  174. 
€Ofilra,    by    Pinch,    Lord 
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feoffiaeoty  or  levy  a  fine,  and  declare  usesi  and  lesenre  a     r^voca- 

ppwer  to  revoke  them  without  saying  more,  he  cannot       TIONS. 

revoke  them,  and  declare  new  uses  under  the  feoffinent  or 

fine ;  for  the  use  of  the  feoffment  or  fine  being  once 

declared  by  the  indenture,  no  other  use  can  be  averred  or 

declared  thereof,  which  is  not  warranted  thereby ;  for  a 

man  cannot  declare  a  fine  or  feofiSment  to  be  to  new  uses, 

when  the  uses  thereof  have  been  once  declared,  although 

the  first  uses  be  determined,  unless  power  be  reserved  to 

declare  new  uses  -,  in  which  case  the  fine  enures  to  the 

power  j.    Thus,  if  a  man  d^claie  the  use  of  a  feofimeut  or 

fine  to  be  to  one  and  his  heirs,  upon  condition  that  he 

shall  pay  40/,  8cc.  or  until  he  do  such  an  act,  if  the 

first  u^e  be  determined,  the  feo£5sient  or  fine  cannot  be 

declared  to  be  new  uses ;  for  all  the  uses  which  are  to 

arise  out  of  the  feoffment  or  fine,  ought  to  spring  from  the 

first  indenture,  which  testifies  the  intention  of  the  parties 

in  the  making  or  levying  thereof.    Upon  this  ground,  the 

second -indenture,  in  Beckefs  case,  and  the  limitation  of 

new  uses  thereby,  were  held  to  be  well'  warranted  by  the 

first  indenture ;  for  thefe  was  a  power  reseiyed  therein  to 

revoke  and  declare  new  uses.    And  in  respect  that  the 

power,  in  that  case^  was  not  a  naked  power  only^  but  with 

an  interest,  the  new  uses  might  be  upon  condition,  or  upon 

a  power  of  revocation  to  determine  them ;  but  the  deplara* 

tion  of  the  third  uses  by  a  third  indenture,  after  the  revo^ 

cation  of  the  uses  limited  by  the  second  indenture  and 

re-4imitation  with  power  of  revocation  and  to  limit  new 

uses,  was  not  warranted  by  the  first  or  second  indenture ; 

for  the  power  in  the  first  indenture  was  exhausted  by  the 

second  indenture,  and  the  power  in  the  second  indenture. 

was  .to  limit  and  not  to  declare,  and  without  such  warrant 

there  could  be  no  declaration  of  any  new  uses  of  the  first 

assurance  which  was  not  authprized  by  the  first  indenture. 

As,  in  such  case,  therefore,  if  the  revoker  limit  new  uses, 

i  2  Rep.  76;  9  Ibid:  10, 11.      .  ■     , 
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not  being  e^i^dsfy  warrahted  by  his  {^ower  so  to  do»  or, 
if  warranted,  then  not  ejcactly  pursuant  to  the  terms  of 
the  powier,  such  uses  cani>ot  enul^  upon  the  original  con^ 
veyance,  but  must  tkke  effect  oiit  of  his  interest;  thi&y 
inust^  conse^uetttly>  be  Ihnrfed  upoiei  a  new  grant,  ot  by 
covenazit  upoil  a  consideration  exjit^c^^d ;  the  considera- 
tion of  thie  originai  uises  liot  e!rt)endihg  to  the  new  uses 
fimited  Upon  die  revi^tttion. 

Thus,  in  Wdtd  V.  LtmhdlS  R*  B. having  ib^e  only  oiie 
daughter  inaitied  \o  JR,  leirted  a  fine,  and  by  ifidehture  de^ 
dared  the  uifefii  tb  JR.  B.ttbi  his  heir6  Male,  remainder  to 
•aeveral  6f  his  lMrOth<$r&  ^nd  iHe  heiiis  mde  of  th^ir  bo^Bes, 
remainder  to  the  toid  datvgliter,  Sec.  And  in'^&e  indenture 
there  wa^  a  power  of  revocatiOh  of  those  uses,  add  afeo  a 
'po^er  to  de^la^re  new  usefs.  ^Ah  indenture  was  made  ac- 
eordisgly  rerxiking  the  finit  uses,  in  which  there  was  also  a 
power  of  revdcaifion,  but  no  power  to  limit  new  uses. 
Ilieiili third  indfentbfe  o^  reVociKtion,  and  abo  dedanUg 
iteW  uste  ^vaa  taiade ;  which  indenture  cohtamed  a  <3atee, 
^at  iSm  (ftker  fines  affiertrards  to  be  levied  should  enure  to 
lliose  uses.  Upon  this  cfee  it  was  agreed  by  the  'Court, 
that,  if  un  indent^nfe  declared  the  uses  of  a  fiue,  aM  farther 
that  it  shpuld  be  lawful  to  revoke,  8cc.  and  to:  limit  new 
uses,  '&C.  the  party  might,  by  such  deed,  revoke  aoftdlfafil 
new  uses  as  bfleti  as  he  pleased/andlall  the  estates  AoUlA 
amie  but  of  %h^  fine.  But  if  hpbn  a^y  such  ii/ideitiftte^ 
Wtte^n  he  dieclared  new  us^^  and  reniiftrvecl  pbw^  ^ 
i^vtftcatioli,  he  omitted  ekpiresftly  to  tek^rife  ^  pcfi^  to 
limit  new  uses,  he  could  then  ohly  fdt6ke,  Mtd  cotid  mft 
Kmitn^  trses  Ijj  Virtue  of  the  estate  fused  hy-t&afitM 
fine.  And  thereupon  the  comtee!,  msuj^rt  of  tfaelaM 
indenture,  showed  another  fiife  fevied  theteim  aftarlfie 
date  thereof^  by  which  it  was  agreed,  that  the  estates 
fimited  by  the  last  indenture  were  weB  raised.* 

Again,  where  A.  suffered  urecovery  to  ^  use  bfhinuseir 


1  Sid.  343 ;  and  see  Strange>  584. 


for  life*   remainder  to  B.  in  tail,  remaindeT  to  C  ia  taiL     HEVOCA- 

,  TIONS. 

temainder  to  D.  ixr  tail,  remainder  to  A,  in  fee^  with  power  .. L_ 


to  revoke  the  three  remainders  in  tail  by  any  writing  under 
his  hand  and  seal :  he  revoked  them  within  the  terms  of 
the  power^  and,  by  the  same  deed,  declared  new  uses  in 
favour  of  the  plaintiff,  without  any  words  of  conveyance, 
covenant  to  stand  seised,  or  consideratioti  expressed.  And 
hereupon  the  question  was,  whether  this  new  declaration 
of  uses  was  good  or  not?  It  was  insisted  in  support  there- 
of;  that  A.  having  revoked,  the  intermediate  remainders, 
had  the  whole  fee  in  himself,  and  might  dispose  of  it  as  he  - 
pleased :  and  whether  it  was  by  the  same  deed  or  by  a 
different  deed  was  not  material.  But  it  was  answered,  and 
resolved  by  the  Courts  that  true  it  was  he  might,  b^twill  or 
any  new  conveyance,  have  made  such  new  disposition, 
«nd  even  the  said  deed  would  have  been  stcfficient  for  that 
pxcrpose,if  there  had  been  a  new  grant,  or  a  new  covenant  . 
on  consideration  expressed ;  but  here  he  had  declared  new 
uses  as  under  the  recovery,  Ivhereas  the  uses  of  the  re- 
covery were  full  before,  and  the  power  was  only  to  revoke 
and  not  to  declare  new  iises. 

Questions  have  arisen,  whether  a  power  of  revpcation  is  tvhcre  iwwcjt 
fbrfeited  to  the  crown  by  attainder,  and  whether  the  crown  f^feittdr 

can  perform  the  condition^?  as  to  which,  a  distinction 

> 

bas  been  taken  between  powers  that  are  personal  and  in- 
dividual, and  cannot  be  performed  by  any  other  than  the 
pexBon  in  whose  favour  they  are  created,  and  .those  which 
ate  not  so  inseparably  annexed  to  the  person  but  that  they 
may  be  performed  by  any  other.  Powers  of  the  former 
Idnd  are  such  as  require  the  revocation  to  be  executed  by 
«a  act  or  acts,  which  can  only  be  performed  by  the  person 
to  whom  the  execution  of  the  power  is  delegated.  Thus, 
m  ^  case  where  Thomas  duke  of  Norfolk",  conveyed 
lands  to  the  use  of  himself  for  life,  and  afterwards  to  the 

*.  Anon.  Strange,  584.  ii,b  ;S.  C.  Moor,  303. 

•  Engkfield's  case,  7  Rep.       , "  Cited  7  Rep.  13. 
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BEVqCi^  use  of  his  eldest  son  in  tail»  with  divers  remainders  over; 
with  proviso^  that  if  he  should  be  minded  to  alter  and  re- 
voke the  said  uses^  and  should  signify  his  mind  by  writing 
under  his  proper  hand  and  seal,  subscribed  by  three  credible 
witnesses,  that  then,  &c.  Afterwards  the  Duke  was  at^ 
tainted  of  high  treason,  and,  upon  the  question,  whether 
this  condition  was  forfeited  to,  and  could  be  performed  by 
the  crown,  it  was  held,  that  it  was  not  given  to  the  crown 
by  the  act  of  33  Henry  8,  c.  20,  because  the  performance 
of  it  was  personal  and  inseparably  annexed  to  the  Duke's 
person :  viz.  to  signify  his  mind  by  writing  under  his  own 
proper  hand,  which  none  could  do  but  the  Duke  himself. 
Upon  which  point,  all  the  possessions  of  the  dukedom  so 
conveyed  were  saved,  and  not  forfeited  by  the  attainder. 
So,  where  one».  possessed  of  a  long  term,  assigned  it  in 
trust  for  himself  for  life,  with  power  for  him  to  make  leases^ 
and,  after  his  death,  in  trust  to  levy  several  sums  of  money 
for  several  of  his  kindred,,  the  remainder  in  trust  for  one  of 
his  sisters^ ;,  provided  that,  if  he  left  issue,  or  had  a  wife 
entient,  he  might  dispose  of  it  to  his  issue  and  another; 
nevertheless,  if  he  should  b^  minded  to  dispose  of  it  o^er- 
wise,  and  declared  his  mind  so  to  be  by  writing  under  his 
hand  and  seal,  he  might  so  do.  He  was  attainted  of  trea- 
son; and  it  was  adjudged  in  the  Common  Pleas  that  die 
term  was  not  forfeited :  and  the  judgment  was  afterwards 
affirmed  on  writ  of  error. 

Powers  not  inseparably  annexed  to  the  person,  and 
which  may  be  perfoimed  by  others,  are,  where  the  thing 
to  be  done  is  merely  collateral  or  formal,,  and  does  not 
depend  upon  any  election  or  act  of  the  mind  of  tiie  donea 
Qf  the  power^  aa  ^e  payment  of  the  money  or  the  like, 
in  which  cases  it  is  forfeitable.  For  when  the  stattate 
gives  the  condition  to  the  king^  the  perfonnance  thereof^ 

<"  Smith V.  Wheeler,  iLev.        '  Ei^kjiel^s  case,  7  Co« 
^79;    S*  C.  1  Vent.  128;    ii,b^S.C.  Moor,  30^ 
Mod.  Rap.  16,  38. 
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not  "being  personal  or  inseparable,  is  dso  given  to  ihelung,     revoga- 
as  incident  to  it ;  for,  the  performance  is  the  substance         ^ 
and  effect  of  the  condition,  and  the  statute  puts  the  king  ip 
Ae  place  of  the  person  attainted,  to  do  that  for  the  per- 
formance of  the  condition  which  was  feasible,  and  whidh 
was  not  inseparably  annexed  to  the  person  bf  him  who  was 
attunted.    But,  if  a  power  to  revoke  be  upon  a  collateral 
act  done,  as  tender  of  a  ring  or  the  like,  and  the  revoker 
be  also  restrained  to  do  some  special  corpord  act,  so  that 
the  condition  is  restrained  to  the  mind  or  flie  hand  of  the 
revoker,  in  suck  case  none  can  perform  the  condition,  but 
the  person  himself  in  whose  behalf  it  is  reserved^.     . 
^  Thus,  where  Sir  William  Shelley  made  a  conveyance  to 
trustees  in  fee  to  the  use  of  himself  for  life,  remainder  to 
his  eldest  issue  male  in  tail,  remainder  over ' :  provided 
that,  if  Sir  William  Shelley,  at  any  time  during  his  life, 
tendered  to  the  feoffees  a  ring  of  gold,  he  the  said  WilBam 
^elley,  then  declaring  and  expressing  that  the  tender  was 
with  intention  to  make  void  the  said  feoffment,  that  then 
the  said  feoffment  should  be  void,  and  from  thenceforth 
the  feoffees  should  be  seised  to  the  use  of  William  Shelley        y 
and  his  heirs.    Afterwards  Sir  William  Shelley  was  at- 
tamted  of  treason,  and  all  his  lands  were  forfeited  to  the 
queen.  Then  the  queen  commissioned  Sir  John  Fortescue^ 
to  tender  jthe  ring,  8cc.  accdrding  to  the  proviso,  which  he 
did.    But  it  was  held  that  the  power  of  revocation  was 
not  well  performed  by  the  tender  made  by  Sir  John  For- 
tescue  by  command  of  the  queen ;  for,  though^  if  there  had 
been  nothing  more  than  a  tender  of  the  ring  required,  the 
condition  had  been  forfeited.    Yet,  in  this  case,  a  special 
declaration  was  required  in  another  manner  than  the  law 
annexed  it,  and  for  that  reason,  it  became  personal  to 
Sir  William  Shelley,  and  was  not  forfeited. 

\  PfrManwood,  in  £fig&-  and  2  Rol.  Rep.  393 ;  Jones, 

Jieti%  case.  Moor,  336.  134 ;  Noy,  79 ;  and«ee  Pow.. 

f  HardwinY.  Wamef ,  Pal-  Pow.  303. 
mer,  429;  S.C.  Latch,  107, 
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REVOCA.-  And  it  was  held  in  Dieees^s  case  %  that  if  one  haye 
power  to  reToke  by  deed^  or  tender,  or  other  ceremonyi 
and  he  execute  the  ceremony,  the  uses  or  estates  cease 
without  claim  or  entry,  if  the  party  who  hath  the  power  be 
tenant  of  the  freehold :  first,  because  he  himself,  being 
tenant  for  life  of  the  land,  cannot  enter  upon  himself;  and, 
claim  he  need  not,  when  he  himself  is  seised  of  the  land, 
and  makes  an  express  act  of  revocation,  which  is  as  strong 
fls  any  claim  can  be! :  secondly,  because  the  conditional 
words  determine  the  uses  by  limitation ;  for  the  sense  of 
'  a  limitation  concurs  with  the  intent  of  die  pajty  who  has 
appointed  a  remainder  over,  whereas  a  condition  is  only 
to  reduce  a  thing  back  to  the  donor;  thirdly,  because 
one  quality  of  an  use  is  to  cease  without  entry  or  claim. 

$0,  in  EnglefiMs  case^  it  was  held  that  the  queen  had 
determined  the  use  by  tender  of  the  ring,  without  oflSca 
found;  because,  says  Manwood,  Chief  Baron,  offices  are 
to  find  titles  j»ecedent  to  the  offices,  not  those  that  are 
instant  titles,  as  alienations,  mortmains,  and  such  Vikt 
before  office  ^ 

And  if  lands,  subject  to  a  power  of  revocation,  be  vested 
in  the  crown,  they  are  immediately  divested  without  office 
by  execution  of  the  power;  unless  the  condition  of  the  re- 
vocation be  by  an  act  to  be  performed  to  the  crown.  Thus, 
where  coi^usee  of  a  fine  made  a  lease  for  life,  by  deed 
uncoiled,  to  a  stranger,  with  remainder  to  the  queeiv  npon 
\condition  to  be  v(Hd  upon  tender  of  money  to  the  tenant 
for  life :  it  was  agreed,  per  Curiam^  that  the  tender  divested 
tl^e  remainder,  without  office,  because  the  condition  was 
not  performable  to  the  queen,  but  to^  the  tenant  for 
life  ^  So,  it  was  resolved  ^  Smeepe  v«  Turtcn  ^  that,  in 
that  case,  the  grant  of  the  reversion  by  deed  ensoUed  was 
<a  good  revocation,  and  revoked  the  uses  limited  i&  re- 
mainder tif  the  king,  widiout  office  or  any  other  act. 

•  1  Hep.  174.  «  Hmky  v.  Bffce,  Moof, 

•  Moor,  61a;    Co.  lit    546. 

52 1 5f  a*  237,  a.  r  w.  JMes,3g3  5  3d  Reaol. 

■  Moor,  337. 
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OF  ASSURANCES  BY  MATTER  OFRECORD(iy 
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CHAP.  I. 
OF  A  FIWB. 

N  treating  of  a  fine  as  a  common  assurance  of  real 
property,  I  shall  consider,* 

J.  Tub  Nature  and  Origin  qf,  Fjj^bs. 

11.   ThB  SfSVI^^Af.  So^TS  op  FlN9S. 

IIL  Th9  co^ponejit  Parts  o?  a  Fine. 

IV.  What  Persons  bi^y  levy  a  Fine^  AifD  tj 

WHOM.    . 

V.  Op  WHAT  Things  a  Fine  bcay  be  leyibb,  anj> 
BY  W9AT  Description. 

VI.  In  WHAT  Court  and  before  whom  the  ac- 
knowledgment OF  A  Fine  may  be  taken. 
VII.  Of  the  Effect  and  Operation  of  a  Fine. 
VJII.  Of  the  Means  3y  which  a  Pine   may  be 

AVOIDED. 


.  <i)  .For  a  deep^  ipvesligatipn  cpncemin^  the  law  of 
assurances  of  record  than  can  be  comprised  in  the  present 
ifork^  the  student  is  particularly  referred  to  ShqpparJN 
*^  Practical  Cou$i^elli>r^*  a  book  which  merits  greater  con- 
sideration than  it  appears  to  have  hitherto  recj^ved.  In 
the  same  b^ok  19  ^o  contained  some  v^u9ble  ^learning 
relatiYe  to'tisiirioas  contracts  and  firaudulent  conveyances. 
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ronss. 

I.  Of  tbe  Natokb  and  Oeigin  of  Assusabces  bt 

Fine. 

A  FINE  may  be  defined  to  be  an  amicable  composition 
or  agreement  of  a  suit  respecting  real  propeity,  eitbtf 
actoal  or  fictitioiiSy  by  leave  of  t}>e  king  or  his  justices^ 
by  which  the  land  in  question  is  acknowledged  to  be  the 
right  of  one  of  the  parties*,  and  is  so  called  cither  oo 
account  of  its  end  and  eflfect  being  to  put  an  end  or  final 
period  to  all  litigation,  whether  present  or  future,  concem- 
ing  the  subject  in  dispute^  ;*  or  perii^e,  on  account  of 
the  fine  paid  to  the  king  upon  the  consummation  of  the 
agreemeot. 

Fines  have  been  generally  deemed  to  haye  been  coeval 
with  the  first  rudiments  of  the  law  itself,  and  are  spoken 
of  by  Glanyil%  and  Bracton',  in  the  reigns  of  Hen.  a, 
and  Hen.  3,  as  things  then  weU  known  and  long  esta- 
blished*. But  though  fines  are  eWdently  of  very  hi^ 
antiquity,  it  does  not  appear  certain  that  they  w^e  in  use 
in  this  country  earlier  than  the  reign  of  Stephen,  the  im- 
mediate predecessor  of  Hen.  a^ 

This  couTeyance  by  fine,  is  esteemed  an  assurance  of 
greater  security  than  a  feoffinent,  or  the  iuTestiture  by 
liFery,  for  lands  acquired  in  this  manner  being  supposed 
to  be  recoTered  by  sentence  of  a  court  of  justice,  it  is 
held  to  be  of  the  same  nature  and  of  equal  force  widi  the 
judgment  of  a  court  of  justice ;  and  the  possession  which 
was  formeriy  deliyered  by  the  sheriff,  in  pursuance  of  a 
writ  directed  to  him  for  that  purpose,  was  equiFalent  to 
the  notoriety  of  lirerys.  It  has  also  the  constimt  and 
indisputable  credit  of  a  court  of  record  to  protect  and 

*  Co.  lit  120.  *  2  Blac.  Com.  349;  Co. 

*  Glanv.  1.  8,  c.  3 ;  Brae.    Read.  1 ;  Plowd.  3^. 
436 ;  2  Rol.  Abr.  13.  ^  See  Cm.  Fin.  10. 

*  Lib.  8,  c.  1.  «  Cm.  Fin.  6. 
^  lib.  6,  8^  5,  c.  28. 
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support  it,  being  enrolled  amongst  the  records  of  tihe  FINES. 
€Oart,  where  it  is  preserved  by  a  pablic  officer,  by  which 
means  it  was  not  so  liable  to  be  lost  or  defaced  as  a  charter 
of  feoffment^,  and  being  a  record,  will  at  all  times  prore 
itself;  this  farther  security,  moreover,  attends  it,  that  it 
not  only  transfers  the  right  of  the  vendor,  and  all  claiming 
onder  him,  but  likewise  extinguishes  the  right  of  all  others 
who  omit  to  make  their  claim  in  due  time  (!)• 

Fines  were  originally,  however,  invented  and  allowed  of 
for  different  purposes  than  they  are  now  applied  to ;  they 
being  at  first  no  more  than  a  friendly  composition  and 
determination  of  the  matters  in  debate  between  the  de- 
mandant and  tenant  in  the  lord's  court ;  a  way  of  com- 
posing differences  which  was  easily  admitted  in  those  days, 
when  the  suitors  of  the  court,  who  were  judges  of  all  suits, 
wer^  by  these  amicable  compositions  the  sooner  dismissed 
fiom  their  attendance  at  the  court;  nor  did  the  lord  of  the 
manor  suffer  by  them,  because  on  these  agreements,  the 
parties  litigating  paid  him  a  fine  for  his  con^  d^aiccorder^ 
or  leave  to  compromise,  as  they  do  to  the  king  at  this 
day,  which  was  equivalent  to  the  amercements,  which 
were  paid  him  in  adversary  suits  (2)* 

Bat  firom  an  observation  of  the  peculiar  benefit  and 
security  firom  fines,  and  firom  the  countenance  and  en* 
couragement  they  received  firom  the  courts  of  justice^  men 
began  to  bind  themselves  by  covenants,  to  commence 

,  ^  See  Dugd.  Orig.  Jur.  92. 


,  (1)  Spelman  describes  a  fine  to  be  uilemnU  rittis  trans' 
ferendorum  pradiorum  in  Curia  R^is  dvilium  causarum, 
quo  nihil  sanetius  vd  mguatim  ad  ahenatiomt  et  hereditata 
wiabiUendas.  Spel.  Glos.  voc.  Finis. 

<a)  In  the  times  of  strict  feodal  jurisprudence,  the 
veMftl  could  not  abandon  a  suit  commencea  in  the  court 
of  hiS'  lord,  without  leave,  lest  the  lord  should  be  deprived 
of  his  fees  and  perquisites  for  deciding  the  cause.  See 
a  Rob.  Ctaiv.  ch.  v.  p.  31. 


m 
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FINSS,  i^Qtioa^  and  to  pompoae  their  4iQerence«  for  the  express 
«  purpose  of  traosfeniiig  th^ir  lands  from  one  to  another  by 
the  sentence  of  a  court  of  jjustice ;  and  they  were  the  more 
easily  drawn  into  th^fi  amicable  wayi  befause  it  was  not 
attended  with  the  usual  expenses  of  adYersary  suitsi;^  which 
being  generally  prosecuted  wit)i  warmth  and  animosityi  by 
the  parties  Uligatwgy  peifwonly  inyqlved  one  or  both 
parties  indiffipu^ties^  which  ^ph  friendly  co^npositions  weroi 
fiee  froQK  (;);  a^d  the  fudges,  considering  these  agiee- 
.  ments  as  the  pul^Up  c^ts  of  the  pourti  allowed  them  the 
same  sanetioQ  witt^  th^ir  own  JHdgments  ;  and  hence  they 
came  to  h^  improved  l^y  th^  QW^P^Qf^  wi  assistance  of  the 
legislai^re|  ivi?  pommon  assior^incea  of  the  reolip. 

« 

IL  Of  the  sEvpii^i^  Kiivps  of  Fines. 

FiHXS  an  of  finir  kintb ;  t|iat  is  to  uaf,  (aocording  to 
Aft  sftjk  of  asr  oU  bmr  Frtnch)  i.  A  in*  jur  wauuuie€d$ 
dmHpomeem^Uademn^kme,  or  a  fine  upoK  ackaow- 
ledgBMBi  of  tlpe  right  of  die  conusoe,  a^  tha^  which  he 
haa  of  tiMi  gift  of  the  conpaor.    2*  Fines  m$f  conuiemca  d$ 

without  the  circumstaa^  of  a  preceding  gift  hofa  Aa 
ooimAir.  8-  Kott  fmetmeesiU,  m  ines  iqpaa  a  simple 
fjDmd.  Aady  4.  Siata  sMV  d^,  gMaf  <l  fiindtr ;  by  wlii^ 
aftsa  jm  acdknowiadgmeiil  of  At  right  an^  gifty  mmrthing 
ik  wadhand  baclp  to  the  camiaor. 


rarcMm.        i.  Of  a  fine  sur  amifsanfie^  drojf  come  ceo,  ifc.     The 
mme  eeo»  fc    ^^^  come  ceo,  Sic  is  most  commonly  used  of  any,  bang 

xne  TJCSL  ohq  suiesi  mi^  or  mie  rorapiirciiBoer^  lurvoct^oj 


(1)  Pines  WW  aot  only  Aoaght  osefiil  to  private  of 
particular  persons^  but  anch  ae  establirii  ^e  pvUic  peace 
of  th^  kiAsioai;    and  Spebnaa  i»y#,  Jinfii  h^mupdi 

sevajokmr;  JldcafMf  ab  emftmbm  tenmvmtmmm^ 
anchora cuUa  et adndrata.    Spelm^ Clmd^wib^ Bmi* 
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the  deforciant,  in  order  to  keep  lua  covenant  inth  th^       FlNsa. 
plaintiff,  of  conveying  to  him  the  lands  in  questioni  md  at  ^ 

'  the  same  time  to  avoid  the  formality  of  am  actual  feoffiooeni 
and  livery,  acknowledges  in  court  a  former  feck0inenty  or  ^ 
gift  in  possession,  to  have  been  made  by  him  to  the 
plaintiff. 

This  fine  is  therefore  s(Hnetimes  siud  to  be  a  feoffinent  of 

record  ^ ;  the  livery,  thos  acknowledged  in  record,  beiQg 

equivalent  to  an  actual  livery :  so  that  this  a^sucaneo  is 

father  a  confession  of  a  former^conveywoe^  iban  a  QOfr* 

veyance  now  originally  made  i  for  the  deforciant  or  oopi^ 

sor  acknowledges  the  right  to  be  in  the  plwi^  V 

conusee  as  that  which  he  has  as  the  proper  gift  of  hipia#lf 

the  comisor  ^    And  it  is  to  be  observ«d»  that  thki  fioe 

and  that  de  droit  twnium^  convey  a  feeH»imp)e  to  the  cqpusee 

without  words  of  inheritance ;  ibr  wlusn  the  a^rnoiM  M^*. 

knowledges  the  land  to  be  die  right  pf  the  m>i»iiief ,  it  is 

repvgnant  and  ^ntiaidictoiy  to  his  own  aplmywl^ginflit^ 

to  clauA  any  right  or  interest  in  the  land  in  revfrsicm  or 

4remaiiider ;  besides,  in  every  jndgmeii^  a  fisia-smpl^  waa 

recovered,  and  the  coiMisaQGa  f9<Hnii>K  ia  Uw  of  t2)^  jndg^ 

meaty  must  neoessarily  inq[>ovt  ea  Pfnich,  unless,  iadea^  it 

is  cjuialified  by  other  mpras^  SfskaowL^^f^iMts  0f  ^ 

parti^  in  whii^h  cafie  it  will  pa^  iH>  giwter  estate  tbm 

is  thfiw  expii9ttp#d.    If,  thetefop^  the  Invfutioiii  ba  ax^ 

preesi/  to  the  coavwe?  and  tii#  h^irs  of  bis  body>  ibe  fiaa 

paaaaa  only  an  astata4aA ;  for  it  wmld  be  abfUiA  to  give 

move.isgainst  f  o  sol^»n  a  dseliMtJioai  of  the  paitiM^  a«d 

tha  praoedivig  gift  of  4l#  C09ifl0f  flME^F  M  w«U  tev»  bestt 

in  tail  M  for  Ufof  as  in  fee. 

Tbe  form  <tf  the  6«ie <onie <)ee  id  thfc :  '^andtfae  agna* 
ment  ia  sacb»  to  wit,  that  4ba  afofpnsid  A*  <<fae  comiaaf) 
baa  acknowledged  the  afpiasaid  massaages,  See.  to  be  Ae 

*  C<x  14*  (^  b ;  but  aee       *  Co.  IUidiag,4;  1  Salk* 
Hunt  V.  Bourne,  i  Salk.  340.    340* 
^  2  Blac.Oom.95a. 


^1 1 


412  ELEMENTS  OV  •    [BOOK  III.   PART  IT. 

TINES,  right  of  him  the  said  B.  (the  conusee)  as  those  which  die 
9BiAB.  hath  of  the  gift  of  the  said  A.  and  those  he  hath 
remised  and  quit-claimed  from  him  the  said  A.  and  his 
heirs  to  the  aforesaid  JB.  and  his  heirs  for  ever/' 

Upon  this  species  of  fine,  when  it  passes  a  fecj^  the 
conusor  cannot  reserve  a  rent,  because  the  conusance 
supposing  a  precedent  gift,  he  cannot  charge  the  inherit- 
ance which  he  has  given  entirely  away ;  for  the  reddendum 
comes  too  late  when  the  fine  has  already  acknowledged  an 
absolute  precedent  gift,  without  any  such  reservation". 
But  if  the  conusance  be  only  of  an  estate  for  life,  the 
conusor  may  reserve  a  rent,  because  not  having  acknow- 
ledged the  entire  and  absolute  property  to  be  in  the 
conusee,  there  is  no  repugnancy  in  reserving  a  rent  out  of 
it ;  and  he  may  reserve  a  clause  of  distress ;  for  that  is  a 
remedy  die  law  gives  for  the  recovery  of  all  rent-services, 
which  this  must  be,  being  incident  to  the  reversion*. 
•  Thus  where  A.  made  a  lease  for  life,  and  afterwards 
granted  the  reversion  by  fine  to  B.  for  life,  the  remainder 
in  tail,  in  a  qiddjum  clanuU  against  the  lessee,  he  would 
have  surrendered  to  the  conusee,  reserving  a  roit  daring 
his  life,  but  the  Court  refiised  it ;  for  had  this  surrender, 
with  the  reservation  of  the  rent,  been  admitted,  it  might 
have  happened* that  the  rent  would  not  continue  according 
to  the  limitation  of  the  fine ;  for  if  the  grantee  of  the  re* 
version  died  before  the  tenant  for  life,  the  remainder-man 
in  tail  would  hold  the  land  discharged ;  and  tlm  tenant  for 
life  could  Hot  enjoy  the  rent  as  long  as  the  fine  gave  it ; 
batif  in  thisoase  the  lessee  had  surrendered  to  the  grantee 
for  hilB  own  life,  with  a  reservation  of  a  rent,  this  might 
have  been  admitted,  for  tfiis  is  no  absolute  surrender ;  and 
each  par^  may  enjoy  what  the  fine  gave  him,  according 
to  the  several  limitations- thereof^. 


*  Bro.  tit  Fines,  30 ;  2        '  Co.  Reading,  5 ;  a  RoL 
RoL  Abir.  18.  Abr.  18. 

"^  Co.  Beading,  5. 
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It  is  likewise  observable^  upon  this  fine^that  it  cannot  be      TINEB. 
'  levied  to  two  persons  and  their  heirs,  unless  where  the    •*— — ~ 
land  is  gavelkind,   and  belongs  to  all  the  sons ' ;   for 
the  end  of  fines  being  not  only  to  settle  the  possession 
of  the  land  for  the  present,  but  for  ever,  the  admitr 
tance  of  such  a  fine  would  not  answer  this  purpose ;  for 
besides  the  uncertainty  as  to  which  of  the  conusees  may 
survive  and  enjoy  the  land,  the  fine  itself  cannot  operate 
according  to  the  limitation ;  for  the  survivor,  by  the  privi- 
lege of  joint^tenancy,  will  enjoy  the  whole,  and  for  ever 
exclude  the  heirs  of  the  other  conusee ;  the  fine  being* 
moreover,  eqtiivalent  to  a  judgment,  it  must  decide  and 
settle  the  right  of  the  fee  (i).    Nor,  unless  in  a  like  case, 
ought  a  warranty  to  be  allowed  in  a  fine  from  two  persons 
and  their  heirs'^.    For  the  same  reason  the  Judges  .will 
not,  or  at  least  ought  not,  to  admit  of  a  finef  upon  condi- 
tion, because  such  a  fine  does  not  positively  determine 
and  settle  the  right  of  the  fee,  it  being  uncertain  whether 
the  conusee  wiU  enjoy  the  land  according  to  the  fine, 
since  that  depends   upon  the  performance  or'  non-per- 
formance of  the  condition;  if,  however,  such  fines  be 
admitted  by  the  Judges,  they  are  valid  and  shall  stand,  the 
rule,  quod  jieri  turn  debet,  factum  vaki,  obtaining  in  this 
case  ;  because  fines  being  made  upon  the  express  agree- 
ment and  acknowledgment  of  the  parties,  it  were  to  trifle 
with  the  authority  of  the  King's  Courts,  which  ought  ev^ 
to  be  preserved  sacred,  to  suffer  either  party  to  recede 
from  his  contract,  after  his  final  composition  acknow- 
ledged on  record,  and  received  in  the  most  solemn  manner 
by  the  sanction  and  judgment  of  a  court  of  justice^ 

'  Rob.  Gav.  132.  2R0I.  Abr.  18;     Bro.  tit. 

4  Co.  Read.  3.;  Rob.  Gav.  Fines,  g ;  Co.  Readmg,  5 ; 

13a.  jLReev.  336;   12  Co.  125; 

'  fiCo.  38,b;  lye'scase;  Plow.  34. 

■■--.■    -         ■  -    -  —  -  ■  ■  ■         '  ■  '  ^ 

(1)  But  a  fine  of  lands  may  be  granted  to  two  and  the 
heirs  of  one  of  them,  because  in  wis  case  all  things  will 
continue  as  the  fine  has  settled  them.    Bro.  tit.  Fines,  65. 


414  ElrBMENTS  07       [BOOK  Itll.   FAET  IT. 

#tNfiB.       «v  *2.   A  &ie  8iir  coiii«5aiice  «fe  drmt  tttmtum,  or  upon  ao 
•    ■  kno^vdedgment  of  the  right  merely,  without  the  circum- 

irtance  of  a  preceding  gift  ifrom  the  conusor,  is  commoBiy 
used  to  pass  a  reversionarjr  interest  whic^  is  in  the  ctSmn- 
odr ;  for  of  snCh  rerersions  tbere  can  be  no  feoffment,  or 
doilation  with  Kvery  supposed ;  as  the  possessipn  during 
the  parttctdar  estate  hekmgs  to  a  third  person '•  It  is 
'worded  in  this  manner :  ''that  the  conusor  acknowledges 
the^  right  ^o  be  in  the  conusee ;  and  grants  for  himself 

^  and  Ius4i6ksy  that  the  reyersion,  after  the  particulat  estate 
detenittines,  shaM  go  to  the  conusee  ^'' 

lliis  49eems  to  be  Ihe  most  ancient  species  of  fine^  for 
tile  t^bnuaanoe  being  in  the  place  of  the  judgment,  which 
was  fdways  -executory  in  adversary  suits,  llie  demandant 
was  ^oUiged  to  foQow  the  rules  e^  the  law,  and  sue  out 
execution ;  but  in  time,  when  fines  became  the  common 
way  of  coQTeynig  lands,  the  purchaser,  to  prevent  the 
trouble  of  suing  out  efxecution,  liad  seisin  given  him  by 

*  Kvery  in  Ae  country,  and  for  his  finrAer  assurance  obliged 
ibe  iFettdor,  by  <;ovenant,  to  levy  a  £ne ;  and  thus  the  fine 
Mur  eenusanee  de  dtoit  ^ome  ceo,  l^.  came  in  use,  vfinA 
supposes  a  precedent  gift,  by  whidi  the  conusee  was  put 
into  possession,  tind  consequently  there  needed  no  dexecu- 
<on  of  what  tie 'bad  tOready. 

This  fine  may  dso  be  used  by  a  tenttfit  for  life  in  'order 
to  mike  a  rarrender  of  ^his  Ufe  tiBiXtt  to  tfie  Temainder-ttHcn 
<ft  teveirsioner,  in  Which  -case  it  is  cdted  it  Vtie  ^ur  sttr- 
.  rtuS&K  The  «fenn  4s,  'however,  "flie  saint  as  "flie  ^common 
%te  ^wtr^l?omcftf nee  Se  Srok'tttnhtm,  x)idy  th&t  Ae  ^teuse  of 
warranty  is  omitted. 

Thii&,  if  there  be  laso^  for  life,  the.ffQmMider  4ur  hfe, 
rfl^dthe  lessee  levy  a  fine  mr  -eortHsaneede  dn^'iantum  to 
bim  ih  remainder,  this  enures  by  way  of  £unrend^r«  h^ 
cau^e  by  this  fine  he  only  acknowledges  all  the  ;igbt  he 

*  MocMT,  'teg.  "  See  Sfaep^.  i^mc.  CMne. 

*  West..Symb.^2.  5. 
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has  in  ttie  Idnd  to  belong  to  him  in  irenkainder ;  bat  ff  the       fiKES. 
lessee  had  levied  a  ftn«  mr  cohusafice  ie  droit  ecvhe  ceo,  §*c.  — — — — 
to  him  in  remainder,  it  had  bee^  a  forfeiture  of  both  tiieir   , 
estates,  and  he  in  reversion  might  enter  immediately ;  and 
the  reason  of  the  difRsrence  is  iliis,  the  fine  ^r  comaanee 
de  droit  tarke  teo,  $c.  always  grasps  a  fee-simple,  ifvhich 
passes  by  the  precedent  gift  as  the  fine  supposes ;  but  the 
fine  sur  coriusance  de  droit  temtum  only  convejrs  all  his  right, 
which  is  intended  iSl  he  can  lawfully  pass  away". 

3.  Of  a  fine  sur  concessit.  This  fitae  is  where  the  conusor, 

in  order  to  mak^  an  end  of  disputes,  &ough  he  acknow-  ^ 

ledges  no  precedent  rights  yet  grants  to  the  conusee  an 
estate  denovo,  usually  for  life  or  years,  by  way  of  supposed 
composition.  A'nd.  this  may  be  done,  reserving  a  rent,  or 
the  like ;  for  it  operates  as  a  new  gtiant)^. 

This  species  of  fine  runs  thus :  ''  and  the  agreement  ia 
such,  toi  wit,  that  the  aT6resaid  A.  has  granted  to  the  «aid 
B.'iht  aforesand  teni^meh1»,  &c.  to  hold,  Scc.^*^ 

4.  Of  thefine mr  dot%e,  grant  et  tender.  A  fine  sur  done, 
gtmt  et  render,  is  a  double  fine,  comprehending  the  iine 
ntr  comisdnee  de  droit  come  ceo,  tfc.  and  the  fine  sttr  con^ 
eesdt,  tmdmay  be  ^i^d  to  create  paitictdar  litnitatioiis  of 
estate;  whereas  the  fine  sur  conmancede  droit  come  ceo,  tfc. 
conveys  hotbing  but  un  absolute  estate,  ertheit  of  iiiherlt- 
ance  or  at  least  of  freehold\  fn  the  fine  sur  done,  '(he ' 
eait»ee>  ftftor  Ae  tight  is  acknowledge^  to  be  in  him, 
grttnM  back  agson,  or  tendtei  to  the  conusor,  or  pethapa 
io  ii  tftS!f8figer,  eillii^  the  land  itself  or  Bome  rent,  common 
or  other  thing  6ut  of  it,  or  some  other  estate  in  the  pre- 


TfaMB,  whel^  C.  was  sened  in  fee  as  liehr  of  the  part  of 
the  mother,  and  he^  ttnd  his  wBe  Ie>vied  a  fine  to  A.  *and  B. 
with  waffloity,  and  A*  'tod  B.  by  the  same  fine  granted 

**  Co.Kead.  5.  •  Salk.  340. 

V  WestBym.  2.  *  Shep.Prac.Cbuns*  cs, 

*  Shep.  Prac.  Coufis.  c.  %,  s.  3. 
».  3* 
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nxis,  and  rendered  to  ihe  hnaband  and  wife  in  tail,  remainder  to 
"""'""''"***  the  heirs  of  the  husband ;  though  it  was  urged,  that  the 
seisin  of  the  conosee  was  fictitious,  and  that  nothing  was 
allowed  by  the  fine,  yet  resolved,  that  the  conusee  was 
more  than  a  bare  instrument,  and  that  the  estate  was  once 
in  him;  and  that  the  fine  and  render  is  a  conveyance 
at  common  law,  and  the  render  makes  the  conusor  a 
new  purchaser,  as  much  as  a  feofiment  and  re-enfeofixnent 
at  common  law*.  But,  in  general,  as  has  been  before 
observed,  the  first  species  of  fine  sur  conusance  de  droit 
come  ceo,  Ifc.  is  the  most  used,  as  it  conveys  a  clean  and 
i^bsolute  freehold,  and  gives  the  conusee  a  seisin  in  law 
without  any  actual  livery ''. 

The  form  of  the  fine  is  thus;  viz.  first  the  done,  as  in  the 
fine  sur  conusance  de  droit  come  ceo,  i^c.  **  and  the  agree- 
ment is  such,  to  wit,  that  the  aforesaid  A.  hath  acknow* 
ledged  the  aforesaid  messuages,  &€•  to  be  the  right  of  him 
the  said  B.  as  those  which  the  said  B.  hath  of  the  fj^i  of 
the  said  A.  and  those  he  hath  remised  and  quit-daimed 
firom  himself  the  said  A.  and  his  heirs  for  ever;^  and  then 
follows  the  clause  o(  grant  and  render,  **  and  for  this  ac- 
knowledgment, &c.  the  said  B.  hath  granted  to  the  said  A. 
the  aforesaid  messuages,  &c.  and  this  he  has  rendered  to 
him  to  hold  the  said  messuages,  &c.  to  the  said  A.  and  tl^ 
heirs  of  his  body,"  or  the  like  *. 

With  respect  to  this  species  of  fine,  it  is  to  be  pbserved 
^  that  the  render  must  be  of  the  same  lands  which  are  de- 
manded in  the  original  writ,  or  of  something  issuing  out 
of  such  lands,  and  to  some  person  named  in  the  wr^ 
because  the  Court  can  determine  the  right  of  the  parties 
with  respect  to  that  only  about  which  they  are  contending, 
namely,  that  which  is. mentioned  in  the  original  writ^ 

This  fine  being  chiefly  used  to  create  particular  limits- 

Price  V.  Longford,  SaU^.        *  Shep.  Prac.  C!oBn8*  c«  f , 
pi.  1  •       *  s.  a. 

a  Blac.  Com.  352.  '  Co.  Read.  6, 11 ;  a  RoL 

Abr.  15, 16. 
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tiona  of  ^states,  is  considered  more  in  the  nature  of  a  private      fines. 
conveyance  or  deed  between  the  parties  than  as  a  judg- 
ment given  in  an  adversary  suit,  and  receives  therefore  a 
more  liberal  construction  than  other  fines^  and  need  not 
have  such  a  precise  form  as  other  judgments k. 
Fines  are  moreover  distinguished  into  single  or  double  Single  and 

double  fiuet* 

fines  ;  fines  at  common  law,  and  fines  by  statute  ;  and  fines 
executory  and  executed. 

A  fine  is  said  to  be  single  where  an  estate  is  granted 

by  the  conusor  to  the  conusee  without  any  thing  being 

rendered  back  by  the   conusee    to   the  conusor*'.    But 

when  either  the  land  itself,  or  some  estate  therein^  or  some 

rent,  common  or  other  thing  out  of  the  land,  is  rendered 

back  to  the  conusor,  it  is  called  a  double  fine.    This  is  the 

case  of  fines  limited  in  pursuance  of  marriage  settlements 

to  the  use  of  the  conusor  for  life,  remainder  to  the  wife 

for  life,  &c.  or  reserving  a  rent  thereout  to  her  for  life  by 

way  of  jointure ;  and  these  remainders  may  be  to  strangers 

not  named  in  the  writ  of  covenant^ 

Fines  at  common  law  are  those  which  are  levied  after 

the  manner  in  which  fines  were  levied  before  the  statute  of 

4  Hen.  7,  Upon  which  no  proclamation  was  made,   and 

which  are  still  sometimes  levied  where  its  end  is  merely  to 

extin^ish  the  right  of   the  conusor  without  affecting 

ulterior  limitations,  estates  or  interests.    Statute  fines  are 

those  which  are  levied  with  proclamations,  as  required  in 

4  Hen.  7,  c.  24,  which,  on  account  of  their  greater  force 

and  eflicacy  in  barring  the  rights  as  weU  of  parties  and 

privies  as  strangers  to  the  fine,  are  now  in  the  most  general 

use ;  indeed  every  fine  is,  in  pleading,  presumed  to  be  of 

this  kind  till  it  be  shown  to  be  otherwise^. 

Fines,  mdreover,  whether  single  or  double,  or  with  or  Knei  execvtory 
without  proclamations,  are  either  executed  or  executory. 

«  See     6  Co.    3;    Shep.     ,  *  Ibid. 
Touch.  74.  ^  Ibid. ;  2  Croke,  692. 

*  Shep.  Prac.  Couns.  c.  2, 

8.  3.  . 
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FINES.  A 'fine  executed  is  that  which>  from  the  force  of  its  opera- 
■"""'  **^  tion,  gives  an  immediate  legal  possession  to'the  conusee,  so 
that  he  needs  no  writ  of  habere  f ados  sastnamov  other 
means  to  execute  it ;  of  this  sort  is  the  fine  ^r  conu9imce 
de  droit  come  ceo  que  il  ad  de  son  done,  because  this  fine^  as 
the  form  of  it  imports^  always  supposes  a  precedent  feofi*- 
ment  or  gift  of  die  thing  of  which  the  fine  is  levied,  and 
which  the  intent  of  the  fine  is  only  to  corroborate^  confirm 
0r  strengthen ;  of  the  same  kind  also  are  fines  wr  rehcae, 
9ur  cof^rmation,  or  sur  iurrender,  and  for  the  same  reaaoa^ 
An  executory  fine  is  that  which  transfers  no  legal  posses- 
sion, nor  vests  any  estate  in  the  conusee  till  executed  by 
entry  or  action ;  of  this  sort  is  the  fine  $ur  conusance  de 
droit  tantum,  vjxere  the  conusee  has  no  freehold  in  him  at 
the  time,  and. so  of  a  fine  sur  concessit,  or  sur  done  grmU 
et  render  (at  least  as  far  as  concerns  the  render)  all  which 
fines,  unless  made  to  those  who  are  in  possession  of  the 
land  at  the  time,  require  an  actual  entry,  or  writ  of  seisio, 
Jks,the  case  may  be,  by  the  conusee,  in  order  to  obtain 
possession.  li^  howeve*,  the  conusee  be  in  actual  pos* 
sessipn  of  the  thing  of  which  such  executory  fine  is  levied, 
then  no  writ  of  execution  is  requisite  to  put  him  in  pones- 
eion,  as  the  fine  will  in  such  case  enure  by  way  of  extin- 
guishment of  the  right  of  the  conusor  without  aflfectiiig 
the  estate  or  right  of  the  conusee'^. 

IIL^Of  the  several  Parts  op  a  Fine,  ano  their 

RESPECTIVE  Operations. 

The  parts  of  which  a  fine,  as  it  is  required  to  be  levied 
since  the  statute  de  modo  levandi  finest  is  composed,  are, 
i#  The  origmal  writ :  a.  The  licentia  concordmdi:  3.  Tie 
concord  itself:  4.  The  note  or  abstract ;  and  £.  Hie  foSt 
or  /conclusion. 

y  Sbe2*  Prac,  Couns.  c.  2,  ■  Shep.  Prac.  Couns.  c  %, 
««3V3Co.5i3.  s.  3. 

,  f  i8Ed.  1^ Stat 4. 
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A  fincfy  we  have  seen,  was  in  its  original,  founded  on  an  Unes. 
actual  Buit  commenced  at  law  for  the  recovery  of  lands  or  ' 
other  hereditaments;  it  is  thus  managed;  the  party  to 
wfaonr  the  land  is  to  be  conveyed  or  assured,  commences 
9n  action  or  suit  at  law  against  the  .other ;  generally  an 
action  of  cov^iant,  by  suing  out  a  writ,  or  pracipe,  called 
a  writ  of  covenant,  the  foundation  of  which  is  a  supposed 
agreement  or  covenant,  that  the  one  shall  convey  thelands 
to  the  other,  on  the  breach  of  which  agreement  the  action 
is  brought.  On  this  writ  there  is  due  to  the  king,  by 
ancient  prerogative,  a  primer  fine,  or  a  noble  for  every  five 
marks  of  land  sued  for ;  that  is,  6ne-tenth  of  the  annual 
value*. 

The  first  part  of  a  fine,  therefore,  is  the  original  writ, 
without  which  die  fine  is  erroneous,  and  may  be  reversed 
for  error,  this  being  absolutely  necessary  to  bring  the  parties 
'  within  the  jurisdiction  of  the  court  i* ;  and  though  the  ori- 
ginal is  generally  a  writ  of  covenant,  yet  fines  may  be  taken 
on  all  writs  in  which  lands  are  demanded,  or  are  to  be 
oharged,  or  which  in  any  manner  relate  to  them,  for  the 
law  having  provided  different  remedies  for  the  several 
grievances  of  the  subject,  it  was  but  reasonable  in  the 
judges  to  allow  of  these  compositions,  whatever  method 
the  injured  person  took  to  recover  his  right ;  and  therefore 
a  fine  may. be  levied  on  a  writ  of  right  close,  a  writ  of 
mesne,  of  warrantia  charta,  or  de  consuetudimbus  et  sur-^ 
vitiis,  a  writ  of  right  of  advowson,  or  in  any  other  r^af 
action^ ;  though  not  in  an  original  in  a  personal  action ; 
ai^id  the  common  iVrit  of  covenant,  on  which  a  fine  i^ 
levied,  is  not  a  personal  but  a  real  action ;  for  though  it 
10  to  have  damages  for  breach  of  covenant,  as  in  personal 
actions,'  yet  it  is  to  have  an  execution  and  performance  of 
the  covenants  \    The  practice,  however,  now  is  for  the  • 

•  2  Inst.  11.  ^  Finch.  Law,-2 78  ;Boot}i, 

»  Co.   Reading,    3,  ^<>;  247;  Mad.  15*. 

Plow.  392  ;  2R0I.  Abr.  14;  '  Salk.  340,,  resolved  />ff     . 

2  Inst  51Q ;  5  Co.  38.  Curiani. 

£  £    2 
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FINES.      coQUSor  to  make  the  conusance/ and  acknowledge  the  fine, 

'^~""~""'*"~  before  any.original  sued  out;  and  this  has  so  far  obtained, 

that  the  Judges  have  permitted  such  fines  to-  stand,  though 

the  conusor  died  before  the  writ  of  covenant  wjas  taken 

'  ^  • 

out ;  but  in  these  cases  the  originals  were  sued  out,  and 
made  retumable^.as  of  a  term  preceding  the  conusance,  for 
they  are  still*  necessary  to  make  the  fine  a  perfect  and 
complete  conveyance,  though  for  the  greater  expedition 
they  have  allowed  of  this  variation  from  the  ancient  course ' ; 
and  so  notwithstanding  the  action  is  now  become  a  ficti- 
tious proceeding  only,  yet  the  proper  forma  and.  other 
requisites  in  a  real  action  for  the  recoveiy.  of  lands  must 
be  adhered  to  (i>. 

If,  therefore,  in  a  tDarrantia  eharta  against  B.  to  warrant 
one  acre,  he  levies  a  fine « of  that  acre  and  another,  the  fine 
operates  to  convey  only  his  right  in  that  acre  whioh  he  was 
called  to  defend,  for  the  other  was  not  mentioned  in  the 

•  farwer's  case.  Hob.  .330 ;  2  Vent.  47, 


(1)  The  Judges  will  in  some  cases,  however,  allow  of 
amendments  to  be  made  when  any  error  has  happened  by 
mistake  or  accident,,  as  where  the  writ  of  covenant  was 
dated  on  a  day  subsequent  to  the  day  of  return.  See  Gage^s 
case,  6  Hep.  45,  b ;  and  Sir  Wm.  Blackstone's  observations 
in  lAndsay  v.  Gray,  2  Blac.  Rep.  1013  ;  but  see  also  Pern- 
broke  Y.Jeffenfs,  1  Salk.  52 ;  Ca.  T.  Talb.  59,  where  it  was 
held  by  the  Judges  that  the  writ  of  covenant  being  an 
original  writ,  was  not  amendable  either  by  the  common  law 
or  Dv  statute,  and  that  Gage's  case  was  misreported  and 
not  law.    So  it  will  permit  amendments  to  be  made  in  the 
entry  of  the  king's  silver,  or  of  the  proclamations,  or  in  the 
description  of  the  lands ;  see  past,  and  Cm.  145.    But 
where  a  fine  was,  by  mistake,  recorded  of  a  wrong  term, 
the  court  would  not  suffer  it  to  be  altered  and  recorded  of 
another  teml ;  for,  per  Cur.  this  would  be  not  to  amend  a 
fine,  but  to  make  a  new  one ;  Heath  v.  Wilmot,  2  Black* 
Rep.  778.  Nor  will  the  court  allow  of  a  change  to  be  made 
in  the  christian  name  of  any  of  the  parties ;   Dixon  v^ 
Lawson^  2  Black.  Rep.  816. 
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originals    So,  if  a  writ  of  covenant  be  brought  de  terns      FUHES. 

(or  arable  land,)  and  the  defendant  make  conusance  of  "" 

pasture,  meadow  or  wood,  this  fine  is  not  good,  nor  i  con^ 

tra;  for  these  being  of  a  different  nature  from  ploughed 

land,  (which  terra  properly  implies,)  are  not  contained  in 

the  writ,  and  consequently  there  does  not  appear  to  the 

court  any  contention  about  them*. 

And  so,  if  the  conusance  be  of  the  manor  of  Dale,  (he 
conusce  cannot  make  a  render  of  the  manor  of  Sale ;  or  if 
the  conusance  be  of  the   third  part,  the  render  cannot 
be  of  the  whole ;  because  the  court  can  determine  £he 
nght  only  of  that  about  which  the  parties  contend,  and 
which  the  conusee  demanded  in  his  original;  but  if  the' 
conusor  acknowledges  all  his  right,  8cc.  to  the  demandant, 
for  which  conusance  he  grants,  and  renders  the  land  to  the    - 
conusor  for  life ;  or  if  he  grant  a  common  in  the  land,  or 
80  many  loads  of  wood  off  the  land,  this  is  a  good  fine; 
because  the  determination  is  wholly  concerning  the  thing 
in  dispute,  one  party  taking  the  property,  and  the  other 
a  profit  arising  out  of  it^  all  which  is  comprehended  in  the 
(Miginal  writ*. 

So  if  the  grant  and  render  be  of  a  rent  de  fwvo,  this 
will  be  good;  because  the  rent  issuing  out  of  the  land  is 
implied  in  a  demand  of  the  land ;  and,  consequently,  the 
concord  and  agreement  of  the  parties  is  received  and 
allowed  for  that  only  which  was  in  litigation^.  And  fio, 
if  the  writ  of  covenant  be  of  land,  he  may  grant  the  rever- 
sion** 

And  as  nothing  can  pass  by  the  fine  but  what  is  ex- 
pressed or  implied  in  the  covenant,  so  no  one  can  take 
an  immediate  estate  by  it  who  is  not  mentioned  in  the  writ 
of  coTehant,  because  none  can  have  any  benefit  from  the 
judgment  of  the  court  who  is  not  judicially  before  it,  and 

'  Co* Reading,  lo^  2R0I.        ^  2R0I.  Abr.  15, 1 6. 
Abr.  16.  y  2  Rol.  Abr.    15;    Oo. 

*  2  Inst. 514;  Co. Lit  4,a;  Reading,  1 1 ;  2  Inst.  514. 
a  lUL  Abr.  16.  »  2  Rol.  Abr.  16. 

E^  3 
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FINES.        sues  for  it.    A  graht  anct  render  may^  however^  be  made  to 

"  a  stranger  in  remainder j  because  the  render  being  only  a 

consideration  for  the  conusance,  a  remainder  limited  to 
a  stranger  may  be  as  much  a  consideration  to  the  conu- 
sor, as  if  the  whole  estate  had  been  given  to  himself: 
but  there  must  be  an  immediate  estate  given  back  to  the 
conusor,  because  the  render  ex  iJi  termini  implies  that  it 
must  return  to  'him^    And  so  if  a  pnecipe  be  brought 
against  a  tenant  for  life,  and  upon  his  default  the.tever-' 
Bioner  is  received,  he  may  levy  a  fine  of  his  reversion  to 
«  the  demandant,  although  he  is  not  named  in  the  original 
writ  ^.    So  likewise,  if  a  fine  be  levied  by  a  vouchee  to  the 
demandant,  or  by  a  demandant  to  the  vouchee,  it  will  be 
good,  although  a  fine  levied  by  a  vouchee  to  a  stranger 
would  be  void  ^.  And  the  reason  is,  that  a  reversioner  and 
a  vouchee  are  allowed  by  the  court  to  come  in  the  place 
of  the  tenant  against  whom  the  pracipe  was  originally 
'  brought,  and  having  thus  become  parties  to  the  sui^ 
they  are  bound  by  the  judgment  as  much  as  if  they  bad 
been  named  in  the  writ^. 

Again,  if  the  lands  l>e  situated  in  different  counties,  se- 
veral writs  of  covenants  must  be  brought  against  the 
conusor  as  in  other  real  actions ;   but  they  may  be  aD 
comprised  in  the  same  fine  ^. 
liciiuim  c&n-         The  suit  ^eing  thus  commenced,  then  follows  the  Bcentia 

concordandt,  or  leav€  to  compromise  the  suit.  For,  as  soon 
as  the  action  is  brought,  the  defendant,  knowing  himself 
to  be  in  the  wrong,  is  supposed  to  make  overtures  of  peace 
and  acconunodation  to  the  plaintiff;  who,  accepting  thtm, 
but  bating,  upon  suing  out  the  writ,  given  pledges  to  pro* 
secute  his  suit,  which  he  endangers  if  he  now  deserts  it 

■  Co.  Reading,  8 ;  a  Inst.  Rol.  Abr,  13;    Bro.  105; 

514;   Bro.  tit.  Fines,  111.  2  Inst.  514. 

But  if  a  writ  of  covenant  be  *  Co.  Re&d.  ii, 

brought    against  B.    who  *  3  Co.  29,  b. 

vouches,  C.    the   votichee  *  Cm.  37. 

may  make  conusance;    2  *  Dyer,  227;  2ln6t,5is. 
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without  license*  he  therefore  applies  to  the  court  for  leave      FINES, 
to  make  the  matter  up.    This  leave  is  readily  granted^  but    ' 
for  it  there  is  also  another  fine  due  to  the  king  by  his  pre- 
rogative,  which  is  an  ancient  revenue  of  the  crown,  and  is 
called  the  king's  silver,  or  sometimes  the  post  fine,  with 
respect  to  the  primer  fine  before-mentioned ;  and  is^as  much 
as  the  primei^  fine,  and  half  as  much  more,  or  tea  shillings 
for  every  five  marks  of  land ;  that  is,  ^threel  twentieths  of  • 
the  supposed  annual  value  ^ 

When  the  parties  are  judicially  before  the  court  by  orb- 
ginal,  the  counsel  for  the  conusee  appears  with  thej^risetjpe 
and  concord,  which  is  in  nature  of  a  declamtion,  setting 
forth  the  conusance  which  ought  to  be' made  by  the  tenant 
in  the  writ,  after  his  appearance  is  recorded';  then  follows 
his  omusance,  which  is  no  more  than  an  acknowledgn^ent, 
that  the  ananor,  or  other  lauds,  &c.  contained  in  the  writ,  be- 
long of  right  to  the  demandant,  as  land  which  he  hath  of 
the  gift  of  the  tenant,  with  a  general  release  and  warranty 
to  the  conusee  and  his  heirs.    When  this  conusance  waa 
taken,  they  went  originally  to  the  treasury,  but  now,  by  the 
5  Hen.  4*  c«  14,  they  stop  with  the  cmtoi  brewum,  who 
lecords  it;  that  statute  providing,  that  all  the  parts  of  the 
ine  shall  remain  in  the  safe  custody  of  the  chief  clerk  of 
the  C.  B.  before  the  chirographer  has  them  out  of  court; 
the  design  of  the  act  being  thereby  to  prevent  the  incon- 
venience  which  firequently  happened  by  the  embezzlement 
of  finesy  when  they  laid  oidy  in  the  hands  of  the  treasurer 
and  chirographer,  either  by  their  connivance  or  negligence  ^» 
This  fine,  viz.  the  king's  silver,  is  entered  on  the  writ  of 
covenant,  and  gives  it  the  force  and  effect  of  a  fine,  and  is 
granted  to  the  king  pro  licentia  concordoMdi^  or  cqt^ 
JPaeeordeff  in  compensc^on  of  the  amercements  and  other 
fines  which  became  due  on  judgments  and  nonsuits  in 

'  4  Co.  39;  2 Inst.  611.  '  5  Hen.  4,  c.  14;  fiXJo* 

«  Co.  Reading,  3.  39i  b ;  2  Sid.  55. 

^^4     . 


^24  ELEMENTS  OP        [bOOK  III.   PABT  IV, 

FINES. '  adveiise  suits ^(i) ;  this  is  always  paid  by  him  who  takes 
the  fee-simple  by  the  fine,  and  on  the  entry  of  it  on  the 
covenant,  the  sum  given  is  expressed,  together  vnth  the 
plea,  and  between  whom,  with  mention  of  the  land  for 
which  it  is  given  (3). 

From  the  entry  of  this  the  fine  is  obligatory,  and  begins 
to  operate ;  and  thenceforth  the  fine  shall  stand,  though 
either  party  die  before  the  other  parts  are  recorded  (3). 
And  though  the  conusor  be  an  infant,  the  court  cannot 
stay  the  passing  of  the  fine :  all  they  can  do  in  such  case 
is,  to  assign  the  infant  a  guardian,  with  instructions  to 
bring  a  writ  of  error  to  reverse  it^. 

But  if  the  conusor  dies  before  the  king's  silver  be  en- 
tered', the  fine  is  voidable,  and  may  be  reversed  by  writ 
of  error;  because  this  being  given />ro  licentia  concordandif 
the  agreeiQent  of  the  parties  is  not  to  be  admitted  as  the 
judgment  of  the  court  till  it  be  paid  and  entered,  and  con- 
sequently, if  the  conusor  dies  before  that  be  done,  the  fine 
is  erroneous,  as  a  judgment  given  in  an  adversary  suit  after 

*  2  Inst.  511 ;  5  Co.  39.  '  3  Mod.  140. 

^  Ibid.;  Dyer,  220  ;Pef/y's 
case,  1  Freem.  78. 

'   "^^-*—         I  J'"  III-  111.  I... 

(1)  Formerly  the  post  fine,  or  king's  silver,  was  paid  at 
the  king's  silver-office;  but  it  is  now  paid  at  the  alienation- 
office,  by  the  stat.  32  Geo.  2.  c.14.  * 

(2)  And  if  any  mistake  be  made  i^  the  entry  of  the 
king's  silver,  the  court  will  allow  it  to  be  amended.  Bohun?B 
case,  6  Co.  43. 

(3)  When  a  year  and  a  day  has  elapsed  firom  the  date 
of  the  caption,  or  acknowledgment  of  a  fine,  without  enter- 
ing the  king's  silver,  an  affiaavit  must  be  made,  tiiat  aU 
those  who  part  with  any  interest  by  the  fine  are  still  living, 
otherwise  tne  king's  silver  will  not  be  received.  And  now 
that  the  king's  silver  is  paid  at  the  alienation-office,  if  a 
year  elapse  i>efore  the  fine  is  carried  to  the  king's  silver- 
office,  an  affidavit  must  be  made,  that  the  parties  were  alive 
when  th0  king's  silver  was  paid.  Barnes,  215 ;  Cruise  on 
fines,  25. 
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the  death  of  one  of  the  litigating  parties.    But  this  Js  to       FINES, 
be  understood;  where  it  appears  by  the  record  itself,  that 
the  king's  silver  was  not  paid  till  after  the  death  of  the  v. 

conusor;  for  where,  after  the  conusance  made,  the  conusor 
dies  before  the  king's  silver  is  paid^  and  after  his  death  the 
silver  is  paid,  and  entered  on  a  writ  of  covenant  returnable 
the  term  preceding  his  death,  the  fine  will  be  good ;  for  where 
there  does  not  appear  an  error  on  the  face  of  the  record, 
the  Judges*  in  favour  to  fines,  which  so  much  stsengthen 
mens  tides,  and  quiet  their  possessions,  have  always  sup- 
ported them,  and  will  not  therefore  sufier  the  entering  the 
king'-s  silver,  after  the  parties  deaths  to  be  examined,  when 
it  appears  by  the  record  itself,  that  the  fine  was  completed, 
as  a  fine  of  the  term  preceding  the  death  of  the  conusor"*. 

Next  comes  the  concord,  or  agreement.itself,  after  leave  Conoord. 
obtained  firom  the  court;  which  is  usually  an  acknowledg- 
ment from  the  deforciants  (or  those  who  keep  the  other 
out  of  possession),  that  the  lands  in  question  are  the  right 
of  the  complainants  (i).  And  firom  this  acknowledgment, 
or  recognition  of  right,  the  party  levying  the  fine  is  called  « 
the  conusor,  and  he  to  whom  it  is  levied,  the  conusee.. 

"^  Farmer's  case,  2  Inst.  218;  Bally.  Cock,  3  Mod. 
511 ;  2  Vent.  47;  Hob.  330;  140;  Harmes  v.  Miccle- 
Barber  v.   'Sunn,     Barnes,    MtraiVe, Barnes, 2i4;Cru.26. 


(1)  Although  the  lands  be  situated  in  different  counties, 
tbey  may  be  comprised  in  the  same  fine  or  concord,  so  that 
several  writs  of  covenants  be  sued  out  for  them ;  2  Inst. 
51a ;  Dyer,  227.    And  formerly  lands  of  different  persons 
(as  of  several  vendors)  were  allowed  to  be  comprised  in  the 
same  concord,  each  vendor  warranting  against  himself  and 
his  own  heirs;  but  this  practice  tending  to  deprive  the  king 
of  his  fines,  and  the  officers  of  their  customary  fees,  no 
more  than  one  demandant  and  one  deforciant  is  now  per* 
mitted  to  be  included  in  the  same  writ,  except  in  the  case 
of  coparceners,  joint-tenants,  and  tenants  in  common,  un- 
less where  the  value  of  the  lands  all  together  do  not  exceed 
aoo  /.    Wils.  47 ;  Cm.  39, 
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PIKES.      This  acknowledgment  must  be  made  either  openly  in  iim 
'"■"■""""■^   conrt  of  Common  Pleas,  or  before  the  lord  chief  justice  of 

tiiat  eoiirt;  or  else  before  one  of  the  judges  of  that  courts 
or  two  or  more  commissioners  in  the  country,  empowered 
by  a  special  authority  called  a  writ  of  dixUmus  poietUUem ; 
which  judges  and  commissioners  are  bound  by  statute 
18  Edw.  1,  St.  4,  to  take  care  that  the  conusors  be  of  foQ 
age,  sound  memory,  and  out  of  prison.  And  if  there  be 
any  feme  covert  among  the  conusorSy  she  is  privately 
'  examined  whether  she  does  it  wiUingly  and  freely,  or  by 
compulsion  of  her  husband  \ 

By  these  aiets  all  the  essential  parts  of  a  fine  are  com* 
pleted:  and,  if  the  conusor  dies  the  next  moment  after  the 
fine  is  acknowledged,  provided  it  be  subsequent  to  the  day 
on  which  the  writ  is  made  returnable^,  still  the  fine  shall 
be  carried  on  in  all  its  remaining  parts :  if,  therefi)re,  after 
the  concord  is  acknowledged  in  court,  where  there  are  two 
or  more  conusors,  and  one  of  them  die,  the  ccmusee  may 
proceed  with  ihe  ftae  against  the  survivor';  and  vdiea 
Msompleted  it  has  effect  and  binds  the  right  of  die  parties 
teom  the  day  of  the  return  of  the  writ  of  covenant^. 
Koie  of  tfaeSae.      Next  follows  the  note  of  the  fine,  which  is  no  more  than 

an  abstract  of  tbe  writ  of  covenant  and  the  concord,  being 
a  docket  taken  by  die  chirographer,  firom  which  he  fonos 
the  chirograph,  or  indentures,  which  are  delivered  to  the 
party  to  whom  the  conusance  was  made ;  and  when  dds  is 
done,  the  fine  is  saiid  to  be  engrossed'.  It  must  thei^  by 
5Bea.  4,  c  14,  be  enroled  of  record  m  the  proper  office* 
A  fine  may  however  l^e  engrossed  at  any  time  after  it  is 
levied' ;  and  though  it  be  not  engrossed  at  all,  it  is  net 
material'. 

»  a  Kac.  Com.  350.  iTO,  a ;  1  Bur.  711 ;  1  Cnu 

•  Com.  71 ;  Cm.  58.  58. 

'  Lh^d  V.  Say  and  Seal,  '  5  Co.  39  ;  a  Inst.  468^ 

Salk.  341,  pi.  7i  ErsfUldffi  P.N.B.  147. 

oase,  Hob.  329 ;  Cotton  v.  '  Leon.  96 ;  Dyer,  954,  s. 

Baiftte,  Barnes,  21$.  <  Co,  Read.  1, 

*  J6nk.  ago;  3  P.  Wms. 
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The  fifth  and  ktst  part  of  a  fine  is  the  foot  or  conduaioB^       FINES, 
-which  is  usually  called  the  chirograph  or  indenture  of  fines^  . 

beginning  hoc  estJbiaUs  concordia,  8cc.  this  comprises  the 
whole  matter  of  the  fine,  notic^ig  the  parties  names,  the 
time  and  place  of  its  being  levied,  and  the  lands,  8cc«  iiw 
tended  to  be  bound  by  it  Of  this  transcripts  or  engross- 
ments are  made  and  indented  by  the  chirographer,  and  de- 
lirered  to  the  conusor  and  conusee%  which  are  admitted 
as  evidence  in  all  courts  of  the  fine  being  levied^  {<a  the' 
ohirographeri  being  an  officer  appointed  by  the  law  for 
the  purpose  of  transcribing  fines  firom  the  record^  hm 
copies  are  allowed  to  be  authentic  till  the  contrary  be 

proved  *<i). 
When  the  fine  has  gone  through  thes^  G^es,  it  is  a   • 

jperfect  and  complete  fine  at  oommon  law :  but  in  order  to 

render  the  fine  more  universally  public,  and  less  liable  to 

be  levied  by  firaud  or  covin,  other  solemniCaes  have  beeft 

tBtdded  by  various  statutes.    Thus,  by  97  Ed.  1,  c.  l,  the 

note  of  the  fine  shall  be  openly  read  inthe  court  of  CcMiMtton 

Pleas,  two  several  days  in  one  week.    By  5  Hen.  4,  c.  14, 

and  23  Eliz«  c.  3,  all  the  proceedings  on  fines,  whether  pre^ 

^ons  or  subsequent  to  the  time  of  acknowledgment,  shall 

he  enrolled  of  record  in  the  same  comrt.    By  1  Ric.  3,  c*  9, 

"  Shep.  Prac.  Couns.  4.  '  Bull.  Ni.  Pr.  aag. 

(1)  And  if  any  difference  be  perceived  in  the  transcripts . 
or  indentures  of  die  fine,  as  recorded  in  the  office  of  the 
idiirographer  and  of  the  custos  brevium,  that  record  which  is 
in  tke  possession  of  the  chirographer  is  the  recordwnwin^ 
Male,  and  considered  the  true  and  real  record.  3  teon. 
183;  Oodb.  103.  And!  when  the  foot  or  chiromphum 
x>f  €he  fine  is  recorded,  no  averment  can  be  made  as  to 
the  caption  or  time  of  its  acknowledgment,  but  it  .is 
deemea  to  be  a  fine  of  that  term  in  whidi  it  is  recorded; 
the  evidence  of  a  record  being  of  so  high  and  certain  a 
nature,  that  its  authenticity  is  not  permitted  to  be  ques- 
tioned, a  Inst.  260,  a ; .  Tly.  89,  b ;  Uoyd  r.  Say  and  Seal, 
10  Mod.  40;  Salk.  341 ;  4  Bro.  P.  C.  379. 
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'  JINES.  and  4  Hen.  7,  c.  24,  the  fine  after  engTOSsment  shall  he 
'  openly  read  ^did  prodaimed  in  court  sixteen  times,  viz. 
foor  times  in  the  term  in  which  it  is  made,  and  four  times 
in  each  of  the  three  succeeding  terms;  but  by  31  EEz. 
«.  a,  this  is  now  reduced  to  foor  times  in  the  whole,  tiz. 
once  in  the  term  in  which  tlie  fine  is  engrossed,  and  once 
inreach  of  the  three  next  subsequent  teims;  and  these 
proclamations  being  indorsed  on  the  foot  of  the  fine  by 
the  proper  officer,  are  considered  as  matters  of  record^  (1). 
And  it  is  in  the  election  of  every  conusee  of  a  fine  or  his 
heirs,  to  have  it  proclaimed  or  not';  but  though  the  pro- 
clamations should  not  be  made,  or  be  made  erroneously, 
it  win  not  vitiate  the  fine,  as  it  will  still  enure  as  a  fine  at 
the  common  law%  for  the  fine  is  a  perfect  matter  of  record 
and  Innding  on  the  parties  before  the  proclamations  are 
made,  the  proclamations  being  whoDy  distinct  and  different 
records  from'  the  fine  itself,  and  serve  only  to  give  an 
additional '  operation  to  the  fine  in  barring  estates-tail  by 
virtueof  the  4  Hen.  7^  as  will  be  observed  in  a  subsequent 
page. 

^  1  Cm.  54.  •  Dyer,  216,  a ;   1  Buls. 

*  3 Cru.  86,  b ;  Cro.  Eliz.    206;  and  see  3  Leon.  106. 
692 ; ,  Shep.  P.  C.  6,  b.  ^  Shep.  P.  C.  5. 


(1)  But  see  Bui.  N.  P.  229 ;  Gflb.  Evid.  25,  where  it 
is  said  that  the  proclamations  must  be  examined  by  the 
roll  before  thejr  can  be  admitted  as  evidence,  the  chini- 
grs^her  not  being  appointed  by  the  statute  to  copy  the 
proclamations,  as  he  is  to  copy  the  concord.  If  anj  mis- 
take or  omission  be  made  in  tiie  indorsement,  Sic.  of  these 
proclamations,  the  court  will,  upon  application,  pennit 
them  to  be  amended.  DowUng*s  y-ase,  5  Co.  44 ;  Doum*s 
case,  Ibid. ;  Pettus  v.  Godsalve,  13  lb.  54 ;  S/n/fcy's  case, 
tlutt.  122. 
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FINES.' 

IV.  What  Persons  abe  capable  of  levying  Fines,.  — • ' — 

AND    TO    WHOM    A    FiNE    MAY    BE    LEVIED. 

I.  What  Persons  may  lewf  a  tine. 

A  FINE  being  now  received'  as  a  species  of  conveyance  wbo  may  levy 
of  real  property,  it  follows,  that  all  persons  capable  of  *  ^^ 
granting  by  deed  may  grant  by  fine  ^. 

And  even  those  who  are  not  capable  of  executing  any 
conveyance  in  pais,  may,  under  certain  circumstances, 
levy  fines,  and  do  other  acts  of  record  which  will  bind 
themselves  and  their  representatives. 

Thus,  though  we  haye  seen  that  persons  imder  ahy  infants, 
mental  or  civil  incapacity,  as  idiots,  persons  of  non-sane 
memory,  infants,  and  femes  covert,  are  disabled  from  en- 
tering into  any  real  contract  during  the  continuance  of 
those  impediments  ;  yet,  as  to  judicial  acts,  and  acts  done 
by  th«m  in  a  court  of  record,  they  regularly  will  be  bind- 
ing upon  those  persons  as  well  as  others :  if,  therefor^,  an 
infant  levy  a  fine,  it  will  be  good ;  for  though  the  Judges 
ought  not  to  admit  the  acknowledgment  of  one  under 
that  disability,  yet  having  once  recorded  his  agreement 
as  the  judgment  of  the  court,  it  shall,  unless  it  be  a  fine 
sur  grant  et  render,  in  tail  or  for  life  (i),  for  ever  bind  him 
and  his  representatives,  unless  he  reverse  it  by  writ  of 
error,  which  must  be  brought  by  him  during  his  minority, 
that  the  court,  by  inspection,  may  determine  his  age'.  , 
So  if  an  infant  levies  a  fine,  he  is  enabled  to  declare  the 
uses  of  it ;  for  though  that  be  a  matter  in  pais,  and  all 

^  See  Shep.  Prac.  Couns.  15 ;    2  Inst.  483  ;    2  Buls. 

c.  2,  s.  8 ;  I  <Jru.  106.  320;  12  Co.  122 ;  Yelv.  155; 

^  3  Keb.  480 ;    Co.  lit.  3  Mod.  229 ;  and  see  1  Crui 

380;  Moor,  76;  2Rol.Abn  120. 


(1)  It  is  saidy  thiat  if  an  infant  levy  a  fine,  and  take  back 
by  the  fine  an  estate  in  tail  or  for  hfe,  it  wiU  be  unavoidable 
by  law.     JIfoor's  case,  202.    And  see  post,  430^ 
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FINES*  such  acts  an  infant  may  avoid  at  any  time  after  his  full 
■  age,  if  he  do  not  consent ;  yet  being  made  in  pursuance  of 
the  fine  levied,  whidi  fine  must  stand  good  for  ever,  unless 
reversed  in  tl^e  manner  which  has  been  mentioned,  so 
will  the  declaration  of  uses  ^.  Also,  if  there  be  a  tenant  for 
life,  the  remainder  to  an  infant  in  fee,  and  they  ^oin  in  a 
fine,  the  infant  may  bring  a  writ  of  error,  and  reverse  the 
fine  as  to  himself,  but  it  shall  stand  good  as  to  the 
tenant  for  life ;  for  the  disability  of  the  infant  shall  not 

render  the  contract  of  the  tenant  for  life,  who  was  of  full 

< 

age,  inefiectual^  (i). 

But  if  an  infant  bring  a  writ  of  eiror  to«  reverse  a  fine 
for  his  non-age,  and  his  non-age,  afler  inspection,  is  re- 
corded by  £he  court,  and  before  the  fine  is  reversed  he 
levies  another  fine  to  another,  this  second  fine  shall  hinder 
him  firom  reversing  the  first;  because  the  second  having 
e)Atirely  barred  him  of  any  right  to  the  land,  must  also 
deprive  him  of  all  remedies  which  would  restore  him  to 
the  land  K 

Also,  if  an  infant  levy  a  fine,  and  the  conusee  render  to 
him  either  for  life  or  in  tail,  it  is  said  that  he  shall  have  no 

•           •  2  Go.    58,  a;    10  Co.  ^  Leon.  115,317;   2  Sid. 

43,  b ;  Moor,  23;  Delis. 47;  56;  ^  Jones,  182 ;  3  Bunr. 

2  Leon.   159;    Oouls.   13;  1802;  JE^Zui's  case,  citd 

Jones,  390  ;    Winch,  103,  Bredon^  case,  1  Co,  76. 

104.  «  1  RoL  Abr.  788. 


<^0mt 


(1)  But  see  Shep..  Prac.  Conns,  c.  2,  s.  5,  where  it  is 
sfldd,  on  authority  of  Leon.  1 15, .  31 7,  that  if  husband  and 
wife  (the  wife  within  age)  levy  a  fine  of  her  land^^ey 
may, .  by  writ  of  error,  reverse  it,  and  it  shall  be  refSraed 
as  to  both:  and  if  there  be  husband  and  jvife  tenants  for 
life,  remainder  to  an  infant  in  tail,  and  all  join  in  a  fine^ 
which  the  infant  avoids,  it  shall  be  void  ad'to  all  of  them  ;  I 

but  it  is  there  admitted  to  have  been  ac^ udged  in  English*^ 
case,  cited  in  Bredon*B  case,   1  Co.  70,  b,  that  such  fine  ] 

mil  be  good  as  to  the  tenant  for  life,  thbugh  it  be  reversed  j  i 

as  to  the  iofiuit,  lor  each  gi  yes  what  he  may  lawfolly  jfixt 
with. 


{ 
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^rit  of  error  to  aroid  this  fine ;.  because  the  reversal  of  the       nNE& 

fine  being  only  to  restore  him  to  the  land  he  pvted  with  "~ 

by  the  fine,  it  would  be  firuitless  to  give  him  a  writ  of 
error,  since  he  could  not  thereby  be  restored  to  the  land, 
which  the  veiy  fine  he  would  endeavour  to  reverse  had 
before  given  him  **. 

And  if  the  person  of  the  infant  be  once  inspected  on 
his  writ  of  error,  and  his  non-age  recorded,  although  he 
attain  to  full  age.  or  die  before  the  fine  is  reversed,  yet  he 
or  his  heir  may  reverse  it  at  any  time,  because  the  court* 
having  recorded  the  non-4ige  of  the  conusor,  ought  to 
vacate  Jiis  contract  when  he  appeared  to  be  under  a 
manifest  disability  at  the  time  he  entered  into  it  K  So 
where  an  infant  acknowledged  a  fine,  and  the  conuseea 
omitted  to  have  the  fine  engrossed  till  he  came  of  age,  in 
order  to  preveidt  him  bringing  a  writ  of  error,  yet  the 
oourt,  upon  view  of  the  conusance  produced  by  the  infant^ 
and  upon  his  prayer  to  be  inspected^  and  his  age  examined, 
recorded  iiis  non-4ige,  to  give  him  the  benefit  of  his  writ  of 
error,  which  he  must  otherwise  lose,  his  non-age  deter- 
mining before  the  next  term  ^ 

liiB^^j,  by  7  Anne,  c,  19,  infant  trustees  being  enaUed 
to  convey  lands  and  hereditaments  under  the  direction  of 
liie  Court  of  Chancery  or  Exchequer,  those  courts  will 
direct  an  infant  to  levy  a  fine  for  that  purpose,  where  that 
aBSurance  is  requisite  to  perfect  the  conveyance  ^  And  as 
the  same  power  is  given  by  the  4  Geo.  2*  ^*  ^^f  ^  ^^  ' 
several  courts  of  Lancaster,  Chester,  Durham  and  Wales, 
similar  directions,  it  is  presumed,  might  be  given  by  the 

^  Moor,  74 ;  but  quart.  ^  Ex  parte  Mair,  3  Atfc. 

^  Co.  lit.  380,  b;  Moor,  479;  Com.  Rep.  615;  and 

848.  see  3  P.  Wms,  387;  and' 

^  GrMith's   case.   Moor,  Lombe  v.  Lombe,  Barnes, 

74;  12  Mod.  444;  and  see  217. 
•the  eases  cited  i  Cru.  125; 
also  Shep,  P.  C.  c.2,  s.  5. 
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FINES.       Judges  in  those  .courts,  in  respect  of  lands  situated  within 
their  respective  jurisdictions, 
idiotf,  &C.  As  to  idiots  and  lunatics,  it  is  necessary  to  distinguish 

between  their  acts  done  in  pais  and  those  solemnly  ac- 
knowledged on  record ;  though  the  law  is  clear,  that  in 
neither  case  are  they  admitted  to  disable  themselves,  for 
the  insecurity  that  may  arise  in  contracts  from  counterfeit 
madness  and  folly;  but  their  heirs  and  executors  may 
avoid  such  acts  in  pms,  by  pleading  the  disability ;  because 
if  they  can  prove  it,  it  must  be  presumed  real,  since  bo- 
body  can  be  thought  to  counterfeit  it,  when  he  can  expect 
no  benefit  from  it  himself". 

.  But  neither  the  lunatic  himself,  nor  his  heir,  can  vacate 
any  act  of  his  done  in  a  court  of  record;  and  therefore  if  a 
person  non  compos  acknowledges  a  fine,  it  shall  stand 
against  him  and  his  heirs ;  for  though  the  Judges  ought 
not  to  admit  of  a  fine  from  amafi  under  such  disability  (i), 
yet  when  it  is  once  received,  it  shall  never  be  reversed, 
because  the  record  and  judgment  of  the  court,  being  the 
highest  evidence  in  the  law,  the  conusor  is  presumed  to 
be>  at  that  time,  capable  of  contracting;  and  therefore 
the  credit  of  it  is  not  to  be  contested,  nor  the  record 
avoided  by  any  averment  against  the  truth  of  it". 

So  it  is  in  the  case  of  a  fine  levied  by  an  idiot;  it  shall 
stand  against  him  and  his  heirs;  for  no  averment  of 
idiocy  can  vacate  the  fine,  nor  will  an  office  finding  him 
an  idiot  d  nativitate  be  sufficient  to  reverse  the  fine,  for 
that  were  to  lessen  the  credit  of  judgments  in  courts 

"  4  Co.  124;    Beverley's  ■  4  Co.  124^2  Inst.  483; 

case,  Co.  Lit.  247  ;  Bro.  tit.  Bro.  tit.  Fines,  75 ;  Co.  Lit 

Fait.  62;   Cro.  EBz.  398,  247. 
622;F.N.B.  202. 


(1)  The  statute  de  modo  levandi  fines  expressly  provides^ 
that  idiots,  lunatics  and  persons  ofnoursane  memorj^ 
shall  not  be  permitted  to  acknowledge  a  fine. 
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of  record,  by  trying  them  by  other  rules  than  them-       FINES, 
selves®  (1).  '^- 

And  as  fines  levied  by  persons  of  this  description  vnlH 
be  good  and  miavoidable,  so  it  should  se^ai  will  be  any 
deeds  executed  by  them  to  lead  or  declare  the  uses  of 
suQh  fines,  the  fine  bemg  the  principal,  and  the  deed  only 
accessary  ^ 

And  as  fines  ought  not  to  be  taken  from  lunatics  and 
idiots,  so  neither  crught  they  from  old  doting  men  who 
have  lost  the  use  of  their  reason ;  but  yet  if  taken,  they 
will  be  good,  for  the  reasons  before  given ;  and  if  they  be 
weak  or  infirm  through  age  or  sickness;  that  will  be  no 
sufficient  cause  to  refuse  them^. 

As  to  femes  covert,  the  law  looks  upon  the  husband  ^cmei  covert 
and  wife ;  from  the  intermarriage,  as  but  one  person,  and 
allows  of  but  one  will  between  them,  which  is  placed  in 
the  husband  as  the  fittest  and  ablest  to  provide  for  and. 
govern  the  family,  and  therefore  gives  him  an  absolute 
power  over  her  chattels  personal,  to  dispose  of  as  he 
pleases,  without  her  consent;  but  as  to  her  real  estate, 
it  has  thought  fit  that  no  act  of  his  shall  prejudice  her  or 
her  heirs  in  it,  unless  she  join  with  him  by  some  matter 
of  record,  and  on  examination  testify  her  assent  to  such 
disposition'. 

®  aAnd.igs;  Hti^hLewis^s  '  West.  Fines,  s.  4. 

case,  4C0.  124,  a.  126,  b;  '  10  Co.  42,  b.  43,  a;  2 

12  Ibid.  124 ;  Co. lit.  247.  Inst.  510;  Sid.  il;  1  Rol. 

9  a  Co.  58;  Hob.  224;  Abr.  347* 
Ijevnn^^   case,  10  Co.  42; 
Winch.  106. 


(1)  But  a  fine  and  recovery  levied  t>y  a  lunatic  to  a  pur- 
chaser at  a  great  undervalue,  is  said  in  2yera,  678,  to 
have  been  set  aside  in  Chancery ;  and  in  one  case,  a  court 
of  equity  is  reported  to  have  relieved  a  remainder-man 
against  a  fine  levied  by  an  idiot,  and  that  against  a  bon& 
fide  purchaser.-  See  Toth.  Trans.  42;  see  also  Pay  v; 
Hungatp  1  Rol.  Rep.  115;  and  1  Fonb.  Eq.  48. 

vol-.   IV.  p  F 
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TINES.  At  eoxmnon  law^  any  alienation  made  by  the  husband 

■  of  the  wife's  land/  whether  by  feoffinent,  fine  or  recoyery, 

was  a  discontinuaDce ;  and  after  bis  death  she  was  put  to 
her  cut  m  vitfl,  to  reinstate  herself*;  but  now  by  the 
statute  of  39  Hen.  8,  c.  iil8,  it  is  provided,  <<  That  no  fine 
levied  by  the  husband  alone^  of  laad^i  being  the  fireehdd 
and  inheritance  of  the  wife,  shall  in  anywise  be  or  make 
a  discontinuance,  or  be  otherwise  prejudicial  to  her  or 
her  heirs ;  but  that  the  wife  an4  her  heirs  ahaU  and  may 
lawfidly  enter  jbto  the  said  lands  according  to  their  rights 
and  titledlherein/'  V,  thereforci  lands  be  given  to  husband 
and  wife,  and  the  heirs  of  their  bodies,  and  the  husband 
alone  levies  a  finethereof^  the  wife  may  enter 'after  his 
death  by  force  of  this  statute*.  But  if  she  neglects  to 
enter  within  five  years  after  the  death  .of  hev  husband, 
and  the  fine  be  with  proclamation,  her  entry  ie  taken 
away,  and  her  right  for  ever  extinguished"* 

A  feme  covert  o^ght  not,  however,  to  be  admitted  to 
levy  a  fine  in  i^y  case  without  her  husband ;  bat  yet  if  she 
do  levy  a  fine  of  her  ows^  inheritance,  without  her  husband, 
this  shall  bind  h^  and  her  heirs,  unless  she  be  an  infant 
at  the  time  the  fine  was  levied^  and  her  htmbamd  die  daring 
her  minority,  because  they  are  estopped  to  claw  any  thing 
in  the  land,  and  cannot  be  admitted  to  say  she  was  covert 
against  the  record ;  bat  the  husband  may  entf^x  and  defeat 
it,  either  during  tbe  coverture,  to  latere  lixk  to  Urn  ftee- 
hold  he  held  jure  uxoris,  or  after  her  death  to  restore  himself 
to  his  tenancy  by  the  curtesy ;  because  no  act  of  a  feme 
covert  can  transfer  that  interest  which  the  intenptuvrriage 
had  vested  in  the  husband:  and  if  the  husband  avoids  it 
during  the  coverture,  the  wife  or  her  heirs  shall  never  after 

•  2  Inst.  68 1.  326 ;  Dyer,  72, 162;  Wowd. 

•  9  Co.  138 ;  2  Inst,  681 ;  373 ;  8  Co.  72 ;  2  Inst  681 ; 
Cro.  Car.  477.  9  Co.  140, 

"  For  this,  see  Co.  Lit. 


i 
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be  bound  by  it ' ;  and  if  a  feme  covert  levies  a  fine  exe^ 

ctttory,  as  sole,  and  execution  is  sued  against  the  husband 

and  wife,  he  may  stop  the  execution,  because  no  act  of 

her'scan  prejudice  him;  and  if  she  be  an  infiait  at  the 

time  of  acknowledging  the  fine,  and  her  husband  die 

during  her  minority  and  it  be  not  a  fine,  mt  grant  et  render^ 

she  may  avoid  it  during  her  minority ;  but  if  the  coverture 

continue  till  her  full  age,  she  eennot  avoid  it  without  her 

husband  joined  ¥rith  her  in  it  ^ ;  and  if  the  husband  makes 

default,  and  she  is  received,  she  may,  for  the  benefit  of 

her  husband,  disturb  the  execution  of  her  own  fine,  but 

after  the  death  of  her  husband  she  cannot  avoid  it*.    And 

an  entry  by  the  husband  into  any  part  of  the  land,  of 

'  which  tiie  wife  alone  levied  a  fine,  will  avoid  a  whole 

fines    There  is,  however,  one  instance  of  a  married  wo^ 

man  being  allowed  to  levy  a  fine  without  her  husbands 

The  husband  had  sold  lands,  and  covenanted  that  he  and 

hia  wife,  (when  of  age),  should  levy  a  fine.    When  the 

wife  came  of  age,  she  refused  to  join  in  it ;  but  it  was  * 

levied  by  the  husband  alone,  who  afterwards  went  abroad. 

The  wife  afterwards  consented  to  levy  it,  but  the  husband 

was  absent.    It  was  said,  upon  motion  to  levy  it,  that 

it  had  been  usual  in  such  cases   for    the  xursitor  to 

make  out  a  precipe  to  the  wife  as  a  feme  sole ;  but  no 

exattqjle  of  it  was  produced.    The  court  would  make  no 

mle  to  authenticate  such  a  fine ;  but  it  was  afterwards 

acknovirledged  de  bene  esse  before  the  Lord  Chief  Justice 

then  in  courts 

« 

But  if  a  husband  and  wife  join  in  a  fine  to  convey  her 
own  inheritance,  or  to  bar  her  fortune  or  dower  out  of 
her  husband's  lands,  it  ought  to  be  received,  if  upon  her 

*  Shep.  Prac.  Couns.  9 ;        •  Bro.  tit  JFtne,  79 ;   Co. 
Bro.  tit.  Fines,  33 ;   7  Co.    Reading,  9. 
8  ;    Hob.  225 ;    10  Co.  43 ;        '  ilfayo  v.  Combes,  1  Freem. 
Co.  Lit.  46.  396* 

V  Shep.  Prac.  Couns.  9.  *  Mareau*^  case,    a  BL 

Rep.  1205. 
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examination  it  appears  to  be  voluntary  and  free  from  con- 
straint ;  and  if  she  be  of  full  age,  the  fine  shall  bind  her 
as  if  she  had  been  sole  *. 

Tlie  examination  of  a  feme  covert  is  not«  however,  always 
necessary  in  levying  fines,  because  that  being  provided 
that  she  may  not  at  the  instance  of  her  husband  make  any 
unwary  disposition  of  her  property^  it  follows,  that  when 
the  husband  and  wife  take  an  estate  by  the  fine,  and  part 
with  nothing,  the  feme  need  not  be  examined :  but  where 
she  is  to  convey  or  pass  any  estate  or  interest,  either  by 
hersielf  or  jointiy  with  her  husband,  there  she  ought  to  be 
examined ;  therefore,  if  A.  levies  a  fine  come  ceo  to  baron 
and  feme,  and  they  render  to  theconusor,  the  feme  shall 
be  examined  ;  so  it  is  where  she  takes  an  estate  by  the  fine, 
•  rendering  rent*.- 

A  feme  covert,  being  a  trustee  of  lands,  may  also  levy 
afine  of  them,  although  an  infant,  if  directed  so  to  do  by 
the  Court  of  Chancery  or  Exchequer,  in  pursuance  of  the 
statute  7  Anne,  c.  1 9,  or  by  other  inferior  courts,  by  virtue 
of  4  Geo.  3,  c.  16. 
Queen.  But  the  queen  may  levy  a  fine  notwithstanding  her  covep 

ture«  she  having  in  all  cases  the  privilege  of  suing  and 
being  sued  alone,  and  is  considered  in  all  legal  proceedings 
as  a  feme  sole  ^ 

The  estate  of         ^^*  ^*  *®  *^  ^^  observed,  that  none  of  the  persons  before 

enumerated,  canlevy  a  fine  of  lands  toaffect  strangers,  un- 
less they  have  at  least  an  estate  of  freehold  in  them  either 
by  right  or  by  wrong ;  for  otherwise  it  might  be  in  the 
power  of  any  two  strangers  to  deprive  a  third  person  of  his 
estate,  by  levying  a  fine  of  it,  so  that  in  every  case  where 
a  fine  \s  levied,  and  none  of  the  parties  to  such  fine  have 
any  estate  of  freehold  in  the  lands  of  which  the  fine  is 

^18  Edw.  4,  12  ;  1  Rol.  Co.  Lit.  353 ;  Lit   s.  670; 

Abr.  347 ;    2  Rol.  Abr.  20 ;  2  Rol.  Abr.  17. 

2  Inst.  515;    3  Atk,   712;  •  Co.  Lit.  3,  a.    133,  a; 

Shep.  Prac.  Couns.  9.  4  Co.  23,  b. 
*  Shep.  Prac.  Couns.  10 ; 


coiraier. 
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levied,  it  will  only  bind  the  parties  themselves,  and  their       fines. 
heirs, « but  may  at  any  time  be  set  aside  by  the  real  olvner,  — ~— — — 
by  pleading  that  neither  of  the  parties  had  an  estate  of 
freehold  in  the  lands  at  the  time  ^    . 

Hence,  tiierdfore,  if  a  person  who  is  only  possessed  of 
lands  for  a  term  of  years,  or  who  holds  them  by  a  statute 
merchant,  statute  staple,  or  writ  of  elegit,  or  is  tenant  at 
will,  levies  a  fine,  it  will  have  no  effect  whatever  as  to 
strangers,  because  the  conusor  has  no  estate  of  fireehold ; 
bttf  it  may  be  good  and  binding  upcm  themselves  by 
estoppel'. 

Upon  the  same  principle,  a  fine  levied  before  entry  or 
receipt  of  rent  will  be  void  K  So  of  a  fine  levied  by  a 
copyholder  of  his  copyhold ;  because  the  freehold  is  in  the 
lord  (1). 

But  a  tenant  for  life,  he  having  an  estate  of  freehold  in 
him,  may  levy  a  fine,  and  it  will  be  good  to  pass  his  estate 
for  life  (2). 

*■  Shep. Touch.  14;  West,  «  Ibid.;    3  C!o.    77,  b;     * 

Symb.2;  Shep.Prac.Couns.  Shep.  P.  C.  11. 

10,  11 ;  Jenk.  Cent.  6,  Ca.  ^  Lord  Townsend  v.  Ash, 

45'  3  Atk.  336 ;  Co.  Copy.  s.  65- 


(1)  The  only  mode,  therefore,  by  which  a  lessee  for  years 
or  a  copyholder  can  levy  a  fine,  so  as  to  give  it  any  effect, 
is  by  first  making  a  feofl[ment,  by  which  m^ans  he  acquires 
a  freehold  by  disseisin.  Co.  Lit.  337,  a.  a. ;  Plow.  353^; 
Shep- P.  C.  11. 

(2)  But  he  must  be  careful  he  do  not  thereby  commit  a 
forfeiture ;  for  if  tenant  for  life  levy  a  fine  $ur  eonusance 
de  droit  come  ceQ,  8cc.  or  a  fine  9ur  done,  grant  and  relecue  to 
a  stranger,  to  hold  for  a  longer  term  man  the  life  of  the 
tenant  for  life,  it  will  be  such  a  forfeiture  of  his  estate  as 
the  reversioner  or  remainder-man  may  take  a  present  ad- 
vantage of;  but  if  he  levy  a  fine  sur  grant  ana  re/eose,  to 
hold  to  the  conusee  for  the  life  only  of  tenant  for  life,  or 
grant  his  estate  by  such  fine  to  the  person  in  reversion  or 
remainder,  or  grant  a  rent  only  out  of  the  land,  though 

F  F  3  lor 
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TINES.  So  a  person  haying  a  defeasible  right  only  to  lands,  may» 

notwithstanding,  levy  a  fine  of  them,  which  cannot  be  set 

aside  by  the  plea  that  neither  of  the  parties  had  an  estate  of 

freehold  in  the  lands '. 

Cettutfueirtuf.       So  a  cestui  qut  tfiist  may  levy  ^  fine  of  his  trust  estate, 

although  he  is  only  tenant  at  will  to  his  trustees ;  for  it  is 
now  settled  in  equity,  that  any  legal  conveyance  or  assu*- 
rance  by  the  cestui  que  trust  shaS  have  the  same  effect  on 
the  trust  estate,  as  it  would  have  had  on  the  legal  estate, 
if  the  trustees  had  conveyed  it  to  the  ce$tvi  que  trust  i.  And 
if  it  were  not  so,  trustees,  by  refusing,  or  by  not  bebg 
capable  of  executing  their  trust,  might  prevent  a  cestui  que 
trust  tenant  in  tail  from  exercising  the  power  given  him 
by  the  law  over  his  estate,  which  would  tend  to  the  intro- 
duction  of  perpetuities. 

80,  a  fine  levied  by  a  vouchee  to  the  demandant,  or 
a  fine  from  the  demandant  to  the  vouchee,  will  be  good ; 
because  in  law  the  vouchee  is  supposed  to  be  tenant  of  the 
land^. 

An  alien,  not  being  capable  of  holding  lands,  ought 
not  to  be  permitted  to  levy  a  fine ;  and  if  he  doj  it  will  not 
conclude  the  king  after  office  found  K 

Corporations  aggregate  cannot  levy  fines ;  because,  as 
they  are  invisible,  they  can  only  appear  by  attorney; 
whereas  the  statute  de  mode  levandijines  requires  that  the 
parties  to  a  fine  shall  appear  personally  before  the  judges*. 
But  a  sole  corporation,  it  is  said,  may  acknowledge  a 


'  Carter  v.  Bamardiston, 
1  P.  Wms.  505. 

j  1  Cha.  Ca.  913;  Cas. 
temp.  Talb.  43. 


^  3Co.flg,b;  Shep.Piac, 
.Couns.  C.2,  s.  7, 
. '  13  Vm,  Abr.  2«8, 
*  Co.  Read.  7 ;  but  see 
Shep.  Prac.  Couns,  o.  3,  s.  6. 


for  a  longer  term  than  his  life,  it  will  be  no  forfeiture ;  sad 
it  is  the  same  of  tenant  in  tail,  after  possibiUfy  of  issoo 
extinct,  tenant  by  the  curtesy,  and  the  like«  l^ep.  Pmcw 
Caunsai« 


,\ 
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fine^  And  flO>  according  to. some,  corpofiations  aggre-  Hnes. 
gate, '  as  a  mayor  or  commonalty,  and  the  like,  being  a  -— — — " 
secular  corporation,  may  together  levy  a  fine  of  lands  be- 
longing to  the  corporation,  as  a  single  person  may^  But 
a  spiritoal  corporation,  whether  sole  or  aggregate,  as 
bishops,  dean  ahd  chapter,  heads  and  fellows  of  colleges, 
or  the  like,  cannot  levy  fines  of  the  corporate  lands ;  for 
the  disabling  statutes,  which  prevent  ecclesiastics  from 
alienating  their  church  lands  for  any  longer  time  than  three 
lives  or  twenty-one  years,  by  necessary  implication  prohibit 
them  fromlevying  fines. . 

And  by  the  statutes  1 1  Hen«  7,  c.  20,  and  3ft  Hen.  8, 
c  28,  women  seised  of  jointures  or  estates-tail  of  the  gift 
of  their  husbands,  and  husbands  seised  jure  uxoris,  are 
prohibited  from  levying  fines  of  such  estates* 
'  Persons  outlawed  in  personal  actions  may  levy  fines,  fojr 
their  estates  still  remain  in  them,  although  they  have 
forfeited  the  rents  and  profits  ^.  And  a  person  who  has 
committed  murder,  may,  it  seems,  before  conviction,  levy 
a  fine,  if  the  deed  to  lead  the  uses,  be  prior  to  ike  time  of 
committing  the  ofience^. 

The  king,  it  seems,  cannot  levy  a  fine,  because  no  writ 
of  covenant  can  be  brought  against  him ;  but  if  a  fine  be 
levied  to  the  king,  he  may  then  make  a  grant  and  render^ 
which  will  bind  him'. 

Joint-tenants,  tenants  in  common,  and  coparceners, 
may  levy  fines  of  their  respective  parts,  but  it  will  be  a 
severance  of  the  tenancy '  (1 ). 

"  Co.  Read.  7*  "*  Stevens  v.  Winning,   a 

^  Shep.  Prao.  CJouns.  c.  2,  Wils.  219. 
a.  6.  '7  Co.  32. 

r  WestSym^2;  Shep^  P.       *  1  Co«  58,a}  6M0d.45. 

C.  12.  iSalk.  286.  . 


(1)  And  if  jointrtenant  levy  a  fiiie  of  the  \^hole,  it  will 
not  anck)unt  to  an  ouster  of  his  companion,  unless  he  omit 
to  make  his  claim  within  five  years. 

r  F  4 
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FINES.  /  ,  2*  To  whom  a  fine  may  be  levied. 

With  respect  to  the  persons  to  whom  a  fine  may  be 


'r®^JJ°™*^"«  levied^  it  is  to  be  observed^  that  all  persons  who.  are  ca- 
pable of  taking  by  grant  or  deed  in  pais,  may  be  good 
conusees  and  take  by  fine;  a  fine  may  therefore  be  levied 
to  ^*  any  man  or  woman,  sole  or  covert,  of  foil  age  oc 
under  age,  any  mad  or  lunatic  person^  idiot,  or  man  de 
non  sane  memory,  any  man  in  or  out  of  prison,  or  beyond 
sea,  any  person  attainted  of  felony  or,  treason,  or  outlaw^ 
in  a  penal  action,  a  bastard,  a  clerk,  convict>  an  alien, 
and  all  others,  except  such  as  are  civilly  dead,  as  monks 
and  the  like ;  and  it  will  b.e  good  ^J* 

And  where  a  fine  is  levjied  to  a  feme  covert  or  an  infant, 
they  need  not  be  examined''  as  they  are  when  they  are 
conusors  of  the  fine,  becausQ  the  law  presumes  everyone's 
assent  to  a  grant  that  is  for  his  benefit  °.  So  ccMporations, 
whether  civil  or  spiritual,^  ^^y^  with  the  consent  of  the 
justices  of  the  court  of  Common  Pleas,  be'  conusees^  and 
beneficially  take  by  fine ' ;  but  in  levying  fines  to  corpo- 
rations or  fraternities,  care  must  be  taken  to  describe 
them  by  their  real  and  true  name  or  appellation,  as  nai^ied 
in  the  charter  and  foundation  of  it  \  for  as  it  has  no  ex- 
istence but  by  force  of  such  charter,  if  it  be  called  by 
any  other  name  than  is  there  given  it,  it  is  not  the  same 
"   corporation^. 

But  a  fine  mr  conusance  de  droit  come  ceo,  Sic.  cannot, 
generally  speaking,  be  levied  to  any  person  who  is  not  a 
party  to  the  writ  of  covenant,  because  no  other  than 
parties  to  the  writ  are  before  the  court';  but  yet  it  is 
said,  that  a  fine  may  be  levied  to  the  demaiidant  by  the 
vouchee,  or  to  the  vouchee  by  the  demandant,  though 
they  are  no  parties  to  the  writ^  because  the  vouchee  is,  in 
supposition  of  law,  the  tenant  of  the  land  ^    So  therefore 

*  Shep.  Prac.  Couns.  c.  3,  "^  Ibid. 

s.  7 ;  Shep.  Touch.  7.  «  Ibid. ;  2  Inst.  513. 

"  Ibid.  f  3  Co.  29 ;   SJhep.  f.  C. 

"  Shep.  E.  C.  c.  2,  s.  7.  ig. 
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|k  fine  may  be  levied  by  the  tenant  to  die  demandant,  or  by       nNES. 
the  demandant  to  him  *.  -— — — 


V.  Of  what  Things  a  Fine  may  be  levied,  and 

BY  WHAT  Description. 

It  may  be  taken  as  a  general  rule,  that  a  fine  may  be 
levied  of  all  things  of  which  a  pracipe  quod  reddat  lies, 
and  of  all  things  which  are  inheritable  and  in  esse  at  the 
time  of  the  fine  levied,  whether  the  thing  be  ecclesiastical 
and  made  temporal,  or  temporal  * ;  or  whereof  a  precipe 
quodjaciatf  doth  lie,  as  the  writ  of  customs  and  services ; 
or  K  precipe  quod  permtiat,  as  of  an  office,  to  have  a  com- 
mon way,  8ic. ;  or  b.  precipe  quodteneai,  as  a  writ  of  cove- 
nant to  levy  a  fine,  and  the  like  ^.  So  of  an  honor,  manor, 
island,  barony,  castle,  messuage,  cottage,  mill,  toft,  cur- 
tilage, dove-house,  garden,  orchard,  land,  meadow,  pasture, 
wood,  underwood,  chapel/ river,  chauntry,  corody,  office, 
fishing,  warren,   fair,  rectory,  mines,  a  view  of  frank- 
pledge, waif,   estray,  felons,  goods,   deodands,  hospital, 
furze,  heath,  moor,  rent,  common,  advowson,  parsonage, 
vicarage,  hundred,  way,   ferry,  franchise,   seigniory,  re- 
version, toll,  tallage,  pickage,  pontage,  aquitail,  services, 
portion  of  tithes,   oblations,   ecclesiastical   or   spiritual 
property  in  lay  hands,  or  the  like^.    To  which  may  be 
added,  shares  in  the  New  River  water,  of  which  fines  are 
levied  by  the  description  of^so  much  land  covered  with 
water ;  but  when  a  fine  or  recovery  of  these  shares  are  ne- 
cessary, there  must  be  three  several  fines  atid  recoveries  % 
this  river  running  through  the  several  counties  of  Hertford, 
Middlesex  and  London. 


»  Dyer,  179;  Plow.  146; 
2  Inst.  514. 

^  lbi4-;  Shep.Prac.Couns. 
13»  by  32  Hen.  8,  c.  7 ;  West. 
Sy  mb.  in  his  Tract  of  Fines ; 
Co.  Read.  1 1 . 


^  2  Inst.  513. 

*  8  Co.  146 ;  I  Wils.242 ; 
Shep.  Prac.  Couns.  c.  2, 
s.  9 ;  Shep.  Touch.  11. 

^  2P.  Wms.  128. 
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fiNfs.  Where  money  is  agreed  to  be  .laid  out  in  landB  to  be 

'^'—-'^  settled  in  tail,  a  fine  cannot  be  levied  of  the  money,  but  a 
decree  of  a  court  of  equity  will  bind  it  as  much  as  a  fine 
alone  would  hare  bound  the  land  jf  it  had  been  bought 
and  settled  *;  but  where  the  estate-tail  is  of  such  a  nature 
as  would  require  a  recovery,  and  the  remainder-man  has 
but'a  chance  for  the  estate,  as  the  tenant  in  tail  may 
happen  to  die  before  the  recovery  suffered,  or  in  a  vaca- 
tion when  a  recovery  cannot  be  suffered,  a  court  of  equity, 
whose  business  it  is  to  aid  the  intent  of  parties,  will  not, 
in  violation  of  such  intent^  decree  the  payment  of  the 
money  to  the  tenant  in  tail,  but  decree  it  to  be  laid  out  in 
'a  purchase  of  land,  to  be  settled  according  to  the  direction 
.of  the  party,  in  order  that  the  chance  ct  the  remainder- 
man may  be  preserved  ^ 

But  in  order  to  render  these  things  capable  of  passing 
by  the  fine,  care  must  be  taken  that  they  are  named  in  the 
writ  of  covenant,  for  that  being  the  foundation  of  the  fine, 
nothing  can  pass  by  it  unless  by  way  of  render,  which  is 
not  there  named,  for  that  alone  is  the  subject  of  the  suit 
and  compromise ;  but  a  pecuniary  rent  or  other  rtddkui  may 
be  granted,  or  rather  created  and  secured  by  fine,  though 
not  named  in  the  writ,  because  that  may  be  the  consider- 
ation of  the  compromise  by  the  parties  <•  So  of  reversions 
and  remainders^. 

A  fine  may  be  of  a  rent-charge  de  ncmOf  or  which  had 
no  being  before,  or  of  a  chief  rent  or  other  rent  not  in 
ose,  but  not  of  annuity,  though  payable  i6  a  man  and 
his  heirs^  because  this  is  <mly  a  personal  inheritance'. 
But  a  fine  cannot  be  levied  of  lands  held  in  ancient 
demesne  K 


•  1  P.Wms.  130 ;  a  Atk. 

463 1 3  lJ>i<J'447  i  1  Ve*.  146. 
'  I  P*  Wms.  471,  485; 
Puhney  v.  The  Earl  o/Dar^ 
lington,  1  Bro.  Chan.  Rep. 
223 ;  and  see  39  8c  40  OeO.3, 
c.  56,  and  ante  vol.  u  p.  26. 


«  7  Co.  38. 

^  Shep.  Prac.  Couns.  is. 

*  1  Stra.  106;  diEdw.3, 
44 ;  18  Edw.  4,  22  ;  WesU 
Symb«  part  2,  s.  25. 

**  8  do.  145. 
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With  respect  to  the  deiicription  by  which  things  should       HNfil 
be  named  in  a  writ  of  covenant  and  concord  of  a  fine,  it  is  ~* 

•  .        .      Bj  what  de« 

to  be  observed^  that  in  strictness,  the  same  precision  is  nommatioB. 
requisite  as  in  the  writ  otpracipe  quod  reddai,  in  an  adver- 
sary  suit,  as  the  shire,  town,  parish  or  hamlet  where  the 
lands  lie,  for  the  place  where  it  lies  is  considered  to  be 
part  of  its  name ' ;  but  it  being  universally  known  and 
taken  as  an  amicable  composition  upon  a  feigned  suit, 
instituted  for  the  sole  purpose  of  effecting  a  conveyance 
of  land  from  one  person  to  another,  it  is  construed  with 
the  same  liberality  as  other  conveyances,  and  therefore  an 
honor  will  pass  by  the  name  of  a  manor,  as  well  as  by  its 
own  proper  name ;  and  that  though  the  town  or  place,  or 
towns  or  places  in  which  it  lies,  be  not  mentioned  " ;  and 
-although  it  was  formerly  held  to  be  necessary  in  levying 
a  fine  of  a  manor  to  describe  it  by  its  demesne  services, 
8cc.  yet  since  fines  are  now  considered  to  be  common  as- 
surances, they  will  pass  by  the  name  of  a  manor  with  its 
appurtenances".  So  other  things  may  pass  in  fines  by  the 
same  names  they  are  granted  in  deeds,  as  a  castle  or  hun- 
dred, being  parcel  of  a  manor,  may  pass  by  the  name  of  the 
manor  of  which  it  is  parcel ;  and  one  manor,  being  parcel 
of  another  manor,  may  pass  by  the  name  of  that  manor 
of  which  it  is  parcel^.  And  so,  though  it  be  not  a  real 
manor  at  all,  but  only  a  reputed  manor,  it  will  p&ss  by 
the  name  of  a  manor,  as  will  lands  reputed  to  be  parcel 
of  a  manor  pass  by  a  fine  levied  of  such  manor  with  its 
appurtenances  ^ 

So  by  the  name  oi  a  messuge,  a  house,  a  curtilage,  a 
garden,  an  orchard,  a  dove-house,  a  shop,  or  mill,  as  parcel 

of  the  same,  will  pass  ^.   As  will  a  cottage,  a  toft,  a  cham- 

« 

*  Bro.  Fines,  91;  Shep.     16;  iEdw^/4;a7Hen.6,2. 
Prac.  Couns.  15.  p  Cro.  Efe.    524,    707; 

"^igEdw.  4,  9.  6  Co.  63. 

*  3  Inst.  513;  SheptPrac.  "i  Plow.  i6g,>  171 ;  West.     , 
CoQBs.  15.  Sym.  2 ;  Shep.  Prac.  Cioons. 

*  26  Ass.  p, 54 ;  fi  !Edw. 3,  i6.         . 
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JINES.       ber,  a  cellar^  or  the  like.    A  chapel  or  an  hospital  may 
■  also  be  demanded  in  a  fine,  and  pass  by  the  name  of  a 

messuage  ^  But  it  has  been  holden,  that  none  of  these 
things  will  pass  by  the  general  description- of  a  tenement, 
for  a  tenemeilt  may  be  a  messuage,  land  or  any  thing 
else  that  lies  in  tenure,  and  therefore  defines  no  one 
thing  in  particular*.  And  a  reversion  of  land  may  pass 
either  by  the  name  of  a  reversion,  or  by  the  name  of  the 
land  itself, .  or  by  the  word  remainder,  or  right  or  in- 
,  terest^ 

Land^  meadow,  or  pasture,  wood  and  the  like^  may 
pass  either  by  the  description  of  the  number  of  acres  (i) 
contained  in  it,  or  by  the  measure  of  the  superficial  quan- 
tity, as  a  hyde  of  land,  an  oxgang,  rood,  ftirlong  %  8ic. 
And  house-boot,  hay-boot,  and  plough-boot  may  pass  by 
the  name  of  estovers  ^. 

Parsonages,  rectories,  advowsons,  vicarages  or  tithes 
impropriate  will  not  pass  by  the  names  of  the  advowson 
of  such  a  church,  but  of  the  rectory  of  such  a  church 
with  the  appnrtenaivpes ;  the  word  rectory  comprehending 
the  parish  church,  with  all  its  glebes,  rights,  tithes  and 
other  profits  '.  But  when  the  fine  is  but  of  a  presentation 
to  a  church,  it  must  be  of  the  advowson  of  such  a  church 
.-  without  the  words  with  the  appurtenances  ^  and  so  of  all 
vicarages,  'endowed  or  not  endowed  ^. 

If  a  fine  be  levied  of  a  part  of  ^a  entire  thing,  it  most 
be  described  as  a  moiety,  a  third,  or  a  fourth  part,  as 

'  13  Ass.  pi.  2.                  .  ^  West.  Symb.  tiM  stiprcr. 

'  Courtfi^B  case,  1  Leon.  '  Spelm.  Gloss.  Rectma* 

188.                            '  ^  Saep.Prac.Couns.  C.2, 

*  Shep.  Prac.  Couns.  16.  s.  g ;  Shep.  Touch.  12. 

""  16  Ass.  9 ;  Shep.  Prac. 
Couns.  i6. 


(1)  And  note,  that  where  a  fine  is  levied  of  so  many 
acres  of  land,  the  acres  are  to  be  considered  as  customary 
acres,  and  not  acres  according  to  tlie  statute. .  Waddy  v. 
Newtofi,'8  Mod.  276;  Brvgh'B  case,  6  Co,  67,  a. .   , 
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the  case  is.  But  if  an  entire  things  s^  a  manor  or  mes-  finks. 
suage,  be  parted,  as  if  the  manor  of  S.  be  divided  into  — — — 
two  parts,  (if  the  division  be  so  made  that  the  manor  of 
that  part  be  not  extinct)  and  a  fine  be  levied  of  a  part  of 
it,  it  must  pass  by  the  name  of  the  whole  manor.  So  if 
a  messuage  and  twenty  acres  be  equally  parted,  the  part 
divided  shall  pass  by  the  name  of  one  messuage  and  ten 
acres  of  land,  and  not  by  the  name  of  a  moiety  of  a  mes^ 
suage  and  of  twenty  acres  of  land*. 

The  county,  town,  parish  and  hamlet  in  which  the 
lands,  &c.  lie,  of  Which  the  fine  is  levied,  ought  likewise 
to  be  set  forth  *^  but  if  the  description  be,  upon  the 
whole,  such  as  sufficiently  to  identify  the  land  meant  to 
be  conveyed,  it  will  pass,  thoi^h  the  particular  place 
where  it  is  situated  be  omitted,  or  a  wrong  place  be 
named  ^ 

But  to  avoid  all  doubt  with  respect  to  the  particular 
lands  or  other  things  intended  to  pass  by  fines,  (which 
often  comprehend  them  under  very  general  and  indefinite 
terms  and  descriptions,  as  loo  acres  of  land,  8cc.  without 
mentioning  the  names  or  abutments  by  which  they  are 
generally  known),  it  is  usual  and  extremely  proper  to  in- 
sert a  particular  description  of  them  in  the  deed  declaring 
the  uses  of  the  fine,  which  is  considered  as  the  best  guide 
in  ascertaining  the  real  land  intended  to  be  comprised  in 
the  fine  \  And  if  any  error  be  made  in  the  description  of 
the  lands  intended  to  be  comprised  in  the  fine,  the  court 
will  irequendy  permit  it  to  be  amended  upon  the  produc- 
tion of  the  deed  declaring  the  uses  of  the  fine,  or  other 

*  Shep.  Touch.  13;  Moor,  Cro.  Car.  269,  276;  and 
250;  3Kep.88;  Shep.Prac.  see  Waldron  v.  Rascarriot, 
Couns.  17.  1  Mod.  78  ;  1  Vent.  170. 

*  Stork  r.  Fox,  Cro.  Jac.  *'See  Jenk.  254;  Eyton 
)20.  V.  Eyton,  1  Brow.  Par.  Ca. 

^  Monk  V.  Butler,  Cro.    156;  2Atk.  241. 
Jac.  574 ;  Faveley  v.  East  on, 
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FINES.       sufficient  evidence  of  the  miBteke' ;  but  where  the  alter* 

> 

""' ation  proposed  be  material,  as  in  altering  the  number  of 

acres  from  a  less  to  a  greater  number,  or  the  like,  the 
court  will  require  clear  proof  that  the  intention  of  the 
parties  was  agreeable  to  the  alterations  proposed  % 

VI.  Ik  what  Court  and  before  whom  a  Finb  may 

BETAKEN. 

1.  In  what  court  ajme  may  be  levied. 

A  Fine  being  the  compromise  of  a  suit  instituted  for 
the  recovery  of  real  property,  it  might  formerly  be  levied 
in  any  court  which  had  jurisdiction  to  hold  pleas  of  such 
property  ^ 

But  by  the  statute  de  modo  hoandi  fines  \  it  is  enacted, 
that  fines  shall  thenceforth  be  levied  in  the  court  of  Com- 
mon Pleas,  or  before  Justices  in  eyre,  and  not  elsewhere, 
(two  Justices  at  least  being  then  present)  ^.  Except  die 
land^  be  situated  within  the  jurisdiction  of  the  courts  of 
the  county  palatine  of  Lancaster^,  or  of  Chester'^,  or  of 
the  court  of  the  city  of  Chester  ^,  the  court  of  the  county 
palatine  of  Durham  %  the  courts  of  great  sessions  in 
Wales  ^ ;  courts  of  ancient  demesne  of  land  holden  by  that 
tenure  ^ ;  or  (by  special  custom)  in  courts  of  cities  and 
corporate  towns   where  such  courts  have  authority  to 

*  1  Ld.Raym.  209;  Tre-  *  See  s  Inst.  515;  Go. 
gwt  V.  Gewmfiy  Pie.  Recor.     Read.  8. 

a  18 ;  Cru.  lAi ;    Walker  v.        *  37  Hen.  8;  1  Wils.  «76. 
Oxenden,  Ibid. ;   Forster  v^        *"  a  &  3  Edw.  6,  c.  a8. 
PolUn^ton,    Barnes,     ai6 ;        '43  Eliz.  c.  15,  s.  3. 
Cragkill  V.  Pattisan,   Ibid.         *"  5  Eliz.  c.  97. 
34;   Bohoun  ▼•  Burton,  3        "  34  &  36 Hen.  8,  c  a6, 

Wils.  58.  8.  40. 

*  Powell  V.  Peach,  a  Black.  "^  Blac.  Tracts,  a  1 8,  331 ; 
Rep.  1  aoa.  a  Inst.  51 3 ;  JEftiit^  v.  Botme, 

'^Seethe  authorities  cited  Salk.  339;  Com.  Rep.  99, 
1  Cru.  Fines^  77.  134;  Dyer,  ill, b;  J  Bro. 

«  18  Edw-  1.  P.  0.48. 
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bold  pleas  of  landi*;  or  within  the  royal  franchise  of      hiies. 

Ely**.  

3.  Before  tohat  penomjines  may  be  Med. 
By  the  statute  de  modo  kvandi  fines  it  is  provided^  that  Befote  whom 
the  acknowledgment  of  fines  shall  be  taken  in  the  pre-  lelied. 
sence  of  all  the  Justices  of  the  court  of  Common  Pleas; 
but  that  statute  being  impliedly  repealed  by  the  statute 
4  Hen.  7,  the  presence  of  two  of  such  justices  was  after- 
wards deemed  sufficient  to  give  validity  to  the  fine '.  And 
we  have  already  seen,  that  it  may  also  be  levied  before  the 
Justice  or  Justices  of  the  provincial  courts  of  Lancaster, 
Chester^  Durham  and  Elyi  as  likewise  before  those  of  the 
court  of  great  sessions  of  Wales,  and  of  the  courts  of 
ancient  demesne.    But  in  every  case  a  personal  appear- 
ance in  court  was  required  by  the  statute;  the  inconve- 
nience, however,  which  this  occasioned  to  old  or  infirm 
persons  residing  in  distant  parts  of  the  kingdom,  gave  rise 
to  what  iscalled  the  statute  of  CaHiale  (but  which,  in  fact, is 
no  more  than  a  writ  directed,  by  Edw.  s,  to  the  Judges  *), 
by  which  it  is  provided,  '^  that  if  any  person  be  decrepit  by 
age  or  impotence,  or  by  casualty  so  oppressed  or  with-* 
holden/'  as  to  be  unable  to  attend  personally  incouxt»  two 
or  more  of  the  Justices  with  the  assent  of  the  residue  of 
the  Bench,  or  one  Justice  attended  by  a  knight,  being  a 
nuui  of  good  fiune  and  credit  may  receive  the  conusance 
of  tbe  party  at  his  place  of  residence  certifying  such  ac* 
knowledgment  under  tiUeir  hands  and  seals  to  the  court  of 
Conunon  Pleas  at  Westminster,  on  the  sanction  of  this 
writ.    Qn  a  fe^ned  suggestion  of  infirmity,  fines  may 
now,  therefore,  be  levied^^  (and  where  the  expense  or  in* 
convenience  att^oding  a  journey  to  Westminster  would 
be  considerable,  or  the  urgency  of  the  case  requires  them 

'  Mad.  Form.  Angl.  379,        '  Co.  Read.  8 ;   and  see 
394  ;  see  Warrim  v.  Wme^    Shep.  Prac.  Couns.  17. 
Cro.  Eliz.  ^id ;  i  Leon.  188.        '  a  Reeves,  304. 

^   1  Bac.  Abr.    636;     1. 
Cru.  Fines,  85. 
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FINES.  to  be  acknowledged  before  the  ensuing  tenn),  usually  are 
"~~"~""^  levied  before  commissioners  appointed  for  that  purpose 
by  virtue  of  a  vn'it  of  dedimus  potestatem,  or  special  com- 
mission issued  out  of  Chancery  to  certain  persons  therein 
named,  answering  the  description  (or  said  to  answer  the 
description)  of  the  persons  mentioned  in  that  statute  ^ 

And  by  the  custom  of  the  realm  the  Chief  Justice  of  the 
Common  Pleas  may  take  conusance  any  where  out  of 
courts  and  certify  the  same  without  any  dedimus:  and  if  a 
.  Serjeant  has  a  patent  to  be  Chief  Justice,  he  may  take  conu- 
sances  without  a  dedimus  before  he  is  sworn".  So  by 
custom,  the  Judges  of  Assize  may,  in  their  circuits,  take  the 
acknowledgment  of  fines  vrithotit  any  vmt  of  dedimus potes- 
totem,  on  account  of  the  great  confidence  which  the  law 
places  in  their  judgment  and  integrity :  in  such  cases^ 
however,  a  writ  of  dedimus  potestatem  ought,  in  strictness^ 
to  be  sued  out,  bearing  date  before  the  acknowledgment 
of  the  fine ;  but  in  practice  this  is  not  always  attended  to, 
nor  required  by  the  courts '.  *  And  by  34  &  35  Hen.  8, 
c.  26,  8. 40,  the  Justices  of  Wales  have  the  same  authority 
by  virtue  of  their  general  commission,  with  respect  to  lands 
lying  within  their  jurisdiction  (1 ). 

As  this  dedimus  recites  that  a  vnrit  of  covenant  is  de- 
pending between  the  parties,  it  must  bear  date  subsequent 
or  at  least  not  prior  to  the  writ,  or  the  fine  may  be  set 
aside' for  errors  In  a  case,  however,  where  the  dedimus 
was  tested  on  the  same  day  with  the  writ  of  covenant,  the 


•  SeeWilp.78;Go-Read. 
9 ;  a  Vent.  30 ;  Cru.  90. 

■  Dyer,  224,  b ;  Co.  Read. 
9, 10 ;  2  Inst.  51 2 ;  Cro.  Eliz. 
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'  JeQk.227 ;  Dyer,  224,b; 
Argenton  v.  Westaver,  Cro. 
Eliz.  275. 

^  Gobum  V.  Wright,  Cro. 
Eliz.  740. 


(1)  This  is,  however,  in  no  case  to  be  understood  where 
such  chief  or  other  justices,  or  commissioners,  are  them- 
selves parties  or  privies  to  the  fine,  as  they  woiild  then  be 
judice^  in  propriis  cauns.    8  Hen.  6,  21 ;  ti^er,  220,  hj 
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court  held  it  to  be  well  enough,  for  that  the  writ  of  cove-      FINES, 
nant  may  be  said  to  be  depending  immediately  upon  the  . 

purchase  of  it,  and  that  if  a  stranger  were  afterwards  to 
purchase  the  lands  it  would-be  champerty  \ 

If  the  dedimm  be  directed  to  tw6  jointly,  and  the  conu- 
sance be  taken  by  one  only,  the  fine  is  erroneous;  for  where 
two  are  invested  with  a  joint  power,  it  cannot  by  any  con- 
struction from  the  commission  be  executed  by  one  only*. 

If  a  dedimm  be  awarded  to  take  the  conusance  of  three 
sereral  persons,  the  conmussioners  may  take  the  conusance 
from  each  of  them  and  at  several  times,  for  it  may  so  hap- 
pen  that  they  cannot  meet  at  one  place  at  the  same  time'; 
and  if  the  commissioners  return  the  conusance  of  but  two 
of  them,  the  court  may  erase  the  name  of  the  third  out  of 
the  dedimus,  and  make  the  writ  of  covenant  agreeable  to 
it ;  for  since  the  third  does  not  join,  it  can  be  no  prejudice 
to  him ;  and  therefore  it  were  unreasonable  that  his  ob- 
stinacy or  refusal  should  impeach  the  conusance  of  the 
other  duly  taken,  and  so  prevent  their  amicable  composi- 
tion of  their  differences  \ 

A  dedimus  was  awarded  to  take  the  conusance  of  a  fine 
from  baron  andfeme,  and  the  fem^  refrising  to  join,  the 
conusance  of  the  husband  only  was  returned ;  in  this  case 
the  court  orderecl  a  new  dedimus  to  be  awarded,  but  to  be 
of  the  same  date  with  the  former,  and  that  the  return  of  the 
commissioners  should  be  annexed  to  it ;  for  the  refusal  of 
any  one  of  the  conusors  canbe  no  reason  to  delay  or  hinder  . 
another  to  transfer  his  right^. 

Many  fines  having  been  found  to  be  improperly  levied 
since  the  practice  of  taking  the  acknowledgment  before 
commissioners,  by  a  rule  of  the  court  of  Conunon  Pleas, 
it  was  directed,  that  no  fine  acknowledged  before  commis 

•  Arundel y.  Afundel,Cro.  *  Cro.  Eliz.  576, 677;  ^* 
Eliz.  677 ;    Cro.  Jac.  677 ;    N.  B.  327. 

5  Co.  47,  b.  •  Cro.  Eliz.  576,  577. 

*  Daumes  v.  Savage,  Cro. 
Bliz.  240. 

voc  ir.  •  « 
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HNES.  sioners  should  be  allowed  to  pass  unless  some  person  who 
'  was  present  when  the -fine  was  acknowledged^  should  appear 
.personally  before  the  lord' chief  justice  of  the  court  and  be 
examined  upon  oath  touching  the  execution  thereof.  But 
this  rule  haying  been  found  by  experience  to  be  attended 
with  inconveniences,  and  not  having  ansivvered  the  good 
purposes  for  which  it  was  intended,  it  was  afterwards 
ordered^  that  instead  of  an  oath  made  viva  voce  of  the  due 
acknowledgment  of  the  fine/  an  affidavit  in  writing  on 
parchment  shall  be  made  and  annexed  to  every  fine,  in 
which  the  person  making  the  same  shall  swear  that  he 
knew  the  parties  acknowledging  such  fine ;  that  the  same 
was  duly  signed  and  acknowledged;  that  the  party  or 
parties  acknowledging,  and  also  the  commissioners  taking 
the  same,  were  of  full  age  and  competent  understanding; 
ihat  the  femes  covert  (if  any)  were  solely  and  separately 
examined  apart  from  their  husbands,  and  freely  and  volun- 
tarily consented  to  acknowledge  the  same ;  and  that  the 
conusor  or  conusors,  knew  the  same  to  be  a  fine  to  pass 
his  or  their  estate  or  estates :  which  fine,  together  with  such 
affidavit  annexed,  shall  be  transmitted  to  the  lord  chief 
justice,  or  some  other  justice  of  that  court,  for  his  alio- 
catur ;  and  such  affidavit  shall  remain  annexed  to  such 
fine,  and  be'  left  with  thie  same  in  the  proper  office :  and 
that  every  such  affidavit,  except  where  the  persons,  at  the 
time  of  their  acknowledging  the  fine,  were  in  Ireland,  or 
some  other  parts  beyond  the  seas,  shall  be  made. by  some 
attorney  of  the  courts  of  Westminstepj-h^.  And  it  is 
ordered,  that  in  the  affidavits  made  ^  in  pursuance  of  the 
preceding  rule,  the.  person  or  persons  so  making  theBame 
shall  swear  that  the  fine  was  duly  signed  andacknowledjged 
upon  the  day  and  year  mentioned  in  the  caption ;  and  if 
there  be  any  raaure  or  interlineation  in  the  body  or  caption 
of  such  fine,  that  such  rasui^  or  interUneittioii  wa&made 

*  Wilson,  8a.  Sec  Dean       •  HUl.  ivGeo.  s:  Wilwn, 
T.  TidmarA,  Barnes,  143.        85. 
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before  the  party  or  parties  signed  the  said  fine,  and  before       FINES, 
the  caption  was  signed  by  the  comIni8sioner8^ 

These  rules  have,  however,  in  some  instances  been 
dispensed  with,  as  where  the  attorney  has  died  before 
affidavit  made',  or  the  fine  has  been  acknowledged  out  of 
lhe  kingdom  ^. 

VIL  Of  thb  EFFBct  and  Operation  of  a  Fi^e. 

In  considering  the  effect  and  operation  of  a  fine,  it  will 
be  proper  to  distingruish  between  the  operation  of  a  fine 
prior  to  the  statute  4  Hen.  7,  c.  24,  and  its  operation  sub- 
sequent to  that  statute,  or  rather  the  difference  between 
a  fine  levied  in  the  manner  prescribed  by  the  common  law 
and  one  levied  in  the  manner  directed  by  this  statute  ^ 

1  •  Cfafane  at  common  law* 
A  fine  being  considered  to  be  a  composition  of  a  suit  or  tbe  effect  oi 
conunenced  by  the  conusee  gainst  the  conusor  for  the  mon  Uw. 
recovery  of  land,  and  the  concord,  coming  in  lieu  of  the  ' 

judgment  which  would  have  been  pronounced  by  the  court 
had  the  suit  proceeded,  a  fine  was  at  the  common  law 
allowed  to  have  the  same  force  and  effect  as  such  judg- 
ment would  have  had  if  given  in  an  adversary  suit  on  a  writ 
of  right '^y  viz.  the  effect  of  fiilly  ascertaining  and  establish- 
ing the  rights  of  the  respective  parties.  And  the  posses- 
sion being  delivered  by  the  sheriff  in  pursuance  of  the 
writ  ot  habere  facias  semnam  diiected  to  him  for  that  pur- 
pose, the  fine  transferred  to  thejponusee  not  oidy  the  right 
of  possession,  but  also  the  possession  itself  (1).    And  by 

^  HilL  36  8c  27  Geo.*  2 ;  v.  Sinclair,    2  Blac.  Rep. 

WUsQii,89.  880.     • 

s  Say  V.  Smith,  Barnes,  ^  See  Shep.  Prac.  Couns. 

217.  45,  et  seq.\  andJPrest.  Tracts, 

^  Fleetwood   v.   Co/eniia,  26. 

Ibid.    319 ;    Heathcock   v.  ^  Plow.  357 ;  and  see  1 

Hanbufy,  Ibid.  217;   Seton  Cru.  157. 


(1)  Actual  delivery  of  possession  by  the  sheriff  is  now 
rendered  unnecessary,  by  the  statute  de  frdbus  Uvatis^ 
(ft  7  £dw.  1 .)  which,  on  account  of  the  great  number  of  suits ' 

G  0  2  *  commenced 
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FINES.K  the  0I4  common  law  it  was  held'  to  vest  a  complete  and 
■  •  .  indefeasible  title  in  him  against  all  subsequent  claimants^ 
Afterwards,  however,  (that  is  to  say,  in  the  time  of  Edw.  1, 
though  by  what  authority  does  not  now  appear)  persons 
were  allowed  a  year  and  a  day  to  assert  their  claims  against 
this  judgment *" ;  but  if  no  claim  was  made  within  that 
period,  the  fine  operated  as  a  perpetual  bar  against  all  Ar- 
sons whatever  who  were  within  the  four  seas  at  the  time, 
of  full  age,  out  of  prison  and  of  good  memory ;  and  this, 
not  only  on  account  of  the  great  force  ascribed  by  the 
common  law  to  the  decisions  of  the  king's  courts  in  settling 
the  rights  of  the  contending  parties,  but  because,  says 
\  Coke%  the.  law  hath  ordained  the  court  of  Common 
Pleas  2i&  2L  market  (ybert  for  assurances  of  land  by  fine, 
which  ^hall  be  good,  not  only  against  the  seller,  but  all 
strangers,  Uke  unto  the  sure  and  safe  way  of  acquiring  the 
property  of  goods  by  sale  in  market  overt. 

Thi^  operation  of  a  fine  to  bar  the  rights  of  strangeis 
must,  however,  be  understood  to  have  extended  to  such 
persons  only  as  were  under'  no  disability  to  make  their 
plaim  at  the  time  when  the  fine  was  levied ;  for  persons 
not  of  full  age,  or  in  prison,  of  non-sane  memory,  or  beyond 
the  four  seas  at  the  time  possession  was  delivered  of  the 
land  to  the  conusee,  (till  when  strangers  were  not  pre- 
sumed to  have  notice  of  the  alienation  of  the  property*), 
were  excused  as  well  by  the  comimon  law  as  the^  statute 
de  modo  levandi  fines  from  pursuing  their  rights  within,  the 

t  r 

'  See  Mad.  Diss.  14, 15 ;  1  ;  and  see  Doct.  and  Stud. 

Brae.  436  ;    d   Inst.  511 ;  Dial.  1,  c.  23. 

]  Cru.  160.  •  Co.  Read.  14;    2  Inst 

»  See  Fleta,  Hb.  6,  c.  53.  522 ;  Plow.  359 ;  1  Co.  97. 

■  3C0.  78,  b;  Co.Bcilifed; 


commenced  to  set  aside  fines,  on  the  ground  of  no  trans- 
mutation of  possession  having- been  made,  enacted,  that 
no  such  averments  should  thenceforth  be.  admitted.  See 
1  Reev.450;  Co.  Read.  16;  2ln»t.  522. 
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year  and  day,  or,  indeed,  within  any  definite  time  after^.       nNES. 
.   A  similar  indulgence  was  also  by  the  common  law  allowed  ""  "^ 

to  femes  covert  who  were  not  bound  to  make  any  claim 
daring  their  coverture^.    And  aflerwards,  by  the  statute 
34Edw.  3,   c.  16,  called  the  statute  of  non-claim',  all 
other  personSf  as  well  as  those  labouring  under  such  dis- 
ability, are  relieved  from  the  necessity  of  asserting  their 
rights  within  any  limited  period,  the  statute  declaring  that 
the  plea  of  non-claim  of  fines  to  be  thenceforth  levied,  shall 
not  be  taken  nor  holden  for  any  bar  in  time  to  come  (i). 
A  statute,  which  though  it  wholly  destroys  the  peculiar 
excellence  and  use  of  fines,  by  admitting  persons  to  claim, 
and  falsify  a  fine  at  any  indefinite  distance  of  time ',  is 
still  in  force  with  respect  to  all  fines  levied  as  at  common 
law  without  procl<>jnation8  under  the  statute  4  Hen.  7*, 
and  these  fines  not  only  bar  all  parties  and  privies  to  the 
concord  but  when  levied  by  a  tenant  in  tail  in  possession, 
though  they  do  not  bar  his  issue  in  tail,  operate  as  a  dis- 
contiiuiance  of  such  estate,  and  put  the  persons  in  re- 
mainder or  reversion  to  their  writ  of  formedon  (2). 

'  Brae.  436,  b;  Plow.  360;         '  Rot.  Par.  vol.  ii.  p.  143. 
2  Inst.  51 6 ;  2  Blac.  Rep.  994.        '  lit.  s.  44 1 . 

^  Ibid.  ^  See  |>osf,  next  sect. 

(1)  This  statute  was  passed  on  account  of  the  hardship 
which  was  frequently  suffered  by  remainder-men  in  fee, 
being  defeated  of  their  estates  by  persons  having  inter-  , 
'  mediate  estates  for  life,  neglecting  to  make  their  entry ; 
for  if  there  was  tenant  for  life,  with  remainder  to  another 
for  life,  remainder  to  another  in  fee,  and  a  fine  was  levied 
of  the  land  by  an  alienee  of  the  first  tenant  for  life,  and 
the  person  next  in  remainder  for  life  neglected  to  enter 
within  the  year  and  day,  not  only  he,  but  also  the  remainder- 
man in  fee,  was  for  ever  barred  of  his  right,  and  no  entry ' 
could  be  ^lade  by  the  remainder-man  during  the  subsist- 
ence  of  the  intermediate  remainder  for  life.    Plow.  357, 

359  ;   1  ^*^-  ^64>  ^62 ;  ?  Ibid.  51. 

(2)  By  statute  21  James  i^  c.  16,  this  writ  must  be 
brought  within  twenty  years  after  the  right  of  the  party 
accruas,  unless  the  person  having  the  right  be  under  any  ' 

of  the  disabilities  mentioned  in  the  statute. 

•        G  G   3 
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FINES.  s.  We  now  come  to  consider  the  effect  and  operation 

of  a  fine  levied  in  the  mode  prescribeil  by  the  statnte 

Jadti  4  Hen.r.  4  ^^^'  7>  c-  24;  viz.  a  fine  levied  with  the  proclamations 

and  formalities  noticed  in  a  preceding  page  when  consider- 
ii^  the  different  parts  of  a  fine  \    The  quality  allowed  by 
the  common  law  to  fines,  of  barring  all  who  should  not 
claim  within  a  year  and  a  day  was,  we  have  seen,  abolished 
by  the  statute  34  Edw.  3,  c.  i6j  wbich  admitteid  persons  to 
-    claim  and  falsify  a  fine  at  any  indefinite  distance^-  But  by 
this  innovation  in  the  common  law^  <<  great  contention 
arose,  and  few  men  were  sure  of  their  possessions  V 
Hence  the  statute  1  Rich.  3,  c.  7,  and  4  Hen»  7,  c.  34, 
were  passed,  which  restored  the  doctrine  of  non-claim, 
though  with  some  variation,  proclamations  being  required 
by  these  statutes  for  the  purpose  of  making  the  transfer 
more  notorious,  and  the  time  of  claiming  being  enlaiged 
from  a  year  and  aday  to ^t;e years  after  such  proclamations 
made, ''  thus  excellently  moderating  between  the  rigour  of 
the  ancient  common  law,  and  the  latitude  given  by  the 
statute  of  non-claim  ^.'^   So  that  now  it  maybe  inferred 
that  a  fine  with  proclamations  concludes  all  persons,  as 
well  strangers  as  privies,  except  women  covert,  persons 
under  age,  in  prison,  out  of  the  realm,  or  of  non  tone 
memory,  not  being  parties  to  a  fine;  *^  saving,  the,  right 
and  interest  that  any  persons  (other  than  parties)  have  at 
the  time  of  the  fine  engrossed,  so.  that  they  or  their  heirs 
pursue  such  their  right  6r  interest  by  action,  or  lawful 
entry  within  five  years  after  proclamations  made;  and 
saving  the  right  and  interest  of  all  persons  which  accrues 
after  engrosaing  of  the  fine,  so  that  the  parties  having  the 
«ame,  pursue  it  within  the  like  period  of  five  years  afiber  it 
so  accrues.''    And  if  at  the  time  of  the  fine  engrossed,  or 
of  such  accruer,  the  persons  be  covert  (and  no  parties  to 
tlie  fine)  under  age,  in  prison,  out  of  the  realm  or  of  non 

"  See  ante,  sec,  3.  *  2  Inst^  528. 

^  Lit.  s.  441 .  y  d  Blac.  Com.  353. 
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Mite  xfaemory,  they  or  their  heirs  have  time  tor  pursiie       fines.' 
^eir  action  within  five  years  after  such  imperfection  re-  -<'— — 
moved  (i). 

But  though  the  statute  4  Hen.  7^  evidently  concludes  BaroflntailB* 
all  persons  under  the  words  **  privies  and  strangers/'  and 
the  savings  extend  to  strangers  only^  and  not  to  privies, 
yet  it  was  at  first  doubted,  whether  a  fine  levied  by  te^ 
*  nant  in  tail  could  bar  the  issue  by  the  construction  of  this 
statute  (d) ;  for  entails  had  now  continued  so  long,  and 
been  so  mucli  favoured  by  the  nobility  and  people  on 
account  of  their  not  being  forfeitable  for  treason,  that  the 
judges  were  cautious  at  first,  in  making  so  large  an  ex- 
position of  the  statute  as  it  would  bear,  particularly  when 
the  statute  de  donis  had  expressly  declared  that  a  fine, 
ahotild  not  be  a  bar  to  estates*-tail :  and  though  at  length 
the  judges  resolved  that  a  fihe  with  proclamations  was  a 
bar  not  only  to  the  tenant  in  tail  (because  he  could  claim 
no  right  agdnst  his  own  acknowledgment  on  record  that 
it  was  the  right  of  another)  but  also  against  the  issue  in 
tail,  because  the  words  and  intention  of  the  statute  place  - 
.the  privies,  that  is,  the  persons  claiming  the  right  de« 
Tolved  at  any  time  oil  the  conusor,  in  the  same  condition 


(i)  The  force  given  to  a  fine  by  the  statute  4  Hen.  7, 
in  bafring  the  rights  of  strangers  as  well  as  parties  and 
privies,  has  made  it  become  a  common  practice  to  levy 
fines  merely  for  the  purpose  of  guarding  a  title  against 
dormant  claims,  by  shortening  the  usual  time  of  limita- 
tion :  for  whilst  otn^r  assurances  admit  of  an  entry  upon 
the  estate  within  twenty  years,  and  a  writ  of  right  within^ 
sixty  years  afterwards,  this  precludes  all  latent  titles,  and 

{)Uts  an  end  to  all  litigation  after  the  expiration  of  five  years 
rem  the  completion  of  the  proclamations  directed  by  the 
statute. 

(2)  See  the  reasons  of  this  doubt  and  the  opinions  prp 
and  can,  And.  46,  170;  Plow.  373;  and,  in  particular, 
Murray  ex  dem.  Earl  of  Derby ^  T.  Raym.  260,  286,  319, 
38;  2  Jon.  438 ;  Pollexf.  491 ;  Skin.  95 ;  4  Reeve,  334; 
?o.  Lit.  121,  a.  n«0)372;  1  Cru.  172. 
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FINES.  OB  the  conusor  himself  by  the  authority  of  the  legislature ; 
yet  to  prevent  all  future  doubt  upon  this  subject,  the.  sta- 
tute of  32  Hen.  8,  c.  36,  was  passed,  which  by  a  retrospec- 
tion confirms  the  construction  made  by  the  judges  on  the 
4  Hen.  7,  c.  24,  and  declares  that  ''  all  fines  levied  with 
proclamations  by  any  person  or  peraons  of  full  age,  of 
lands  eptailed,  before  the  time  of  the  fine  levied,  to  the 
person  so  levying  the  same,  or  to  any  of  their  ancestors 
in  possession,  reversion  or  remainder,  or  in  use,  shall 
immediately  after  the  fine  engrossed,  and  proclamations 
made,  be  a  sufficient  bar  against  them  and  their  heirs 
claiming  the  said  lands  only  by  such  intail,  and  against 
all  others  claiming  the  same  only  to  their  use,  or  to  the 
use  of  any  heir  of  their  bodies."  Unless  such  fine  be 
levied  by  a  woman  after  the  death  of  her  husband,  of  lands 
which  were  by  the  gift  of  him  or  his  ancestors  assigned  to 
her  in  tail  for  her  jointured  Or  unless  it  be  of  lands  en- 
tailed by  act  of  parliament  or  letters  patent,  and  of  which 
the  reversion  belongs  to  the  crown* 

The  persons,  whose  rights  are  barred  by  the  fine,  are, 
we  perceive,  parties,-  privies  and  strangers;  now  with 
respect  to  the  parties  themselves  there. <can  be  no  doubt, 
but  with  respect  to  privies,  (which  is  the  material  and 
operative  word  in  4  Hen.  7,0.  24),  it  is  to  be  observed 
that  this  word  has  various  significations,  and  means  either 
a  privity  in  estate,  as  between  grantor  and  grantee  which 
arises  purely  firom  their  own  contract,  or  a  privity  or  re- 
lation between  parties  arising  only  from  blood,  as  ancestor 
and  heir ;  but  neither  of  these  are  intended  by  the  word 
privies  in  this  act,  **  for  it  were  unreasonable  to  allow  any 
man  to  strip  me  of  my  acquisitions  or  inheritances,  with- 
out dny  laches  or  neglect  of  mine,  because  I  happen  to 
be  his  heir,  or  because  by  a  fair  contract  I  am  concerned 
in  interest  with  him,  or  am  his  tenant'." 

*  See  1 1  Hen.  7,  c.  20.  •  Bac.  Abr. "  Fines,"  (B.) j 

Co.  Lit.  271,  a ;  8  Co.  42, b. 
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The  privies  understood  and  intended  by  this  act  are       HNESB. 
those  who  are  privy  not  only  in  blood  to  the  conusor,  but      ' 
likewise  in  estate  and  title  to  the  land  of  which  the  fine 
was  levied;  that  is,  those  who  must  necessarily  mention 
the  conusor^  and  convey  .themselves  through  him  before 
they  can  make  out  th^ir  title  to  the  estdte. 

If,  therefore,  there  be  two  jointrtenants,  and  one  of 
them  levies  a  fine,  or  if  there  be  grantor  and  grantee,  and 
one  of  them  levies  a  fine,  though  there  be  a  privity  be- 
tween each   of  these  within  the  letter  of  the  act,  yet 
neither  the  joint^tenant  in  the  one  case,  nor  the  donor  in 
the  other,  shall  be  barred  by  the  fine,  unless  they  omit  to 
make  their  daimnrithin  five  years  after  their  titles  accrued 
So  if  an  heir  apparent  be  seised  qf  lands,  and  the  father 
levies  a  fine  and  dies,  it  shall  not  bar  the  heir,  because  he 
does  not  claim  or  derive  any  title  to  the  land  from  his 
fiitther;  and  therefore  shall  have  five  years  to  preserve 
himself  from  the  fine  ^ 

But  it  is  otherwise  with  respect  to  the  issue  in  tail,  they 
being  privy  to  .the  tenant  in  tail  both  in  blood  and  estate, 
and  can  make  a  title  to  the  est^ite  only  as  his  sons;  hence 
if  a  tenaent  in  tail  in  possession  levies  a  fine  with  {»x>cla-  * 
inations,  it  will  be  an  effectual  bar  to  all  his  issue.    So    . 
also  if  there  be  husband  and  wife  tenants  in  special  tail, 
and  the  husband  levy  a  fine  without  the  wife,  this  shall 
bar  the  issue  though  the  son  survive,  because  he  must 
necessarily;  in  making  out  his  title,  show  himself  heir  to 
the  father  as  well  as  to  the  mother,  and  consequently  be 
privy  to  the  conusor  within  the  statute  \    So,  if  there  be 
grandfather  and  grandmother  tenants  in  special,  tail,  and 
the  grandfather  die,  and  the  father  enter  upon  the  grand- 
mother and  levy  a  fine,  the  son  is  barred  *« 

••  a  Inst..  519.  I3g,  a ;  2  Bendl.  50 ;  Moor, 

«  a  Inst. 523 ;  3C0. 8g, a.  s8. 

*  Keilw.  ttos;  Dyer,  251 ;  •  Hob.  258,  339;  3  Co. 

d  Inst.  681 ;  8  Co.  72 ;  Hob.  90 ;  Moor,  145. 
S57;  JSeoufium^scase^gCo. 
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HNES.  So  if  bmds  be  limited  to  an  elder  son  in  tail,  reminder 

to  his  father  in  tail^  and  after  the  death  of  the  father,  the 
elder  son  levy  a  fine  with  proclamations^^  tad  die  without 
issue,  this  wiU  bar  a  younger  son  of  the  father ;  for  as  the 
remainder  which  was  limited  to  the  fiidier  in  tail  irould 
descend^  on  his  death,  to  his  eldest  son,  and  the  younger 
son,  in  making  title  to  this  remainder,  must  claim  through 
his  elder  brother,  he  by  this  means  becomes  j^vy  to  him 
both  in  Uood  and  estate,  and  consequently  is  baned  by 
-    his  fine'. 

■ 

But  if  tenant  in  tail  has  issue  a  daughter,  who  levies  a 
fine,  and  after  a  son  is  bomfi  the  fine  shaU  not  bar  the  son, 
becaase  be  may  make  hinttelf  heir  to  the  entaS  without 
any  mention 'of  her,  and  can  make  otft  his  tfde  ^thout 
conveying  himself  through  her :  and  thlereibr^  te  to'  tite 

4 

estate,  he  is  a  stranger  to  het,  ftAd  meif  pl6ad!  qitod paries 
Jinit  nihil  habnemnt  *.  So>  if  tenant  in  tasf  has  issue  two 
sons,  and  the  eldest  levies  a  fine  and  d$es  vH&out  issue 
in  the  life  of  his  fathei^,  Ute  Second'  8<m  Shldl  i^ieitt  the 
entail  notipi^thstandikig  the  fitaie,'  because  he  need  nbt 
mention  tbe  conusor  in  mddng'  oUt  his  titte  to  ih4  entail  ^. 

So  if  Itodsb^  giVto  to  A^  man  and  Hid  heitB  f^maiB  of 
his  body,  who  Has  a  soh  and  a^  daughter,  arid  the  son 
levies  a  &ie  and- dies  Without  issue,  thiis  will  not  bar  die 
daughter,  fbr  tliough  she  is  privy  in  blood  to  her  brother, 
yet  she  is  not  privy  tb  him  in  estate  or  tMe,  as  she  &iA 
make  her  title  to  the  estate  without  conveying  her' descent 
through  him^ 

If,  however,  this  requisite  both  of  blodd  and  estatie  be 
oomplete,  it  mntteii»  not,  though  the  tenant  in  tail*  be  not 
nor  ever  was  iti  actual  possession  of  the  estate,  for  though 
he  have  but  a  right  of  entail  in  hiflllyOi'' an  entail  in  re- 
mainder only,  or  even  a  possibility  of  entail,  his  iasne 
will  be  barred^    Thus,  where  A.  was  tenant  for  life, 

'  Co.  Lit.  37«,  a«  689 ;  Moor,.a^f . 

«  3  Co.  61 ;  Hob.  383.  *  Shlep.  Touch..«^i^ 

^  Bradstock    v.    Swvell,  "»'See  iCru.  178. 
Cro.  Car.  434;   Cro.  Jac. 
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ipainder  tp  3.  in  tail,  revemoQ  to  B.  and  his  heirs,  a  fine 
levied  by  B.  during  the  life«>tiine  of  A.  was  held  a  sufficient 
bar  to  his  issue,  though  he  was  but  tenant  in  tail. in 
remainder  at  the  time  K  So  where  lands  were  limited  to 
A.  and  his  'wife  and  the  heirs  of  their  bodiefl(,il.  died, 
leaying  issue  a  son,  who  disseised  his  mother  and  levied  a 
fine  with  proclamations,  and  this  fine  barred  his  issue, 
although  at  the  time  of  levying  the  fine  be  h^  but  a  pos- 
sibility of  an  estate-tail  during  the  life-tiiOie  of  his  mother, 
for  he  is  withi^  the  words  of  the  act*"  (i). 

So  where  A.  devised  land  to  his  wife  for  life,  ranainder  to 
his  son  in  tail,  when  he  should  attain  to  his  age  of  twenty- 
five  years ;  and  before  that  time  he  levied  a  fine :  this  barred 
his  issue,  though  he  had  nothing  in  remainder,  as  it  was 


'  3  Co.  84;  Jenk.  S74. 


TT 


■*  Archer^B  case,     3  Co. 
90,  a ;  Hob-  333. 


(1)  But  when  it  is  said  that  a  fine  is  a  bar  to  the  heirs 

m  tail,  though  levied  by  a  person  who  never  was  actually 

seised  of  the  estate«tail;  or  who  had  only  a  possibility  of  an 

entail  at  the  time,  this  must  be  imderstood  o{  lineal  heirs 

only,  for  a  fine  levied  by  sueh  person  will  not  bar  a  colitis 

teral  heir  in  tail  of  the  person  levying  it;  **  for  although  in 

a  lineal  descent  the  issue  in  tail  is  barred  by  the  fine  of 

the  ancestor,  notwithstanding  such  ancestor  have  but  a 

possibility  of  an  estate-tail  ^hen  he  levied  the  fine,  yet 

m  a  collateral  descent  the  case  is  very  different,  as  it  is  not 

necessary  that  the  issue  in  tail  should  make  mention  of 

any  collateral  issue  inheritable  before  him  as  in  a  lineal 

descent.''  MackwillianC%  case.  Hob.  332 ;  Godfrey  y.  Vade, 

W.  Jones,  31 .    It  is  also  to  be  observed,  that  when  the 

issue  in  tail  levies  a  fine  in  the  life-time  of  his  ani^estor, 

tenant  in  tail,  die  tenant  in  tail  himself  may  neverthelesff 

afterwards  levy  a  fine  of  the  same  land/  and  thereby  bai 

as  well  such  issue  in  tail  as  the  conusee  of  the'^fine  levied 

by  such  issue ;  in  all  cases,  therefore,  where  it  is  said  that 

the  fine  levied  by  the  issue  in  tail  during  the  life-time  of 

the  ten^t  in  tail  will  bar  the  issue  of  sudi  conusor^  it  Js 

to  be  understood  to  mean  when  the  tenant  in  tail  dies 

without  barring  the  entail,  and  suffers  the  estate  te  descend 

to  the  issue  so  levyingthe  fine ;  3C0.  (p,  51  ^  9 Ibid- 140; 

And  see  Shep.  Touch.  96. 
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FINES.  allowed  he  could  not  have  till  that  age ;  for  though  he  was 
not  actually  tenant  in  tail  when  he  levied  the  fine,  but  the 
vesting  of  the  estate  depended  on  the  contingency  of  his 
^coming  to  that  age^  yet  the  issue  being  obliged  to  make 
out  his  title  through  him,  must  be  barred  as  a  privy  within 
the  words  of  the  4  Hen.  7,  c.  24,  and  the  conusor  was  a 
person  to  whom  the  land  was  entailed,  and  so  plainly 
within  the  words  of  the  312  Hen.  8,  c.  36,  whidi  makes  a 
fine  levied  of  any  lands  entailed  to  the  person  so  Iev3ring 
the  same,  or  to  any  of  his  ancestors,  a  bar  against  him 
and  his  heirs'. 

So  if  A.  be  tenant  in  tail,  the  remainder  to  B.  in  tail, 
the  reversion  to  the  right  heirs  of  the  tenant  in  tail,  and 
the  tenant  in  tail  bargain  and  sell  the  lands  to  J,  S.  and 
his  heirs,  and  then  levy  a  fine  to  him,  this  is  a  bar  to  the 
issue  in  tail ;  but  it  does  not  displace  or  discontinue  the 
remainder  in  tail,  because  the  bargain  and  sale  conveyed 
no  more  than  what  the  tenant  in  tail  could  lawfully  grant^ 
which  was  a  descendible  estate  during  his  own  life ;  and 
no  estate  of  freehold  passed  by  the  fine,  that  being  before 
Conveyed  by  the  bargain  and  sale ;  but  yet  the  fine  had 
the  effect,  though  subsequent  to  the  bargain  and  sale,  to 
convey  the  ivhole  estate-tail  to  the  bargainee,  who  before 
had  but  q,  descendible  estate  during  the  life  of  tenant  in 
tail ;  because  wherever  a  fine  is  levied  to  a  person  to  whom 
the  lands  were  entailed,  and  whom  the  issue  must  mention 
in  his  formedon,  such  fine  cuts  off  the  entail,  and  bars 
the  issue '.  • 

So  where  the  tenant  in  tail  had  executed  a  feofiment  of 

the  land,  and  parted  with  all  his  estate  before  levying  the 

.fine,  his  issue  was  nevertheless  held  to  be  barred;  for,  per 

Cur.  a  fine  with  proclamations  by  the  statute  is  not  to  be 

*  JbAnsonv.  BeUamf ^Cro.  field,  3  Co.  88;  1  Leon.  75; 

Eliz.  laa  ;     Grant* %    case,  and  Hunt  v.  King^  Cro.  ^z. 

cited  10  Co.  50;  Cro.  Eliz.  610. 

611 ;  Cro.  Car.  435;  3  Leon.  °  Seynuna^s  case,  10  Co. 

36;  and  see  Zouchr.  Bam-  96;  Buls.  16a,  S.  C. 


\' 
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compared  to  a  fine  at  common  law,  or  a  fine  levied  by  fines. 
other  persons :  it  is  safficient  that  the  fine  was  levied  by  the 
person  ^0  had  the  right  of  the  estate-tail  in  him,  or  to 
whom  the  land  was  entailed,  although  he  had  no  estate  of 
freehold  in  possession,  remainder  or  reversion  ii^  the  land 
at  the  time  ^ 

So  also,  though  the  tenant  in  tail  be  disseised  of  his  estate, 
and  levy  a  &ne  during  the  disseisin,  it  will  make  no  dif- 
ference. 

And  although  the  tenant  in  tail  dies  before  the  procla- 
mations are  past,  in  which  case  a  right  always  descends 
to  the  issue,  because  the  fine  is  no  bar  till  the  proclama- 
tions are  past,  yet  after  the  proclamations  the  entail  is 
barred ; .  for  the  proclamation^  distinguish  the  fines  which 
bar  the  entail  from  those  at  conmaon  law,  which  only  dis. 
continue  it ;  and  by  the  express  words  of  32  Hen.  8,  c.  36, 
all  fines  levied  with  proclamations  of  any  lands  entailed  to 
the  person  so  levying  the  same,  or  to  any  of  his  ancestors^ 
shall  immediately  after  the  proclamation  made  be  adjudged 
a  sufficient  bar  against  the  said  person  and  bis  heirs 
claiming  only  by  force  of  the  said  entail '. 

Hence  it  was  adjudged,  that  where  A.  was  tenant  for 
life,  remainder  to  J3.  in  tail,  and  J3.  levied  a  fine,  and  died 
before  all  the  proclamations  were  past,  bis  issue  being 
oat  of  the  realms  that  after  the  proclamations  were  past, 
though  the  issue,  immediately  upon  his  return  into  the 
kingdom,  made  his  claim  to  the  remainder,  yet  it  availed 
him  nothing,  but  the  fine  was  a  final  bar  to  him*. 

So  it  was  where  there  was  grandfather,  father  and  son; 
and  the  grand&ther  being  tenant  in  tail  enfeoffed  the  father, 
and  afterwards  disseised  him,  and  then  levied  a  fine  with 
proclamations  to  J.  S.  but  before  the  proclamations  were 
all  past,  the  father  entered,  and  after  they  were  all  past, 

^  Hunty.  King,  Cro.  Eliz.  437 ;  Smith  v.  Stapktm,  2 

610.  And.  177;  Moor,  628. 

"*  3  Co.  go,  a ;  Jenk.  275.  *  Case  of  Fines,  3  Co.  87. 
'  3  Co.  86;  Plow.  430, 
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FUCES.       the  conusee  entered,  and  then  the  gnindfkther  and  father 
■[  died,   and  the  son  hrougfat  his  formedon ;  the  conusee 

pleaded  the  fine  with  proclamations,  and  the  demandant 
thereupoh  the  entry  of  his  father,  but  could  recover  no- 
thing j  because  after  the  proclamations  passed,  the  fine 
was  a  good  bar  to  the  entail  which  was  made  to  the  grand- 
father who  levied  the  fine  \ 

And  the  law  is  the  same  in  case  of  actions  brought,  as 
of  an  entry  made  to  preserve  the  entail ;  for  if  tenant  in 
tail  levies  a  fine,  and  dies  before  all  the  proclamations  are 
passed  and  the  issue  in.  tail  brings  ^fortnedan,  the  conusee 
may  plead  the  fine  with  prodtoiations,  though  they  were 
made  pending  the  writ". 

And  this  has  been  ciinied  so  far,  that  though  a  parti- 
cular tenant,  who  is  a  stranger  to  the  tenant  in  tail,  should 
enter  before  the  proclamations  were  past,  to  preserve  his 
own  right,  yet  the  entail  is  barred ;  as  if  there  is  A.  tenant 
for  fife,  remainder  to  B..in  tail,  remainder  to  C.  in  fee, 
and  B.  cfisseises  A.  and  levies  a  fine ;  but  before  the  pro- 
clamations are  passed,  the  tenant  for  life  enters  and  avoids 
the  fine  as  to  himself  and  C;  though  in  this  case,  neither 
the  estate  of  A.  nor  C.  are  affected  by  the  fine,  y^t  after 
the  prodamations  made,  the  entail  is  barred  from  the 
proclamations  made,  nor  can  any  act  of  the  issue  pre* 
serve  it*. 

.  As  tenant  in  tul  may-  convey  his  whole  estate  by  the 
fine,  so  may  he  carve  any  less  estate  out  of  it,  which  shall 
likewise  bind  the  issue  afler  his  death;  as  if  there  be  A. 
tenant  for  life,  remainder  to  S,  in  tail,  and  B.  i^rees  to 
make  a  lease  for  years  to  J.  S.  upon  writ  of  covenant 
brought  by  B.  against  J.  S.  he  may  levy  a  fine  come  ceo^ 
Ifc.  to  B.  and  B.  may  render  the  land  to' J.  S.  for  the  term 
agreed  on,  w^lh  reservation  of  a  rent ;  and  this  lease  shall 
continue  in  force  against  the  issue,,  because  when  J.  S^ 

*  Hunt y. KingfCro.Eliz.  «  Cro,  Eliz.  610;  PopL. 
5891  810.  65,  65. 

"  3  C9.  90 ;  Plow.  436. 
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conveya  by  the  fine,  though  be  reaUy  has  no  ri^t,  the       fines. 
tenant  in  tail  and  his  issue  are  estopped  to  say  otherwise  ^ 

than  that  he  took  a  fee-simple ;  and,  consequently,  it  ap* ' 
pearing  by  the  fine  that  he  was  tenant  in  fee-simple,  he 
has  thence  a  power  to  make  a  lease  to  bind  his  issue  ^* 

Also,  if  a  strangeji  levy  a  fine  to  tenant  in  tail,  and  he 
grant  and  render  h^s  estate  to  such  stranger,  the  fine  will 
bar  the  i^ue  iv  tail*. 

But  if  there  be  tenaiU  fbr  life,  the  remainder  in  tail, 
and  the  tenant  for  life  levy  a  fine  come  ceo,  Sfc.  to  the  tenant 
in  tail,  who  grants  and  renders  a  rent-<^arge  out  of  the 
lands  to  the  conusor,  this  fine  shall-  not  bind  the  issue^ 
bepause  the  rent  was  newly  created  by  tdbant  in  tail,  and 
not  entailed  to  lum  or  any  of  his  ancestors ;  and  the  entail 
of  the  land  continuing,  no  encumbranoe  of  the  donee  can 
affect  the  land  any  longer  than  his  life  *. 

But  although  a  rent  may  be  barred  by  a  fine  levied  by 
the  owner,  yet  a  rent  in  the  possession  of  a  third  person 
cannot  be  barred  by  a  fine ;  and  it  is  the  same  of  a  right 
6f  way  or  common,  for  these  being  rights  only  collateral  to 
and  issuing  out  of  lands,  they  caimot  be  divested,  for 
such  things  being  mere  creatures  of  law,  and  owing  their 
existence  purely  by  construction  and  intendment  of  law 
only,  they  are  considered  to  be  always  in  tfa^e.  possession 
of  the  persons  who  are  by  law  entitled  to.  such  possessionf 
notwithstanding  any  suspension  of  his  actual  enjoyment  of 
them^ 

If  tes^t  in  tail  of  a  .rent^charge,  issaing  out  of  a 
m^xfeOf,  levies  a  fine  of  the  manor,  this  by  the  opinion  of 

y  5iiiiM V. 5toj»fetofi,Plow«  5  Co.  134, a;  i  Freem.  31s; 

430*  Cro.  Jac.  60;  T.  Raym,  149; 

*  Jenk.  275.  Goodright  ex  dem.  Hare  v. 

•  Audi  6 ;  3  Co.  8a ;  Dy.  Board  8c  Janes,  cited  1  Cru. 
a  13;  Plow.  435.  *  295. 

^  See  Shep.  Touch.  S2 ;        \  \ 
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FINES.  Hobairtand  Hairey,  is  a  bar  of  the  rent,  because  the  fine 
being  levied  of  die  land,  inclusively  gives,  the  rent*  (1). 

And  a  fine  levied  of  the  entail  of  a  trust  estate  will 
'  equally  be  a  bar  to  the  issue,  as  if  levied  of  the  legal 

estate  ''• 

So  a  fine  levied  by  tenant  in  tail  of  an  advowson  in  gross 
will  bar  his  issue  ^  But  if  tenant  in  tail  of  an  advowson 
grant  or  render  to  another  the  nomination  of  a  clerk  to 
an  adv'o^son,  by  fine^  this  will  not,  it  is  said,  bind  the 
issue,  because  the  right  of  nondination  is  a  thing  distinct 
from  the  advowson,  and  not,  therefore,  entailed^  (2).  But 
in  none  of  the  cases  we  have  mentioned,  can  the  estate- 
tail  be  barred  by  a  fine  levied  in  any  other  court  than  the 
court  of  Common  Pleas,  levied  with  proclamations,  in 
pursuance  of  the  statute  of  Hen.  y,  for  if  levied  in  any 
inferior  court  (unless  it  be  by  special  custom)  it  will  only 
have  the  effect  of  a  fine  at  common  law,  which  we  have 
seen  is. to  work  a  discontinuance  only  of  the  estate-tail, 
without  barring  the  issue  firom  bringing  SiformedonK 

It  may  also  be  proper  to  notice,  before  we  quit  this 
head,  that  though  a  fine  levied  by  tenant  in  tail  will  bar 

*  Helliot  V.  Saunden,  Cro.  Bagshot,Ih.  278;  1  Pre.  311. 

Jac.  699 ;  1  Ves.  391.  •  Wats.  Inc.  84. 

^  See  CKfford  v.  Ashley,  '  Plowd.  435. 

1  Ch.  Ca.  268 ;  Salisbury  v.  >  Com.  Rep.  124. 


(1)  But  auare,  for  there  appears  to  be  no  fine  levied  of 
the  rent,  wnich  being  the  thing  entailed,  and  not  the  land, 
should,  it  would  seem,  descend  to  the  issue  till  the  entail 
thereof  be  barred  by  a  fine ;  and  see  Plow;  435 ;  but  see 
also  1  Ves.  391 ;  Carter,  22. 

(2)  It  is,  however,  to  be  noticed  to  the  student,  that  this 
doctrine  has  by  some  modem  conveyancers  been  contro- 
verted, on  the  principle  that  the  nomination  and  presenta- 
tion to  the  advowson  are  in  effect  die  same  thing,  oeing  the 
fruit  and  profit  of  die  patronage ;  and  9ee  1  Cru.  188. 
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hifl  issue,  yet  its  operation  is  confined  to  that  alone,  and       fines. 

wiD  not  bar  the-  rights  of  those  in  remainder  or  reversion,  — — — — 

expectant  on  the  failure  of  issue  of  the  tenant  in  tail, 

(unless  they  fail  to  make  their  claim  within  five  years  after 

their  right  accrues),  because  the  fine  can  pass  to  the  co- 

.  nusee  no   greater  estate  than  the  conusor  had  in  him, 

which  was  only  an  estate  to  him  and  the  heirs  of  his  body ; 

upon  the  expiration  of  that  estate,  therefore,  or  in  other 

words  upon  failure  of  heirs  of  the  body  of  the  conusor, ' 

the  estate  of  the  conusee  will  determine;  unless  indeed 

where  the  immediate  reversion  in  fee  after  the  expiration 

of  the  estate-tail  is  in  the  tenant  in  tail  himself;  in  which 

case  the  fine* will  pass  a  fee-simple  to  the  conusee;  for 

the  entail  being  destroyed  by  the  fine,  it  becomes  a  mere 

particular  estate,  and  being  untied  with  the  reversion,  it, 

like  all  other  particular  estates,  is  merged  and  extinguished 

in  the  inheritance^.     So  if  tenant  in  tail  of  an  advowson 

grant  by  fine  the  nomination  of  a  clerk  to  one  and  his 

faeiiB,  so  that  on  the  church  becoming  void,  the  grantor 

may  nominate  a  clerk  to  the  tenant  in  tail  and  his  heirs, 

and  that  he  or  they  shall  present  the  clerk  so  nominated 

to  the  ordinary;  such  a  fine  will  not  bind  the  issue  in  tail, 

because  in  this  case  the  nomination  and  presentation  are 

distinguished,  so  that  the  fine  is  not  levied  of  the  thing    * 

entailed  ^ 

The  proper  fine  for  barring  an  estate  tail  is  that  sur 
conusance  dt  droit  come  ceo.  The  natural  operation  of  this 
fine  being  to  pass  a  feensimple,  but  if  the  fine  levied  be 
that  sur  concessit  or  the  like,  it  will  bar  the  estate-tail  so 
long  as  it  continues  in  force,  and  be  good  against  the  issue 
in  tail  during  the  continuance  of  the  estate  which  passes 
by  the  fine  ^. 

But  the  operation  of  a  fine  is  not  to  be  confined  to  the  Funiier  opera* 
barring  of  estates-tail,  the  further  object  of  the  statute 

.   ^  See   1  Show.  370 ;    4        ^  Rutland^s  case,  Cro.  Ja. 
Mod.  1  ;  I  Cru.  195.  40 ;  Jenk.  311. 

*  Plow;  435 ;  1  Cru.  1 88. 
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nNES.       4  Hen.  7.  being  to  protect  persons  in  possession  of  land^ 
■*"""■"■""""  against  all  dormant  titles.    It  is  a  rule,  however,  that  no 
interest  is  barred  by  a  fine  that  is  not  divested  out  of  the 
owner ;  for  if  the  person  who  had  the  right  continues  in 
possession  at  the  time  of  the  fine  levied,  he  is  under  no 
necessity  to  make  his  ckdm,  and  cannot  be  put  to  his 
action  or  entry  (which  are  the  only  remedies  the  act  gives 
to  avoid  fines  and  secure  the  party's  interest)  because  he 
being  in  possession,  and  not  disturbed  by  the  fine,  has 
already  aU  those  remedies  it  can  give  him,  and  therefore  it 
were  unnecessary  and  fruitiess  to  pursue  them;  as  if  a  man 
levies  a  fine  of  land,  out  of  which  I  have  a  rent,  common, 
or  the  like,  the  fine  and  five  years  non-claim  shall  not  affect 
me,  because  I  am  still  in  possession  of  my  rent  or  com- 
mon, and  it  were  in  vain  to  endeavour  to  recover  what  I 
still  enjoy*.    And  according  to  Lord  Coke,  the  estate,  in 
order  to  be  put  in  a  situation  to  be  barred  by  a  fine,  must 
also  be  turned  to  a  right;   but  this  position,  if  the 
words  "  turned  to  a  right,"  are  understood  in  their  teoh* 
nical  sense,    Mr.  Cruise"'  has  properly  observed  is  too 
general,  for  though  no  estate  or  interest  can  be  baned  by 
a  fine  unless  it  is  divested  out  of  the  real  owner,  either 
before  the  fine  is  levied,  or  by  the  operation  of  the  fine 
.    itself,  that  is,  unless  the  real  owner  is  turned  out  of  possession 
of  such  estate  or  interest,  yet  it  is  not  necessary  that  the 
right  of  possession  should  be  gone,  which  is  the  meaning 
of  the  phrase ''  turned  to  a  right  V'  but  it  is  sufficient  that  he 
has  only  a  right  of  entry  or  action  left  in  him  ^ 

Thus,  i£  A.  lease  to  B.  for  years,  to  commence  after  a 
former  lease  in  esse ;  the  first  lease  determines,  and  befoie 
any  entry  by  B.  the  lessor  enters  and  makes  a  feoffinent, 

^  2  Inst.517;  gCo- 106,  a;  ■  1  Cm.  289. 

Oro.  Jac.  60;  T.  Raym.  149;  •  Cow.  Diet.  "  Divest" 

SCro.  124 ;  Vent,  81 ;  Foctu  ®  See  2  Inst  517 ;  5  Co. 

V.  Salisbury f  Hard.     400;  123,  b;  9  Co.  106,  a;  and 

Corbet  v.  Stone,  t.  Raym.  Sowell  v.  Zouch,  Plow.  356- 
217. 
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and  levies  a  fine«  and  five  years  pass  without  any  ckim :       fines. 
B,  is  barred  of  his  interest ;  for  by  the  general  clause  the 
fine  concludes  all  privies  and  strangers,  and  the  first  paving 
includes  the  lessee  in  respect  of  the  word  interest ^  which 
a  term  for  years  may  properly  be  caUed  p.    But  if  B.  who 
had  the  future  interest,  had  died  before  the  determination 
of  the  first  lease,  and  upon  the  expiration  thereof  the 
lessee  had  entered  and  levied  a  fine,  and  after  the  five  years 
administration  had  been  granted,  the  administrator  should 
have  been  allowed  five  years  to  make  his  claim,  for  none 
had  a  righi:  or  title  of  entry  before,  and  it  accrued  to  him 
by  the  administration  after  the  same,  and  consequently 
he  must  be  allowed  five  years  from  the  accruer  of  his 
right ;  but  in  the  former  case  the  lessee  had  a  right  of 
entry  at  the  time  of  the  fine  levied,  and  therefore  could 
^  have  but  five  years,  from  that  time ;  but  if  thq  lessor  enters 
npon  the  first  lessee,  and  levies  a  fine,  the  second  lessee 
shall  have  five  years  after  the  first  lease  is  determined,  be- 
cause his  right  then  first  accrued^. 

So  executors  having  lands  devised  to  them  till  debts 
and  legacies  are  paid,  may  be  barred  by  a  fine  and  five 
years  non-claim,  because  they  likewise  have  an  interest 
within  the  words  of  the  statute'. 

If  there  be  tenant  by  elegit^  statute-merchant  or  staple.  Elegit,  itatutc, 
and  a  fine  be  levied  of  those  lands,  and  five  years  pass 
without  any  claim,  ney  are  bound  by  the  fine,  because 
they  have  each  of  them  an  interest  within  the  words  and 
intention  of  the  statutes,  and  thereby  shall  be  bound  if 
they  do  not  pursue  their  rights  within  five  years'. 

And  in  the  case  of  Deighion  v.  Grenmlle^j  all  the  judges 

p  Saffin^s  case,   Cro,  Jac.  '  Podger's    case,     9  Co. 

60 ;  5  Co.  124,  9  lb.  105.  105,  a  ;  4  lb.  124. 

^   1  Leon.  99  ;    2  lb.  157;  .     *  2lnst.5i7  ;  5C0.  I34,a; 

Cro.  Jac.  61  ;  6  Co.  124,  a;  Plow.  374;   Ogtiel  v.  Lord 

and  see  Corbet  v.  Stone,  T.  Arlington^  Mod.  217. 

Raym.  140;  iCru.  214;  also  *  2  Ventr.  333;    Show. 

Edwards V, Slater, M^m.^iOy  36;  Skin.  260. 

413.  415- 
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TINES.  agreed,  that  although  the  conuaees  of  statatea-merchant 
did  not  enter,  yet  that  they  had  possession  in  law,  in  con- 
sequence of  their  extents  and  liberates,  which  gave  them  a 
right  of  entry,  and  therefore  they  might  be  barred  by  a 
fine. 

It  is  however  to  be  obsenred,  that  the  party  must 
have  extended  the  land,  till  which  time  he  has  no  right  to 
enter,  and  cannot  therefore  be  put  into  possession";  so 
it  is  of  a  conusee  of  a  statute  before  execution  sued;  for 
though  the  judgment  and  execution  be  incumbrances  that 
are  chargeable  upon  the  estate,  yet  before  execution  sued, 
the  conusee,  &c.  has  no  right  to  the  land,  for  his  release 
of  all  his  right  to  the  land  will  not  hinder  him  firom  suing 
out  exectition,  and  consequently  he  cannot  be  barred  by  a 
fine,  unless  he  omit  to  make  his  claim  in  five  years  after 
the  extent,  for  then  his  right  first  accrues  ^ 

So,  if  a  nuin  has  a  decree  in'  Chancery  to  charge  U^ids, 
and  the  tenant  of  the  land,  after  the  decree,  aliens  by  fine, 
and  five  years  pass,  yet  the  plaintiff  may  have  execution, 
.  because,  till  the  decree  be  executed,  he  has  no  right  to  the 
land,  and  therefore  is  not  obliged  to  make  any  entry  or 
claim  to  preserve  it  till  his  title  accrues  *. 
Bighiofcnirj.       A  title  of  entry  for  a  condition  broken  may  be  barred 

by  a  fine  levied  by  the  grantee  or  devisee  of  the  conditional 
estate.  Thus,  where  lands  were  devised  to  trustees  and 
their  heirs,  upon  condition  that  they  should  pay  a  certain 
sum  of  money  every  year  for  the  support  of  a  school- 
master, &c. ;  and,  on  non-performance  of  the  trusts,  the 
lands  were  devised  over  to  other  persons ;  the  trustees 
neglected  to  perform  the  trusts,  and  levied  a  fine  «f  the 
lands ;  it  was  determined  that  the  fine  was  a  good  bar  to 
the  persons  who  had  a  title  to  enter  on  breach  of  the  con- 
dition*.   So  a  title  of  entry  for  a  condition  broken,  may 

■  1  Mod.  217.  "^ Mayor  of  Londmv.AI^ 

^  Ibid.  ford,  Cro.  Car.  575;  1  W. 

"^  Chan.  Cases,  268.  Jones,  452. 
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also  be  baired  by  a  fine  levied  by  the  grantor  of  the  con-  fines. 
ditional  estate :  as  if  a  person  makes  a  feofiment  on  condi- 
tion, and  before  the  condition  is  broken,  the  feoffor  levies 
a  fine  of  the  same  lands,  either  to  the  feoffee,  or  to  any 
other  person,  the  condition  will  be  thereby  discharged  for 
^ver^.  Unless  in  the  above  cases  the  .fine  was  levied  for 
the  purpose  of  corroborating  the  conveyance  by  which  the 
condition  was  created,  it  will  not  destroy  die  condition ; 
for  in  that  case  the  fine  and  condition  will  be  construed 
together,  and  wiU  operate  ae  one  aasunmce*. 

A  power  appendant^,  or  in  gross,  may  be  barred  by  a  Powers^ 
fine  levied  of  the  lands  to  which  the  power  relates,,  by  the 
person  to  whom  such  power  is  reserved;  because,  by  the 
fine,  the  person  acknowledges  all  his  right  and  interest  in 
the  lands  to  be  vested  in  anotl^r  ;  and  therefore  it  would 
be  repugnant  to  that  acknowledgment  that  he  should  ever 
afterwards  claim  any  power  over  those  lands. '  Besides,  a 
power  appendant,  or  in  gross,  being  part  of  the  old  domi- 
nion, is  considered  as  an  interest,  which  may  be  released*. 
Thus  where  one,  being  seised  in  fee,  covenanted  to  stand 
seised  to  the  use  of  himself  for  life,  remainder  over,  reserv- 
ing to  himself  a  power  of  revocation,  by  deed  indented 
and  enrolled;  and  then  revoked  the  uses,  and  levied  a 
fine ;  it  was  resolved  that  the  fine  had  destroyed  the  ^ 

power  *. 

And  a  power  of  revocation  may  also  be  destroyed  in 
part,  by  levying  a  fine  of  part  of  the  land„  and  yet  continue 
good  as  to  the  residue  ^ 

But  if  a  person  who  has  a  power  appendant,  or  in  gross, 
levies  a  fine  of  the  lands  to  which  the  power  .relates,  and 
afterwards  by  deed  declares  that  such  fine  ^hall  enure  as 

y  Shep.  Touch.  154.         *  *  Digges^s  case,    1  Rep. 

»  CromtoeWs  case,  2  Rep.  173. 

69;     and  see    Tlumasin  v.  '1  Inst*  215,  a;    Shep. 

Mackworthf  Carter,  71.  Touehr  501. 

■   1  Inst.  337,  a ;  3  Rep. 
83,  a. 
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FINES.  an  execution  of  his  power,  such  fine  will  not  destroy  the 
power,  because  the  fine  and  declaration  of  us^s  will  in  that 
case  be  considered  as  one  assurance*^,  and  operates  there- 
fore as  an  execution,  and  not  as  an  extingtdshment  of  the 
power*'. 

But  a  power  collateral  to  the  land,  which  is  not  joined 
with  an  interest,  cannot  be  destroyed  by  a  fine  levied  by 
the  person  to  whom  such  a  power  is  reserved,  because  it 
is  considered  as  a  bare  and  naked  authority,  which  cannot 
be  released  or  divested.  Thus  it  id  said  by  Lord  Chief 
Justice  Popham,  in  Digges^s  case,  that  if  a  feoflbient  was 
made  to  A.  in  fee  to  divers  uses,  with  a  proviso  that  it 
should  be  la.wful  for  B.  to  revoke  those  uses,  B.  could  not 
in  that  case  release  his  power,  nor  extinguish  or  destroy  it 
by  a  fine,  because  it  was  a  collateral  power ;  for  the  land 
did  not  move  from  him,  nor  would  the  party  have  been  in 
by  him,  if  he  had  executed  the  power  ^  Nor,  upon  the 
same  principle,  can  such  power  be  barred  by  the  fine  of  a 
stranger.  Where,  therefore,  a  person  gave  his  wife  a 
power  to  dispose  of  lOo/.  to  such  persons  as  she  should . 
appoint,  to  be  paid  within  one  year  after  his  decease ;  the 
wife,  after  the  death  of  her  husband,  made  an  appointment 
of  this  sum ;  and  the  heir  of  the  husband  levied  a  fine 
of  the  land,  and  five  years  passed,  afterwards  the  appointees 
of  the  100 1,  brought  their  bill  to  be  paid  that  sum ;  Lord 
Hajdwicke  observed,  that  although  by  the  several 
statutes  relating  to  fin^s,  all  right,  claim,  and  interest 
which  strangers  had  Were  barred  by  a  fine,  yet  that  such 
a  stranger  as  M.  who  had  no  interest,  but  only  a  bare 
naked  power,  and  who  could  not  have  made  an  entry, 
was  not  affected  by  it^.     . 

*  Herring  v.  Broum,     2  *  DoeY.WhiteheadyDougL 

Show.   1 85 ;  1  Ventr.  368 ;  45. 

Carth.  2-2 ;  Comb,  ii ;  Skin.  ^  1  Inst  237,  a;    1  Eep. 

1 84 ;  1  Freem.  S»  C. ;  Doe  v.  1 74,  a. 

Whitehead,  Dougl.  45,  S.  P.  «  WilHs  v.  Shorral^  1  Atk. 

474- 
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Further,  a  fine  and  non-claim  is  a  good  bar  to  a  writ  of      flNE& 
error,  in  consequence  of  the  word  actions,  in  the  second 
saving  of  the  statute  4  Hen.  7,  and  so  had  a  fine  been  held 
to  be  a  bar  to  a  writ  of  error  to  reverse  a  common  re* 
covery"*. 

The  estate  of  a  copyholder  is  holden  to  be  an  interest 
within  the  words  of  the  statute  Hen.  *j,  and  may  therefore 
be  barred  by  a  fine  levied  by  the  person  having  the  free- 
hold of  the  lands.  Thus  if  a  copyholder  be  disseised,  and 
the  disseisor  levy  a  fine  with  proclamations,  both  the  copy* 
holder  and  the  lord  will  be  barred  of  their  estates,  unless 
they  make  their  claim  ih  due  time  ^  So  if  the  copyholder 
make  a  feofiment  in  fee,,  and  the  feoffee  levies  a  fine  with  . 
proclamations,  and  five  years  pass  without  claim,  the  lord 
^ill  be  barred,  for  the  purview  of  the  act  is  general,  de- 
claring a  fine  to  conclude  as  well  strangers  as  parties  and 
privies,  and  the  words,  ^  right,  claim  and  interest,"  used  in 
the  savings  clearly  extend  to  copyholds  ^. 

But  an  entail  of  a  copyhold  cannot  unless  by  special 
custom  be  barred  by  a  fine,  because  a  copyholder  cannot 
implead  or  be  impleaded  in  the  king's  courts,  and  a  fine 
levied  in  pursuance  of  4  Hen.  7,  must  be  in  the  court  of 
Common  Pleas  and  not  elsewhere  ^ 

Terms  for  years  may  also  be  barred  by  a  fine  levied  of  Tarwi  fet 
the  inheritance,  if  the  lessee  be.  in  possession.  Thus,  i^ 
lei^see  for  years  assign  his  term  in  trust  for  himself  and 
afterwards  purchases  the  inheritance  and  occupies  the 
land,  and  then  levies  a  fine,  and  five  years  pass  without 
claim  by  the  assignee,  the  term  is  lost,  for  neither  th6 
destui  que  trust  nor  the  termor  have  any  remedy  :  not  the 
ttstui  que  trust,  because  he  by  the  fine  hath  acknowledged  ^ 
the  land  to  be  the  right  and  inheritance  of  the  conusee ; 
and  it  were  unreasonable  to  allow\him  any  pretensions 
BO  solemn  a  confession  to  the  contrary :  not  by  the 


^  Shep.  Touck  34. .  ^  See  Podget^B  case,  qCo. 

*  Co.  Copyh.  s.  55.  104. 

^  1  Cm.  211;^  ^13. 

H  H  4' 
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FINES.       tenaor,  because  he  having  a  right  at  the  time  of  the  fine 
"^  levied;  and  omitting  to  make  his  claim  ¥rithin  five  years,  is 

barred  by  the  express  words  of  the  statute".  So  it  is,  if 
tenant  in  fee-simple  makes  a  lease  for  one  hundred  years 
to  attend  the  inheritance  in  trust  for  himself,  and  still  con- 
tinues in  possession,  and  then  makes  a  lease  for  fifty 
years,  and  levies  a  fine  sur  conusance  de  droit  to  confirm 
it,  and  five  years  pass  without  any  claim  by  the  first 
lessee  ;  his  interest  iiS  barred  by  the  fine,  for  the  second 
lease  and  the  fine  divested  the  first  term  out  of  the  lessee, 
and  consequently,  if  there  be  no  claim  by  him  in  five 
years,  his  interest  must  be  barred  °.  ^ 

But  if  a  man  make  a  lease  or  demise  for  years,  and  stiU 
continues  in  possessioui  he  is  considered  as  tenant  at  will 
to  the  lessee  for  years ;  and  a  fine  levied  by  him,  whilst  so 
in  possession^  will  not  operate  to  bar  the  term,  because  the 
possession  of  the  tenant  at  will  being  the  possession  of  the 
person  in  remainder,  his  interest  is  not  divested  ^  Thus 
where  the  owner  of  the  inheritance  of  land  created  a  term 
of  five  hundred  years  in  trust  for  himself  for  life,  and  then 
for  his  brother,  and  afterwards,  when  in  possession  under 
the  trust,  covenanted  to  stand  seised  of  the  same  lands  to 
similar  uses,  and  levied  a  fine ;  and,  upon  a  question  whe- 
ther the  term  of  five  hundred  years  was  barred  by  the  fine 
and  non-claim,  Sir  Matthew  Hale  held  not,  for  the  lessor 
continuing  in  possession  by  permission  of  the  trustees,  he 
w^  only  tenant  at  will  to  them,  and  the  estate  of  the 

a 

termor  was  not  divested  or  displaced,  and  the  fine  there- 
fore had  no  operation  ?.  So  if  a  man  purchases  the  fee- 
simple  of  lands,  of  which  there  is  a  long  term  ia  being,  and 
the  conveyance  is  made  by  fine,  and  the  purchaser,  to 
protect  the  inheritance,  has  an  assignment  of  the  term  in 

"  hham  V.  Morris^   Cro.  *»  See  i  Cm.  216. 

Car.  110.  ^  FocutY.Salisbury,lixiA. 

°  Lev.  270  ;   Freenum  v.  400;  and  see  Corbet^.  Stone^ 

Barnes^  Sid.  478 ;  Vent.  80 ;  T.  Raym.,  140. 
Chan.  Rep.  51,  65. 
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trust  for  himself,  though  the  termor  makes  ao  claim  in  five  RNE& 
years,  yet  the  term  continues ;  because  the  statute  of  fines  " 
being  made  for  the  security  of  purchasers,  they  ^would 
weaken  their  interest,  if  fines  destroyed  such  leases  against 
the  intention  of  all  parties  "i.  And  hence  it  is  to  be  con- 
sidered as  a  general  rule,  that  tenns  for  years  which  are 
kept  on  foot  by  purchasers  for  the  purpose  of  protecting 
the  inheritance,  will  not  be  barred  by  a  fine  levied  by  the 
owner  of  the  inheritance. 

But  a  term  vested  in  trustees  for  any  other  purpose  than , 
that  of  protecting  tlie  inheritance,  may  be  barred  by  fine 
and  non-claim ;  as  where  A.  had  a  term  vested  in  him  for 
securing  children's  portions,  B.  being  in  possession  of  the 
land  levied  a  fine,  and  five  years  passed  without  any  claim 
being  made,  and  it  was  resolved  by  the  court  that  the  term 
was  barred'. 

Also,  if  a  man  mortgages  his  land,  and,  as  is  usual,  still 
continues  in  possession,  and  levies  a  fine,  and  five  yeam^ 
pass,  yet  the  mortgagee  is  not  barred;  for  though  the 
mortgagee  be  in  reality  out  of  possession,  yet  when  that 
is  done  by  the  consent  of  both  parties,  and  the  nature  of 
the  contract  requires  it  should  be  so  while  the  interest  is 
paid,  it  is  against  the  original  design  of  the  contract,  that 
any  act  of  the  mortgagor,  except  the  payment  of  the 
money,  should  deprive  the  mortgagee  of  his  security,  and 
is  no  less  than  a  firaud,  which  the  common  law  will  not 
countenance  '•  So,  if  the  mortgagee  is  in  possession,  and 
levies  a  fine,  and  the  five  years  pass,  yet  upon  payment  of 
the  money  the  mortgagor  may  .enter^ 

It  is  agreed  on  all  hands,  that  a  fine  and  non^-claim  will  Tmtt  esttt«w  - 
bar  a  trust,  because.the  cestui  que  trust  has  an  equitable 

^  Norfali^B  case,    3  Ch.        *  Weldmr.  Duke  of  York, 

Ca.  1  Sid.  460 ;  1  Vent.  83 ;  1  Vem.  132,  and  there  said 

1  Lev.  272 ;  1  Cru.  215.  to  be  a  new'Vay  of  fore- 

^  Hanmer  v.  Eyton,  Comb,  closing   the  equity  of  re- 

67 ;  1  Ch;  Rep.  27,  33.  demption ;  but  see  2  Vern, 

■  Sid.  460;    Vent    82;  189. 
Lev.  272  J  2  Ves;  482. .  ' 
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FINES.  inteirest^  and  therefore  6ught  to  pursue  it  by  proper  redie- 
dies  to  secure  it".  As  if  A,  be  seised  of  lands  in  trust  for 
B.,  and  a  third  person  enter  and  levy  a  fine  with  pro 
clamations;  and  fire  years  pass  without  claim,  it  will  bat 
the  estate  of  his  cestui  que  trust,  as  well  as  of  the  trustee. 
This  doctrine  must,  however,  be  applied  with  some  dis- 
tinction. 

As,  1 .  Where  a  purchaser  has  notice  of  the  trust,  though 
the  trustee  conveys  to  him  by  fine,  and  five  years  pass  with- 
out any  claim  by  the  cestui  que  trust\  yet  the  trust  is  not 
barred^  becaul^e  where  thd  purchaser  has  notice^  he  sees 
the  title  of  the  vendor,  and  what  power  he  has  to  convey ; 
and  therefore,  when  he  takes  the  land  from  him,  ishall  be 
presumed  to  hold  it  in  the  same  plight ;  and  tlie  vendor 
eould  not  make  him  a  better  title  ihan  he  had  in  himself; 
and  when  the  purchaser  takes  it  upon  these  terms,  the  trust 
is  undisturbed,  and  the  interest  of  cestui  que  tru^  no  way 
afiected  by  the  fine  \ 

&o  wltere  a  person  to  whom  lands  were  devised  charge* 
able  with  legacies,  levied  a  fine,  on  which  there  was  a  five 
yeanh  non-claim,  and  afterwards  granted  a  rent-charge,  and 
mortgaged  the  lands ;  it  was  decreed,  that  the  fiiie  and 
V  non-ctaim  were  no  bair  to  the  legatees,  because  the  devisee 

having  no  title  but  under  the  \ti!li,  must  have  had  notice 
of  the  legacies^. 

But  it  is  to  be  obs^rv^,  that  in  these  cases  of  a  fine 
not  being  a  bar  of  a  trust  by  reason  of  notice  in  the  pW- 
chaser^  the  fine  itself  i^  UOt  void  or  voidable  on  thai 
account ;  but  the  purchaser  or  person  to  whom  the  fine 
is  levied^  either  without  consideration,  or  with  notice  of  die 
trust,  stands  in  the  place  of  the  trustee,  and  wiU  be  decreed 
to  hold  in  trust  for  the  beneficial  owner  of  the  estate  *. 

■  CKford  v.  JsMeff,  i  Ch.        *  Gilb.  Ch.  62 ;  but  for 
Ca.  268 ;  2  Ibid.  24^ ;  Salis^    this  see  1  Vern.  149. 
bury  V.  Bagot,  1  Ibid.  27ft ;        ^  Drapers    Qmpahf    v. 
1  Freem.  11.  Yardlw^,  2  Vern.  662. 

*  I  Cm.  210. 
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2.  Though  the  trastee  should  convey  by  fine  to  a  pnr-  .  fines, 
chaser,  who  had  no  notice,  and  thereby  and  five  years 
non*cIaim  the  cestui  que  trust  should  be  barred,  yet  if  the 
purchaser  re-convey  to  the  trustee,  the  bar  by  the  re-con- . 
veyance  ceases,  and  the  trust  revives  again ;  for  he  that  was 
originally  invested  with  a  trust  shall  never  be  allowed  to 
plead  his  own  tortious  act  in  his  justification,  for  that  were 
to  allow  a  man  to  plead  his  crime  in  his  own  defence  and 
excuse  of  his  treachery*. 

And,  so  in  general,  *a  fine  levied  by  a  trustee  shall  not 
be  allowed  to  aflfect  the  interest  of  the.cesftit  que  trust^. 
Thus,  in  the  case  of  Shield^  Y.Atkins%  Lord  Hardwicke  said 
it  would  be  dangerous,  where  a  person  enters  on  the  foot 
of  the  trust,  and  never  make^  any  declaration  of  his  having 
performed  the  trust,  to  construe  this  such  an  entry,  as  that 
a  fine  and  non-claim  afterwards  would  be  a  bar.  And  in 
the  case  of  Lord  Pw^et  v.  Ijord  Windsor^,  his  lordship 
observed,  that  a  court  of  equity  would  not  suffer  a  fine 
levied  by  a  trustee  to  bar  an  equitable  right ;  and  that  if  a 
practice  of  this  kind  was  aUowed  to  prevail^  a  court  of 
equity  might  as  well  be  abolished  by  act  of  pariiament, 

A  cestui  que  trust  may  levy  a  fine  and  bar  his  own  estate. 
Before  the  statute  of  uses,  indeed,  if  a  cestui  que  use  had 
levied  a  fine,  it  might  have  been  avoided  at  any  time  by 
the  plea  quod  partes  Jinis  nihil  habuerunt;  as  the  cestui  que 
use  had  no  estate  in  the  land,  but  was  barely  tenant  at 
will  to  his  feoffees*.  But  modem  chancellors  have  very 
much  altered  the  law  in  this  respect,  having  laid  it  down 
as  a  general  rule,  that  any  legal  conveyance  or  assurance 
by  the  ceUui  que  trust  shall  have  the  same  efl^ect  and 
operation  on  the  trust  estate,  as  it  would  have  had  on  the 
legal  estate,  if  the  trustees  had  conveyed  it  to  the  cestui 

»  Bovey  v.  Smith,  2  Ch.  ^  2  Yes.  481;  2Atk.63i, 

Ch.  124,  125,126;  iVem.  S.P. 

60,  S.  C.  *  Year  Book,  27  Hen.  8, 

^  Ibid.  1  Vern.  149.  fto ;  Bro.  Abr.  tit.  Rne,  pl.4. 

«  3  Atk.  563. 
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IINES.  ^      que  trust*    So  that  now  a  cestui  que  trust  in  tail  may  by  a 
"■*■■**"***■  fine  duly  levied,  bar  his  issue  as  fully,  as  if  he  had  the 

legal  estate ;  for  otherwise  trustees  by  refusing,  or'^by  not 
being  capable  of  executing  their  trust,  might  prevent  the 
tenant  in  tail  fit>m  exercising  the  power  given  him  by  the 
law  over  his  estate,  which  would  be  extremely  incon- 
venient, and  would  tend  to  the  introduction  of  perpe- 
tuities ^ 

And  so  a  cestui  que  trust  in  tail  may  not  only  bar  his  own 
issue  by  a  fine,  but  also  the  pers<9ns  in  remainder  or  re- 
version, unless  they  make  their  claim  within  the  time 
specified  by  the  statute  ^. 
Spfingiog  nic        A  springing  or  shifting  use  cannot  be  barred  by  a  fine 

levied  of  the  estate  out  of  which  such  springing  or  shifting 
use  is  to  arise,  unless  by  non-claim  for  five  years  after  it 


arises^. 


Therefore,  where  two  coheirs,  on  the  mairiage  of  one  of 
them,  conveyed  their  estate  to  trustees  to  the  use  of  the 
intended  husband  in  fee,  subject  to  a  proviso  that  in 
default  of  issue,  if  the  heirs  of  the  wife  should  pay  to  the 
heirs  of  the  husband  a  certain  sum,  the  remainder  in  fee 
limited  to  him  should  cease,  and  be  to  the  use  of  the  right 
heirs  of  the  wife.  Afterwards  the  husband  and  wife  levied 
a  fine  for  the  purpose  of  extinguishing  the  vrife's  right 
under  the  proviso,  and  settle  the  estate  on  the  husband 
and  his  heirs.  But  it  was  held  to  be  no  bar,  for  it  was  said 
that  this  proviso  was  within  the  reason  of  the  limitations 
allowed  in  the  Duke  of  NorfoWs  case,  where  it  was  said 
that  ftiture  interests,  springing  trusts,  or  trusts  executory, 
and  remainders  to  arise  upon  ftiture  contingencies,  were 
wholly  out  of  the  rule  and  reason  of  perpetuities,  if  they 
are  not  of  remote  consideration,  and  such  as  would  speedily 
wear  out ;  and  that  the  fine  could  not  bar  the  benefit  of 

^  1  Chan.  Ca.  213 ;  Cases  ^  Loyd  v.  Carew,  Show* 
temp.  Talbot,  43.  P.  C.  137. 

•  Basket  v.  Pierce,  1  Vern. 
a26. 
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this  proviso,  because  the  same  never  was  nor  cotdd  be  in       HNES. 
the  wife,  who  levied  the  fine.  : 

Dignities  and  titles  of  honour,  having  relation  to  some  l>>gnitiefc 
place,  are  entailable  by  the  crown,  as  tenements  within  the 
statute  de  donis,  yet  neither  the  donee  nor  his  issue  can 
bar  the  entail,  either  by  fine  or  other  means^  either  with 
respect  to  the  right  of  any  person  claiming  under  the 
person  levying  the  fine,  or  the  person  himself  who  levied 
it«. 

A  further  effect  of  fines  is  the  passing  estates  and  in-  Fine  pmes  the 
terests  of  married  women  in  the  inheritance  or  freehold  oovert 
of  lands  and  tenements  (i).  The  common  law,  we  have 
seen,  invests  the  husband  with  a  right  over  the  whole  of 
the  wife's  personalty,  and  entitles  him  to  the  rents  and 
profits  of  her  real  estate  during  the  coverture ;  it  fiirtfaer 
gives  him  an  estate  for  his  own  life  in  her  inheritance^  if 
Jie  was  actually  in  possession,  and  there  is  bom  any  issue 
capable  of  inheriting ;  but  the  same  law  which  confers  so 
much  on  the  husband,  will  not  allow  the  wife,  whilst  a  ' 
feme) covert,  to  enlarge  the  provision  for  him  out  of  her 
property,  or  to  strip  herself  of  any  claims  which  the  law 
gives  her  on  his ;  on  the  contrary,  jealous  of  his  great 
authority  over  her,  and  fearful  of  his  using  compulsion,  it 
creates  a  disability  in  her  to  give  her  consent  to  any  thing 
which  may  affect  her  right  or  claims  after  the  coverture, 
and  makes  all  acts  of  such  a  tendency  absolute  nullities : 
by  the  rigour  of  the  ancient  law,  this  rule  appears  to  have 
been  so  universally  applicable,  that  a  married  woman 

*  PurbecKs  case.  Show.  P.C.  ii ;  i  Co; Lit.  20, a,  n.  (3). 


(1)  And  this  effect  is*  not  confined  to  fines  levied  con- 
formably to  the  statute  of  Hen.  ^,  but  extends  to  every 
kind  of  fine,  as  well  without  as  with  proclamations ;  and 
whether  levied  in  the  "court  of  Common  Pleas  or  in  an 
inferior  court,  they  derive  their  operation  in  this  respect 
from  the  principles  of  the  common  law.    1  Cm.  2o8« 
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FINES.       could  in  BO  case  bind  herself  or  her  heirs  by  any  direct 

mode  of  alienation  ^.    But  afterward,  two  indirect  modes 

were  allowed,  namely,  fines  and  common  recoveries ;  for 
though  it  might  be  proper  to  incapacitate  the  wife  from 
being  influenced  by  the  husband  to  prejudice  herself  by 
any  ccmveyances  or  agreements  during  the  coverture,  yet 
justice  to  others  required  that  such  as  had  any  claim  on 
the  wife's  fireehold  or  inheritance,  should  not  be  forced  to 
postpone  their  suits  till  the  marriage  was  determined ;  and 
hence  the  common  law  allowed  a  jlidgment  against  the 
husband  and  wife  in  a  suit  for  her  land  to  be  as  conclusive 
as  if  given  against  a  feme  sole ;  whi<^  was  carried  so  far, 
that,  till  the  statute  of  Westminster  the  second,  judgment 
agcdnst  them,  even  on  default  in  a  possessory  acttcm  for 
the  vnfe's  fireehold,  dioye  the  wife  after  the  husbaiid's 
death  to  a  writ  of  ri^t  to  recover  her  land  ^  From  ena- 
bUug  the  husband  and  wife  to  defend  her  title,  and  making 
the  judgment  on  such  defence  to  be  conclusive^  permitting 
them  to  compound  the  suit  by  a  final  agrisement  of  record 
in  the  same  manner  as.  other  suitors,  was  no  great  or  diffi* 
cult  transitiony  more  especially  wheif  it  is  considered^  that 
in  the  case  of  femes  covert  fines  are  never  allowed  to  pass 
without'  a*  secret  examination  of  them  apart  firom  their 
husbands,  to  ascertain  whether  their  consent  be  the  result 
of  a  firee  choice,  or  of  the  husband's  compulfiiipe  influence. 
Such  theni",  i^pears  to  be  the  true  source,  wbence  may  be 
derived  the  present  force  of  fines  and  common  recoveries 
as  against  the  wife,  who  joins  in  them ;  for,  whatever  in 
point  of  bar  and  conclusion  was  their  effect,  when  in  suits 
really  adverse,  6f  course  attended  them,  when  they  were 
feigned,  and  in  that  form  they  gradually  rose  into  modes 


■^SeeCo.Lit  I2i,a.n.(i); 
1  Blac.  Com.  442  ;  but  see 
also  Mad.  Form.  Anglic. 
No.  148,  149;  Reev.  E.  L. 
gi»  whence  it  should  seem 
that  tho  wife's  right  to  dower 


in  the  lands  of  her  husband 
might  formerly  have  been 
barred  by  a  feoffment  made 
by  him  with  her  assent. 

^  See  2  Inst.  343. 

"  Co.  lit,  121,  a,n,(i). 
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of  alienation,  or,  a^  the  more  usual  phrase  is,  commpn      FINES. 

assurances.      This  mode   of  accpunting   for  a  married  """"" 

woman  being  permitted  to  alienate  her  real  rights  by  fine, 

though  not  by  any  instrument  or  act  strictly  or  nomin^ly 

a  conveyance,  leads  to  proving,  that  the  common  notion 

of  a  fine's  binding  femes  covert  merely  by  reason,  of  the 

secret  examination  of  th^m  by  the  judges  is  incorrect ;  for 

if  the  secret  examination  was  of  itself  so  operative,  the  law 

might,  and  sorely  would,  provide  the  means  of  adding. 

that  form  to  ordinary  conveyances,  and  SiO  make  these 

conclusive  tjo  femes  covert  equally  with  a  fine;  but  it  ia 

clearly  otherwise :  and,  except  in  the  case  of  conveyances 

by  custom  (i),  there  mtstbe.  ar  suit,  depending  for  the  free- 

hold  or  inheritance,  or  the  examination,  being  extrajudir 

cial^  will  be  inefiectual  »•    The  just  exfdanatinn,  therefore, 

of  the  subject  seema  to  be,  that  the  pendency  ^  %  i»al 

action  for  the  fireehold  of  tbe  landl,  in  consequeiM^  ojT 

previously  taking*  out  an  original  writ,  (witbout  whiek 

preliminary  even  at  this  d^y  a  fine  is  a  nullity)  shpuld  be 

deemed  the  primary  cause  of  the  fine's.  bindi9g  a,  fsoii9'« 

covert,  and  that  the  secret  examinatipn  of  her,  on  taking 

the  acknowledgment  of  the  fine,  is  co^y  a  aecondioy  cause 

of  this  operation  %  a  conclusion  which  receives  much 

countenance  from  the  circuinstaiipe  of  a  wife  b^ing  allowed 

at  the  conunon  law  to  levy  a  fine  by  attorney,  in  which 

case  it  is  hardly  to  be  conceived  that  she  could  have  been 

previously  examined  as  to  her  consent'  (a). 

°  2  Inst.  673 ;  Keilw.  4,  a,        *  See  Glanv.  1.  2,   c«  3 ; 
to  20,  a.  1  Cru.  108,  201. 

^  Co. lit.  121, a,  n.(2). 


(1)  By  the  custom  of  London  and  some  other  cities  a 
married  woman  may  bar  herself  by  deed  enrolled,  in  which 
case  she  is  privately  examined  \  and  this  custom,  with  re- 
spect to  the  city  of  London,  is  confirmed  by  34  81  35 
lien.  8,  c.  22 ;  and  see  Hob.  225. 

(2)  But  yet,  qaere^  for  the  force  of  the  warranty  con- 
tained in  tne  fine  ihould  seem  to  be  on  account  of  the 

private 
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FINES.  But  Upon  whateyer  principles  the  doctrine  of  a  fine's 

—"■"■"—""*'  binding  a  feme  covert  was  originally  founded^  it  is  now 

fully  established  that  by  joining  with  her  husband  in  lery- 
ing  a  fine  of  any  lands  of  which  the  husband  is  seised  in  her 
righti  she  may  completely  bar  herself  and  her  heirs  j  and 
the  estate  in  such  case  passes  wholly  from  the  wife,  and 
'  not-from  the  husband,  who  is  named  in  the  fine  (so  far  as. 
respects  her  interest)  merely  for  conformity,  the  fine  being 
considered  as  the  act  of  the  wife,  and  not  of  the  husband, 
and  the  conusee  is  in  by  her  only,  insomuch  that  although 
she  levy  the  fine  without  the  concurrence  of  her  husband, 
yet  if  he  does  not  enter  during  the  coverture,  it  will  bar 
her  after  his  deaths ;  and  so  if  the  fine  be  reversed,  the 
whole  estate  becomes  again  vested  in  her  as  before'. 
Dower,  But  though  it  was  always  admitted  that  a  fine  levied  by 

a  feme  covert  of  her  own  inheritance,  would  be  a  complete 
alienation,  and  an  absolute  bar  to  her  and  her  heirs,  yet  it 
was  formerly  held  that  it  would  not  bar  the  right  to  dower 
which  the  law  gives  her  in  the  estate  of  her  husband,  be- 
cause in  the  lifcf-time  of  the  husband,  this  is  but  a  contin- 
gent and  uncertain  interest,  depending  upon  the  event  of 
her  surviving  him ;  a  different  mode  of  reasoning  has  since, 
^  however,  prevailed,  and  it  is  now  an  established  doctrine 
that  the  wife's  joining  with  her  husband  in  levying  a  fine 
of  his-  estate  will»  unless  a  contrary  intent  be  expressed, 
bar  her  of  all  right  to  dower  out  of  such  estate ;  for  having 
no  interest  in  the  lands  comprised  in  the  fine  in  her  own 
right,  the  fine,  unless  the  contrary  appear,  must  be  sup- 
posed to  be  for  the  purpose  of  barring  that  which  she  has 

• 

'  Dougl.  44.  '  2  Co.  57,  b.  77,  b. 


private  examination,  for  it  is  no  part  of  the  judgment ;  and 
*  that  a  feme  .covert  may  bind  herself  by  warranty,  even  in  a 
fine  sur  concessit  has  been  expressly  holden,  and  an  action 
of  covenant  will  lie  against  her  upon  such  warranty.  See 
WoQtton  V.  Hale,  1  Mod.  ago ;  2  Saund.  180. 
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in  right  of  her  husband,  viz.  her  claim  to  dower  upon  hi|( 
decease*. 

So  also  will  a  fine  levied  by  her,  alienate  or  bar  her  right 
to  any  other  estate  or  interest  which  she  may  have  in  the 
lands  of  her  husband  comprised  in  the  fine ;  as  where  a 
man,  on  his  marriage,  entered  into  a  bond  and  judgment 
to  a  trustee  for  payment  of  a  sum  of  money  to  his  intended 
wife  if  she  should  survive  him,  and  the  wife  afterwards 
joined  with  her  husband  in  levying  a  fine  of  all  his  lands, 
it  was  holden  that  the  fine  barred  her  interest  in  the  judg- 
ment upon  the  bond,  as  well  as  her  claini  to  dower  out  of 
the  husband's  lands  ^ 

So  a  fine  levied  by  her  of  the  lands  settled  upon  her  for 
a  jointure  will  be  a  destruction  of  such  joint  estate  ". 

But  in  all  these  cases,  where  the^fine  has  been  said  to 
bar  the  rights  of  a  feme  covert,  it  is  to  be  understood  that 
the  fine  was  levied  with  that  intent ;  or  at  least  that  no 
contrary  intent  appear,  for  if  it  were  not  levied  with  an 
intent  to  alienate  or  bar  such  right,  it  will  be  prevented 
by  the  courts  of  equity  from  having  that  effect.  Where, 
therefore,  a  person,  upon  his  marriage,  settled  a  rent- 
charge  onhis  wife  for  her  life,  and  afterwards  she  joined  with 
her  husband  in  levying  a  fine  of  the  lands  chargeable  with 
the  payment  of  it,  for  securing  the  repayment  of  money  to 
a  mortgagee,  and  the  rent-charge  was  excepted  in  the 
conveyance,  it  was  decreed  by  the  Court  of  Chancery 
that  this  rent^harge  should  not  be  barred  or  affected  by 
the  fine\ 

So  where  a  jointure  was  made  to  issue  out  of  certain 
houses  which  were  afterwards  burnt  down,  and  the  wife 
joined  wi&  her  husband  in  levying  a  fine  of  the  land  for 
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•  See  Glanv.  1.  11,  c.  3;  173;  i  Leon.  285;  Dy.  358, 

ioCo.4g,b.  pl-49- 

»  See<zoorfncifc  V.  Skotbolt,        «  Solley  v.  Whitfield,  Rep. 

Pre^Ch.  333;  Gilb.Rep.i8.  T.  Finch.  227;   Nayler  v 

«  Co.  Lit  36,  b ;  1  Bulstr.  Baldwin,  1  Rep.C.  8vo.  13U 
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the  purpose  of  rising  money  to  rebiiOd  them,  this  waskdd 
not  to  affect  her  jointure,  it  having  been  agreed  at  ihe  tanei 
that  her  jointure  should  be  payable  out  of  the  rents  of  die 
new  houses  when  built^. 

And  whether  the  estates-  and  interests  which  may  be 
thus  barred  or  affected  by  fine  and  non-claim^  bdong  to 
natural  persons  or  civil  corporations,  the  operation  of  the 
fii^e  will  be  the  same.  For  the  statute  4  Hen.  7,  wst 
made  for  the  public  good,  and  to  settle  mens  iiAeritances, 
and  the  words  of  it  ought  therefore  to  be  construed  in  the 
most  extensive  sense  for  the  benefit  of  those  who  are  in 
possession  of  lands,  and  for  barring  the  rights  of  all  per- 
sons who  are  remiss  in  making  their  claims;  so  that 
although  the  words  of  the  statute  extend  to  natural  per- 
sons only  and  their  heirs,  and  no  mention  is  made  of  any 
corporation  or  successors,  yet  it  must  be  supposed  to  have 
been  the  intention  of  the  legislature  that  it  should  extend 
to  such  corporations  as  had  in  themselves  an  absolute 
estate  and  power  of  alienation^. 

But  it  is  otherwise,  as  we  have  before  seen,  of  ecclesias- 
tical corporations,  and  others  seised  of  lands  in  right  of 
their  churches,  these  being  restrained  by  positive  statutes 
from  alienating  any  of  their  possessions  to  the  prejudice 
of  their  successors  S  But  a  bishop,  dean,  vicar  or  pre- 
bendary may  be  barred  with  respect  to  his  own  life  estate 
in  lands  of  which  he  is  entitled  in  right  of  his  bishopric, 
8cc.  if  a  fine  be  levied  of  them,  and  he  neglect  to  make  his 
claim  vnthin  the  five  years. 

So  the  king  cannot  be  barred  by  a  fine  and  non-claim 
for  nullum  tempus  recurrit  regi,  the  law  supposing  him  to 
be  so  perpetually  employed  for  the  public  good,  as  not  to 
be  able  to  attend  to  his  private  interest ;  hence  no  delay  or 

^  Skin.  238;     Brind  v.  ■  Mag.  Col.  case,  11  Co. 

'  Brindy  i  Vera.  213.  7?*  h;    1  Rdl.  Rep.     i^\\ 

*  Croft  V.  Howell,  Plow.  rlowkU  v.  Cdtpenier,  sKeb. 

536.  775- 
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omission  on  his  part  in  making  his  claim  within  the  time       fUHES. 
limited  fof  others,  shall  bar  his  rights  ^  (i ).  — ,-— — 

So  it  has  been  resolved  in  the  construction  of  34  & 
35  H^n.  8y  c.  aOi  that  a  fine  levied  by  tenant  in  tail  of  the 
gift  of  the  crowni  where  there  is  a  reversion  or  remainder 
in  the  king,  shall  not  bar  the  issue  in  tail,  or  affect  such 
remainder  or  reversion^. 

A  fine  has  also  various  other  operations  besides  those 
already  noticed ;  as, 

1 .  A  fine  being  equipotent  with  a  judgment  of  a  court  of  EHoppel. 
reocMNip  and  all  persons  who.  are  parties  to' it  and  their  heirs 
being  for  eve^  concluded  from  averring  any  thing  deroga- 
tory to  ity  it  will  operate  as  an  estoppel  or  perpetual  bar 
against  the  persons  and  their  heirs  from  claiming  any 
estate  or  interest  contrary  to  the  fine.  Thus,  though  we 
have  seen  that  no  one  can  levy  a  fine  of  lands  but  one  who 
has  the  freehold,  yet  if  it  be  levied  by  a  termor,  it  will  be 
good  against  himself  though  void  as  to  strangers,  and  will 
operate  as  an  estoppel  against  his  claiming  any  thing  in 
the  lands  afterwards''. 

So  if  a  person  levy  a  fin^  of  a  future  right,  as  a  contin- 
gent remainder,  or  a  possibility,  it  will  bar  him,  and  all 
claiming  under  him,  by  way  of  estoppel,  from  claiming 
his  right  when  it  accrues,  though,  he  having  no  estate  in 
the  l^pd  at  the  time,  it  passed  no  interest*.  So  where  lands 
were  devised  to  two  trustees  and  the  survivor  of  them,  and 

*  Plowd.  538.  1  Burr.  96;  Pollexf.  54^ 

«  Co.Lit.372,b;T.Raym.  •  See   Weale    v.     Lower ^ 

349 ;  Sir  T.Jones,  252.  PoUexf.  54;  Feame's  C.  R. 

*  Co.  Lit.    251,  325,  a;  287. 
3  Co.  88,  90;  5  Ibid.  123; 


(i)  An  exception  to  this  rule  is^  however,  made  by 
9  Geo.  3,  c.  16,  by  which,  for  the  quiet  of  people's  pos- 
sessions, the  king  is  disabled  from  suing  for  any  manors, 
lands  or  hereditaments  where  the  right  has  not  accrued  to 
the  crown  within  sixty  years  thence  preceding. 

I  I  2 
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HNES.  the  heirs  and  assigns  of  the  survivor,  and  it  was  objected 
that  the  trustees  could  not  make  a  good  title  to  a  pur- 
chaser, they  not  having  a  fee-simple  under  such  devise, 
but  only  an  estate  of  freehold  during  their  joint  lives,  with 
a  contingent  remainder  in  fee  to  the  survivor  of  them^  the 
Lord  Chancellor  said,  that  a  fine  levied  by  the  trustees 
would  ensure  a  title  to  the  purchaser,  by  estoppel,  t.  e. 
would  estop  or  preclude  the  survivor  from  claiming  the 
fee-simple  which  would  accrue  to  him  upon  the  decease  of 
his  companion^  (1). 
Reieaie  and  A  fine  will  also,  in  some  cases,  operate  as*  a  release  of 

the  conusor's  right;  or  as  a  grant;  or  a  confirmation  of 
a  preceding  estate  in  the  conusee,  according.to  the  qoali^ 
of  the  estate  of  which  it  is  levied ;  as  if  one  joint-tenant 
levies  a  fine  of  the  land,  this  will  operate  as  a  release  of 
his  part  to  his  companion^.  But  if  one  coparcener  in  tail 
levy  a  fine  ctyme  ceo,  it  will  not  enure  by  way  of  release, 
but  by  way  of  grant,  because  a  fine  is  a  feofiinent  of  re- 
cord, and  one  coparcener  may  enfeoff  another;  it  will  also, 
in  this  case  be  a  discontinuance  and  al^ration  of  the 
estate^.  If  tenant  in  tail  bargain  and  sell  his  estate-tail  in 
fee,  and  then  levies  a  fine  to  the  bargainee,  the  fine  will 
operate  as  a  confirmation  of  the  estate  which  passed  by 
the  bargain  and  sale  K  So  if  tenant  in  tail  make  a  lease 
not  warranted  by  the  statute,  or  confess  a  judgment,  exe- 
cute a  mortgage  Or  other  encumbrance,  and  afterwards 
levies  a  fine,  it  will  operate  as  a  confirmation  of  such  en- 
cumbrances'^^    And  so  likewise  if  a  tenant  for  life  and 

the  remainder-man  iu  tail  join  in  granting  a  rent-chaige 

« 

'  Vick  V.  Edwards,  3  P.  ^  Co.Iit  I99,b,n.(83t). 

Wms.  372.  ^  Seymouf^s  case,  10  Co. 

»  Eustace  v.  Scawen,  Cro.  95.         •  ^ 

Jac.  6g6.  ^  1  £q.  Ca.  Abr.  257. 

_  »■ 

(1)  But  see  objections  to  a  fine  being  leivied  by  such 
trustees,  Feam.  C.R.  283,  and  Co.  lit  igi,  a^n.  (78) 
also  ante,  vol.  3,  c.  11,  s.  g. 
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in  fee  out  of  the  land,  and  then  leyy  a  fine  to  another,  the       fines. 
rent,  which  was  before  determinable,  will  be  confirmed  by  ^  ~ 

the  fine'. 

A  fine  will  also  operate  as  a  revocation  of  a  devise  pre*  BcTocmtum. 
viously  made  of  the  land  of  which  it  is  levied,  upon  the 
principle  that,  being  an  alteration  in  the  devisor's  estate, 
it  evinces  an  intention  in  him  to  vary  the  disposition  of 
it*.  But  where  this  reason  does  not  apply,  as  when  it  is 
levied  to  confirm  and  establish  the  estate  of  the  devisor, 
it  will  not  operate  as  a  revocation  \ 

A  fine  will  also,  in  some  cases,  operate  to  give  a  new 
estate  to  the  conusor,  as  a  fine  sur  grant  et  render;  this 
fine,  as  has  been  before  observed,  being  in  the  nature  of  a 
feoflbient  by  him  to  the  conusee  (i),  and  a  re-enfe'offment 
by  the  conusee  to  the  conusor.  If,  therefore,  a  person 
be  seised  of  an  estate,  ex  parte  matema,  and  in  a  fine  of 
this  kind  take  back  upon  the  render,  an  estate  to  him  and 
his  heirs,  the  estate  will  thenceforth  descend  to  his  heirs 
ex  parte  matema,  because  he  by  this  means  takes  a  new 
estate  in  the  nature  of  a  purchaser  *  (2). 

'  Holbeach   v.   Sanbeaeh,  TfciUe  v.  Z&Jkfe,  cited  3  Atk. 

Winch.  102.  743. 

■»  See po5^, tit. Devise, and  •  1  Inst.  31,  b;  Pricey. 

3  Wils.  12.  Idxngfwd,  1  Show.  Rep.  92; 

^  See  potlt^  and  iMhar  v.  Salk.  140 ;  Rep.  temp.  Holt, 

^irby,    3  P.  Wms.    169;  253. 

(1)  -The  seisinof  the  conusee  of  this  fine  has,  however, 
been!  held  to  be  an  instantaneous  seisin  only,  and  does  not 
therefore  entitle  his  wife  to  dower  out  of.tne  land.  1  Inst. 

3*1  fe- 
es) But  this  species  of  fine,  tur  done,  grants  render,  the 

student  is  to  observe,  is  the  only  fine  which  gives  a  new 

estate  to  the  conusse,  for  if  a  person  seised  ex  parte  ma-- 

terna,  as  above  mentioned,  .levy  a  fine  sw*  conusance  de 

droit  cofne  ceo,  to  the  use  of  himself  and  his-lieirs,  the  land 

will  neverthdess  continue  to  descend  to  his  maternal* 

heirs,  because  it  is  still  the  old  use,  which  will  follow  the 

^ntnre  of  the  land,  and  descend  as  the  land  would  have 

gone  if  no  fine  had  been  levied  of  it.  1  Salk.  59a;  2  Wils. 

19)  «  P.  Wms.  139. 
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A  further  effect  of  a  fine  is  when  levied  by  a  particula 
tenant  to  destroy  his  particular  estate  and  let  in  the 
reversion,  with  its  encumbrances,  if  any  subsist- upon  it. 
Thus,  if  there  be  tenant  in  tail,  with  the  immediate  rever- 
sion to  himself  in  fee,  and  he  levy  a  fine  of  his  estate,  the 
estate-tail  will  be  extinguished  and  merged  mthe  reversion, 
and  the  reversion  being  by  diis  means  brought  into  imme- 
diate possession,  it  will  become  liable  to  the  encumbrances 
of  all  those  who  were  previously  seised  of  it,  as  well  as  of 
him  who  levied  the  fine.  If,  thercffore,  such  tenant  in  tail 
encumber  his  estate,  and  his  heir  in  tail  levy  a  fine,  tiiis 
will  make  him  liable  to  discharge  the  encumbrances;  for 
by  extinguishing  the  intail,  he  let3  in  the  reversion,  and  of 
course  all  the  charges  to  which  it  was  subject'.  So  where 
a  person  tenant  in  tail,  with  remainder  in  feej  made  a 
lease  to  commence  in  fnturo,  (which  a  tenant  in  tail  has 
no  right  to  do)  and  died,  leaving  issue  a  son,  who  before 
the  commencement  of  his  lease  levied  a  fine,  this  was  hdd, 
by  barring  the  estate-tail,  to  let  in  the  remainder,  and 
confirm  the  lease 'i. 

So  also  where  a  person  who  is  tenant  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  reversion  in  fee  to  tnnt- 
self,  encumbers  his  estate,  and  his  son  upon  his  death 
levies  a  fine,  this  will  let  in  the  reversion  in  fee^  and  make 
it  liable  to  the  encumbrances  of  his  father'. 

Lastly,  a  fine,  come  ceo,  if  levied  by  a  person  who  is 
tenant  fi)r  life  only  of  the  land,  operates  as  a  forfeiture  of 
his  estate,  as  divesting  the  remainder  or  reversion^  and 
being  an  attempt  to  create  a  greater  estate  than  he  can 
lawfully  convey,  and  also  as  Amounting  to  a  renmciation 
of  the  feudal  connexion  between  him  and  his  lord*.    So  if 


'  1  Atk.  51. 

9  See    Symond$  v«   Cud' 
fnorCf  I  Show.  370 ;  1  Salk. 

t8;  4.  Mod.   1;   and  see 
irl  of  ^helbmne  v.  Bid- 
dulphf  4  Bro.  Par.  C.  594. 


'  Kinaiion  v.  Clark,  s 
Aik%  204;  but  contra,  had 
he  suffered  1^  recovery ;  Ibid. 
.  '  See  anie,  vol.  2,  p.  162 ; 
Co.  Lit.  251 ,  b;  Prec.  Ch. 
591;  Gilb.  Ten. -38.   . 
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he  accept  such  fine,  it  will  equally  incur  a  forfeiture  upon       FINES, 
similaor  principles ;  for  though  this  acceptance  does  not  """"^ 
digest  the  estate  of  hijai  in  reversion  or  remainder,  yet  it 
is  a  renijnciatioa  of  the  tenancy,  by  affirming,  on  record, 
the  reversion  to  be  in  a  stranger  ^ 

Where,  therefore,  A.  was  tenant  for  life,  with  remainder 
to  jB.  for  life,  and  A.  levied  a  fine  to  JB.  it  was  adjudged 
a  forfeiture  of  both  their  estates,  for  by  their  own  act,  and 
on  record,  they  had  denied  the  reversion  to  be  in  the  lord, 
the  01)6  by  giving  and  the  other  by  receiving  it". 

So  where  A*  was  tenant  for  life,  remainder  to  B»  for  life^ 
remainder  to  C.  in  tail,  remainder  to  £.  in  fee,  and  B,  the 
second  tenant  for  life  levied  a  fine  come  ceo,  8cc.  to  a 
stranger,- it  was  adjudged  to  be  a  forfeiture  of  his  remain^  •  • 
der  for  life,  and  that  upon  the  death  of  A.,  C.  the  next  iQ 
remainder  to  B.  might  enter,  because  this  species  of  fine, 
a^  has  been  before  observed^  supposes  a  prior  gift  in  feer 
simple^  which  he  could  not  lawfidly  make,  whilst  the  estate 
for  life  of  A.  and  the  remainder  in  tail  to  C.  were  subsist- 
ing ;  apd  though  A/s  remainder  in  fee  at  the  time  the  fine 
was  levied,  was  only  contingent,  t.e.  expectant  on  the 
death  of  C.  without  issue,  yet  acoording  to  the  doc)trine  , 
before  stated,  the  fine  passes  a  fee^imple  in  possesion  by 
estoppels 

And  if  such  tenant  for  life  be  of  a  rent,  a  common  ad- 
vovirson,  or  other  incorporeal  hereditament  lying  in  giant, 
it  will  be  the  same;  for  though  in  this  case  the  reversion  is 
not  divested,  yet  it  being  a  solemn  and  public  renuncia- 
tion of  the  estate  for  life,  in  a  court  of  record,  it  is  held  to 
amount  to  a  forfeiture^. 

But  where  the  person  who  has  the  next  estate  of  inhe- 
ritanee  joins  with  the  tenant  for  life  in  levying  the  fine,  it 
will  be  no  forfeiture,  because  done  with  the  concurrence 

'  Co.  Lit.  152,  a;  Sclbid*  '  Garret    v.   Blizard,    i 

n.  (1 ) ;  9  €d.  to6^  b.  Rol.  Abr.  855. 

*  Smith  V.  Abellf  2  Lev.  '  Co.  Lit.  25i|b;  1  Cm. 
1102 ;  Co.  Read,  3* 

I  I 
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FINES.  -     of  him  who  alone  could  be  injured  by  it ;  each  party  there- 
"■"■""^^""^  fore  in  this  case  is  construed  to  pass  his  own  particular  in- 
terest, and  in  that  order  of  time  which  the  law  allows, 
namely,  first,  the  person  in  remainder,  and  then  the  tenant 
for  life'.      . 

But  this  operation  of  a  fine,  however,  in  incurring  a  for- 
feiture of  an  estate  for  life,  must,  in  every  instance  which 
has  been  put,  be  understood  as  said  of  a  fine  ntr  camuanu 
de  droit  come  ceo,  S^c.  or  a  fine  sur  done^  grant  et  render,  and 
not  of  a  fine  sur  conusance  de  droit  tamtumj  or  sur  concessit, 
because  these  latter  fines  do  not,  like  the  two  preceding 
ones,  suppose  a  prior  gift  in  fee,  but  operate  merely  as  a 
grant  of  the  particular  estate  which  the  conusor  has  in 
liim,  without  divesting  the  estate  in  remainder  or  rever- 
sion*. They  must  also  be  understood  to  be  levied  by  those 
who  possess  or  may  possess  the  legal  estate  in  the  land, 
and  not  by  persons  who  are  cestui  que  trusts  only  of  the 
land ;  for  as  a  fine  levied  by  a  cestui  que  trusicsaxnot  divest 
or  affect  the  remainder  or  reversion,  such  a  fine  is  con- 
strued in  equity  to  pass  such  interest  only  as  the  conua<^ 
,  'has  a  lawful  power  to  dispose  of  ^. 

And  it  is  said  by  Coke,  that  a  fine  levied  by  a  c<^y- 
holder  will  be  an  absolute  forfeiture  of  his  estate,  and  his 
Estate  being  absolutely  gone,  and  not  voidable  only,  no 
assent  or  act  of  the  lord  can  operate  as  a  waiver  of  the 
forfeiture*. 

» 

VIII.   Th«  Means  by  which  a  Fine  mat   bb 

AVOIDED. 

With  respect  to  thid  head  of  inquiry,  it  is  to  be  ob- 
served, that  at4he  <^ommon  law  there  were  four  modes  of 

•  Bredon'%  case,  i  Co.  76 ;  *  a  P.  Wms.  146 ;  3  Alk. 
I  Vent.  100.  729. 

•  Pigott  V.  Salisbury f  a  *  Sup.toCo.CopYh.c.ii; 
Mod.  log.  but  see  Doe  v.  nilUer,  3 

Dumf.  8c  East,  i6s. 
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avoiding  a  fine ;  viz,  two  by  matter  of  record,  and  two  by      fines. 
acts  in  pais.    Those  by  matter  of  record  were,  1 .  a  real  — — — — 
action  commenced  within  a  year  and  a  day  after  the  fine 
was  levied;  and  2.  an  entry  of  a  claim  upon  the  foot  of 
the  record  of  the  fine  itself.    Those  by  acts  in  pais  were, 
1  •  a  lawful  entry  upon  the  land ;  or,  if  that  could  not  be 
done,  then,  s.  by  a  continual  claim*  But  now,  by  4  Hen.  7, 
0.94,  it  is  enacted,  that  all  persons  ^ected  by  a  fine 
levied  wifth  proclamations,  in  pursuance  of  that  act,  shall 
pursue  their  title  by  way  of  action,  or  lawful  entry ;  so 
that  now  an  entry  of  claim  upon  the  record  of  the  fine 
would  be  ineffectual,  to  avoid  a  fine  levied  under  that  act  *. 
And  a  fine  being  considered  as  a  judgment  given  in  a 
court  of  record,  it  may  also  be  avoided' by  a  reversal  of 
such  judgment  in  a  writ  of  error,  to  be  brought  by  the 
person  who  would  have  been  entitled  to  the  land  if  the 
fine  had  not  been  levied,  either  in  the  court  where  . 
the  judgment  was  given,  if  the  error  arise  firom  some  de- 
fect of  process,  or  matter  of  &ct ;  or,  if  firom  any  erroneous 
opinion  of  the  judges,  then  in  some  court  which  has  an 
appellant  Jurisdiction  over  such  court:  or  a  fine  may  be 
avoided  even  by  simple  application  to  the  court  where  the 
matter  is  pending,  if  made  before-  the  fine  is  wholly  com- 
plete ;  or,  although  it  be  complete,  if  obtained  4>y  trick  or      - 
surprise®. 

But  1.  Of  avoiding  the  effects  of  a  fine  by  entry «  Avoidance  of 

Where  the  operation  of  a  fine  has  not  been  such  as  ^*  ^^  *'"^' 
to  work  a  discontinuance  of  the  estate  of  a  person  who 
seeks  to  avoid  it,  he  may  avoid  the  fine  by  actual  entry 
upon  the  land  of  which  the  fine  is  levied,  within  five  years 
from  the  day  on  which  the  last  proclamation  was  made ; 
but  if  he  has  only  a  right  of  action,  and  his  entry  be  taken 
away,  as  where  the  fine  operates  as  a  discontinuance  of 

^  See  Plowd.  359 ;  2  Inst.    3  Blac.  Rep.  359. 
518;  Co.  Lit  352,  b,  n.  (1) ;       *  See  1  Cru.  316^  3'17>330. 
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tiHMS.       the  mrtitte,  there  a  claim  or  actual  entky  pn  the  hMlfdwtf 
'     not  presenre  his  right,  or  ayoid  the  fine; : because,  tbongb 
he  has  a  right  to  the  Jand,  yet  since  he  has  not  pvratted  U 
in  the  mamiflr  the  law  haa  preaoriJied,  it  ia  aa  iMffectaal  - 
aa  if  he  had  done  nothingT. 

And  a  man  tiiaH  has  a  lightof  en^^  may  empower 
another  to  enter  for  him,  and  aucb  entry  ia  aaffioient  to 
avoid  a  fine;  for  whai another  doea  by  command  or  diieo*- 
tion  is  looked  upon  to  be  his  own  act'.  Bixt  if  a  another 
Man  enters  in  my  name,  and  witiiout  my  diracli<Hi»  this 
does  not  avoid  the  fine,  or  preserve  any  righl^  because  die 
staiate  pieserves  my  right,  only  ia  case  I  pursue  it  by 
enliry,  &c  m  five  yean ;  but  what  a  stranger  does  in  my 
name,  without  my  direction,  is  not  my  act,  and  conse- 
quently cannot  avoid  the  fine;  yet,  in  this  case,  if  a 
strangier  enters  without  my  direction,  and  I  agree  to  and 
approve  of  the  entry  within  five  years^  this  is  sufficient  to 
avoid  the  fine,  because  my  subsequent  assent  and  appro* 
bation  is  equivalent  to  a  precedent  comtnfmd,  and  there- 
fore the  act  of  another  by  my  direction  is  my  own^ 

An  entry  may  be  made  by  one  joint-tenant,  coparcener 
or  tenant  in  common,  for  the  rest,  and  it  will  be  sufficient 
to  avoid  the  effect  of  a  fine,  as  to  the  odicr  joint-tenant, 
coparcener,  or  tenant  in  common  ^ 

Also,  a  person  entitled  in  remainder  or  reversion^  or  the 
lord  of  a  copyholder,  may  enter  in  the  name  of  the .  parti- 
cular tenant  or  th^copyho]det,'and  such  entry  mil.  pre- 
serve those  particular  interests  as  well  as  thnr  own  estates: 
so  likewise  the  entry  may  be  made  by  such  paiticular 
tenants. to  save  the  rights  of  the  remainder<4nen  or  rever- 
sionen,  or  the  lord,  on  account  of  Ae  privity  of  the  estate 
which  subsists  between  them :  so  a  guardian  in  soccage, 

'  iVem.  ai2.  g  Co.   106,  a;    Cro.  Eliz. 

s  Moor,  ^50.  561 ;  Co.  lit.  945 ;  t  Inst. 

^  Pollard    V.    LHiierall,  agS,  a» 

Poph.    103 ;    Moor,   457 ;  '  1  Cra.  344. 
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or  by  nurtare  only,  may  enter  in  the  namt  of  his  ^afd,        FWES. 
and  it  will  save  his  ri^t*'.  ' 

The  entry  to  be  made  to  avoid  a  fine  must  be  an  actual 
entry  cm  Ae  land  itself,  and  made  with  the  express  view; 
of  claiming  the  fteehold  against  the  fine  ^;  unless  the  party 
is  prevented^  from  making  such  entry  by  force,  in  which 
case  ademaod  of  thfe  freehold,  cts  near  the  Iwd  as  he  cadr 
safely  go,  is  allowed,  from  the  necessity  of  the  ease,  to  be 
effeetaalBsaiiactudi  entry  "^^ 

The  delivery  of  a  declaration  hi  ejectmetit  will  not  there* 
&re  amount  to  snch  an  entry  as  vriU  afK>id  a  ftne^.even 
though  the  defeodiant  appears  to  it,  and  ocmfesses  leasey 
entry  and  ouster;  fbrdiere  must  be  an  abtual entry. lAade 
ammo  damandi,  whereas  in  an  ^ectment  there  n  only  a 
fictitious  or  supposed  entry,  for  the  purpose  of  making  a 
demise :  and.the  entry  must  be  made  before  the  timie  when 
tiie  demise  is  laid*^. 

But  where  the  right  of  entry  is  takesn  away  by  a  discon*  AToidance  by 
tinuaace,  the  partjr  nmst  make  hisdaim  by «»tipnin  order  ''«~ 
to. avoid  the  fine.    The  suing  oat  of  a  writ,  and  delivering 
it  to  the  sheriff,  will  not,  however,  amount  to  a  pursuing 
a  claim  or  title  by  way  of  action,  unless  the  writ  be  also 
returned  by  the  sheriffs. 

Aipul  by  the  4  &  5  Anne,  o,  16,  it  is  declared,  that  no 
claim  or  entry,  to  be  made  of  or  upon  atiy  lands,  shall  be 
of  wdxy  force  or  effect  to  avoid  any  fine  levied, .  or  to  be 
levied,  with  proclamations,  unless  upon  such  entry  or 
claim  an  actioii  shaH  be  commenced  within  one  year  next 
after  the  making  such  entry  or  claikn,  andprosecuted  with 

•^  See  Shep.  Touch.   33;    319;  Vent.  42;  3  Burr.  1897; 


g  Co.  106,  a. 

'  Skin.  41 2;  Dongl.  484. 
">  Lit.  s.  419;    Co.  lit. 

""  Clerk   V.    Rcmett    and 
Phillips,  Mod.  10;  Saund. 


Dougl.  468;  Berrington  v. 
Parkhurst^  2  Str.  1086;  4  Br. 
P-C.  3e3,andi25. 

^  Rt7^hUgK&  case,  2  Leon. 
221. 
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It  is  also  to  be  observed,  that  if  the  claim  be  made  by 
action,  it  must  be  a  real  action,  so  that  an  ejectment  will 
not*su£Bce;  nor  is  a  bill  in  Chancery  such  a  claim  under 
the  statute  4  Hen.  7,  as  wiU  avoid  a  fine'.  Unless  in  the 
case  of  a  trust  estate,  where  no  entry  or  claim,  or  other 
legal  act,  by  the  ceshd  que  trust,  will  be  sufficient  to  avoid 
the  fine,  or  suspend  the  bar  arising  fitom  the  non-claim, 
it  can  therefore  only  be  done  by  bill  in  Chancery,  as  the 
claim  to  avoid  a  fine  ought  to  be  of  a*  nature  which  cor* 
responds  with  the  estate^.  And  evea  where  the  subject 
matter  of  the  suit  is  of  legal  jurisdiction,  the  filing  of  a 
bill  in  a  court  of  equity  will,  in  some  instances,  prevent 
the  bar  arising  finom  a  fine  and  non-claim :  as  in  cases  of 
this  kind,  the  court  will  direct  a  trial  at  law,  with  an 
order  that  the  defendants  shall  not  set  up  the  fine  in  bar  of 
the  plaintifis  claim,  upon  the  same  principle  that  it  some- 
times directs  that  the  defendants  in  a  suit  at  law  shall  not 
plead  the  statute  of  limitations'. 

Lastly,  a  fine  may  be.  avoided,  or  at  least  its  operation 
be  annulled  or  controlled  by  a  court  of  equity,  in  ell 
cases  where  firaud  or  other  malpractice  has  been  used 
in  obtaining  it ;  that  court  does  not,  however,  in  these 
cases,  set  aside  the  fine,  or  even  send  the  party  aggrieved 
to  the  court  of  Conunon  Pleas  to  procure  a  reversal,  but 
it  considers  all  those  who  are  in  possession  of  the  estate 
under  such  fine  to  be  trustees  for  the  persons  who  have 
been  defirauded,  and  decrees  a  conveyance  accordingly'. 

We  have  said  generally  that  entry  or  daiin  must  be  nuide 
within  five  years  from  the  last  proclamation  to  avoid  a 
fine  levied  in  piusuance  of  the  statute  of  4  Hen.  7.  But  it 
will  be  proper  to  inquire  more  particularly  into  this  point. 


p  Comb.  349 ;  s  Blac. 
Rep.  994;  DaUs.  116. 

^  1  Ch.  Ca.  s68,  278 ;  2 
Blac.  Rep.  994. 

'  a  Atk.  389;  Pincke  v. 


TkormfcroftCf  1  Br.  Ch.  Rep. 
289;!  Cm.  366. 
'  -See  cases  cited,  1  Cro* 

360. 
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and  consider  the  operation  of  the  several  savings  in  that       FINES. 
statute  relative  to  the  same  subject;  as  to  which  it  is  to  ' 

be  observed^  that  although  the  statutes  of  4  Hen.  7,  c.  24, 
and  32  Hen.  8^  c.  36,  have  made  the  operation  of  fines    . 
stronger  against  parties  and  privies  than  they  were  at  com- 
mon law,  (for  by  them  the  issue  in  tail  is  bound,  though  not 
those  in  remainder  or  reversion),  yet  have  they  enlarged  the 
privilege  that  strangers  had  at  common  law  to  avoid  them ; 
for  upon  these  statutes  they  have  five  years  from  the  fine 
to  make  their  jclaim,  where  they  have  a  present  right  at 
the  time  of  the  fine  levied ;  and  where  it  accrues  after  the^ 
fine  was  levied,  they  have  five  years  from  the  time  of  such 
accruer;  whereas,  by  the  comnum  law,  in  both  these       '       1 
cases,  a  stranger  had  only  a  year  from  the  entiy  of  the 
king's  silver,  at  which  time  the  land  pas8ed^ 

But  the  third  section  of  the  statute  4  Hen.  7,  saves  to  all  Firgt  saving  m 
persons  and  their  heirs  such  right,  &c.  as  they  had  in  the 
lands  at  the  time  the  fine  is  engrossed,  so  that  they  make 
their  claim,  by  way  of  action  or  entry,  within  five  years 
after  the  proclamations  shall  have  been  completed.  All 
persons,  therefore,  having  a  present  right  or  title  to  lands, 
of  which  a  fine  with  proclamations  is  levied,  are  allowed 
five  years,  to  be  accounted  firom  the  day  on  which  the 
last  of  the  three  proclamations  required  by  the  statute  was 
made,  to  claim  their  right  "•  And  although  the  fine  be 
so  levied  as  not  to  occasion  any  transmutation  of  posses- 
sion, but  the  conusor  continue  to  be  in  possession  of  the 
old  use,  yet  the  statute  wiU*  equally  bar  the  rights  of  all 
claimaatsnot  pursuing  the  titles- wittun  the  period. allowed 
by  the  statute  ^ 

If,  therefore,  tenant  in  tail  be  disseised,  and  the  dis- 
seisor levy  a  fine  with  proclamations,  the  disseisee  has 
five  years  allowed  him,  by  the  first  saving  of  the  statute, 
to  make  his  claim,  because  he  is  the  person  who  has  the 

•  See  Sugd.  Vend.  &  Pur.        »  Shro.  Touch.  30. 
168.  '  «  Wils.  19. 
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FINES.  first  right  at  the  time  of  the  fine  being  levied;  but  if  he 
omit  to  make  his  claim,  at  that  time,  both  himself  and 
issue  are  for  ever  bQund  '•  And  though  the  disseisee  should 
die  before  the  five  years  be  expired^  the  issue  will  not  be 
entitled  to  a  fresh  period  of  five  yean  in  which  to  make 
their  claim,  but  so  much  only  of  the  five  years  allowed 
to  their  ancestor  as  was  not  detennined  at  his  death'. 
Because  as  this  saving  oi  the  statute  allows  only  one 
period  of  five  years  to  him  and  his  heirs,  and  nothing 
prevented  his  claiming  in  his  life-time,  the  time  began  to 
run  from  the  completion  of  the  fine. 
Second  saviog.       But  the  fourth  section  (commonly  called  the  second 

saving)  of  that  act,  saves  to  all  other  persons  such  right 
as  shall  first  accrue  to  them  after  the  fine  levied,  so  that 
they  pursue  their  right  within  five  years  ficom  the  time  of 
#such  right  accruing. 

If,  therefore,  tenant  in  tail  bargain  and  sell  his  lands, 
'  6r  discontinue  the  intail,  and  the  bargainee  or  discon- 
tinuee  levies  a  fine,  though  five  years  pass  in  the  life  of 
the  tenant  in  tail,  yet  the  issue  shall  have  five  years  after 
his  death  to  avoid  the  fine ;  for  his  father  having  relin- 
quished all  his  right  by  the  bargain  and  sale,  could  not 
-claim  any  right  against  his  own  gift ;  the  issue^  therefoie, 
4n  this  case,  comes  wi^in  the  second  saving  of  the  statute, 
because  he  is  the  first  to  whom  the  right  of  avoiding  the 
fine  accrued  after  the  fine  levied  *. 

But  those  who  claim  under  the  person  to  whom  such 
right  accrues,  are  not  within  this  saving  of  the  act,  but 
are  aUowed  so  much  only  of  the  five  years  as  have  not 
elapsed  in  the  life-time  of  their  ancestor;  because  no 
person  is  within  the  second  saving,  but  he  to  whom  the 
right  of  avoiding  the  ime  first  accrued ;  and,  in  this  case, 

y  3  Co.  87,  b;  Cro.  Eliz.  *  Dyer,  3 ;  Plowd.  374 ; 
8g6;Co.Lit.  372.  3  Co.  87,  b;    Ptnyston  v. 

*  3  Co.  87,b;  Shep.T.  30.    Lyster,  Cro.  Eliz.  896. 
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{he  right  int  deemed  to  thar  aaeest«T,  and  net  to       funs. 
ttcm«»(i); ' — 

So  if  tenant  in  tail  discontimie  hifl  estate  by  feoffioAeot 
or  otherwise,  reserving'  a  rent,  and  dies,  and  the  issue  in 
tail  accepts  of  rent  from  the  feofiee  or  diseontinnee,  who 
afterwards  levies  a  fin6  with  prodamations,  the  issue  in 
tail  is  precluded  by  the  acceptance  of  rent  from  claiming 
the  estate-tail ;  but  upon  the  death  of  such  issue  in  tail, 
his  issue  will  hare  five  years  to  avoid  the  fine,  because  he 
was  the  first  person  to  whom  Ae  right  of  reversing  the  . 
fine  accrued  ^ 

80  if  tenant  in  tail  (whether  it  be  of  a  legal  or  a  trust 
estate)  levy  a  fine,  and  five  years  non-claim  pass,  and 
afterwards  dies  without  issue,  the  persons  in  remainder  or 
reversion  will  have  five  years  firom  his  death  to  make  their 
daim  before  they  will  be  barred ;  because  their  right  did 
not  accrue  till  the  death  of  the  tenant  in  tail  without 
issue,  which  brings  ihem  within  the  second  saving  of  the 
statute  *. 

Also,  if  a  mortgagee  be  disseised,  and  five  years  pass 
after  the  proclamations,  the  mortgagee  is  hereby  barred; 
but  if  the  mortgagor  pays  or  renders  his  moneys  he  has 
five  years  to  prosecute  his  right  by  the  second  saving  in 
the  act,  because  his  title  did  not  accrue  till  the  payment  of 
the  money  •. 

Again,  if  a -fine  be  levied  by  a  husband  of  his  lands, 
•and  fivje  years  pass  without  claim,  the  wife  is  not  barred 

^  See  Plowd.  374;  3  Co.  ^  Plow.  374;  T.  Haym. 
87,  b ;  Cro.  Eliz.  896.  151. 

•  Shep.  Touch.  33.  *  Plow.  373. 


»M^    J 


(1)  Southcote  and  Everson,  Justices,  it  appears,  dis- 
sented from  this  opinion,  upon  the  principle,  that  every 
issue  in  tail  should  have  five  years  to  make  his  claim,  as 
of  a  new  right  accrued  to  him  performam  doni:  but  this 
prindple  was  wholly  disallowed  by  the  Chief  Justices  Dyer 
and  Catline.  See  Aow.  374. 
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TINES.       of  her  doWer,  but  will  be  allowed  five  years  from  the  death 

of  her  husband  to  make  her  claim,  because  her  title  to 

dower  was  not  complete  till  her  husband's  decease^  (i). 
And  if  her  title  is  prevented  by  any  means  from  accruing  till 
some  time  after  the  death  of  her  husband,  as  by  his  being 
under  outlawry  at  the  time,  or  the  like,  she  shall  have 
five  years  after  the  reversal  of  the  outlawry,  or  other  in- 
tervening impediment  to  make  her  claim'. 

And  so  in  all  other  cases,  where,  at  the  time  the  fine  is. 
levied,  the  party  entitled  to  the  land,  or  any  interest  in  the 
land,  is  prevented  by  any  legal  obstacle  from  pursuing 
his  daim,  or  his  right  be  not  then  accrued,  he  is  within  the 
second  saving  of  the  act,  and  shall  have  five  years  after  the 
accruer  of  the  right  to  the  removal  of  the  obstacle.  Thus, 
where,'  upon  the  death  of  a  lessee,  the  lessor  entered  and 
levied  a  fine  with  proclam$Ltions,  and  five  years  passed 
before  administration  was  granted  of  the  lessee's  effects, 
the  administrator  was  held  to  be  within  the  second  saving 
of  the  act,  and  therefore  entitled  to  the  five  years  to  pursue 
his  right  from  the  time  the  administration  was  granted;  for 
till  then  he  could  not  put  in  his  claim  \ 

Strangers  to  fines  having  several  and  distinct  rights  by 
several  titles,  occurring  at  different  times,  shall  have  several 
periods  of  five  years  allowed  them  to  avoid  the  fine ;  that  is 
to  say,  five  years  after  the  accruing  of  each  title,  so  that  if 
a  right  accrues  to  a  stranger  when  a  fine  is  levied,  which 
he  neglects  to  pursue  withm  the  time  limited  by  the  statute, 

»  How.  373 ;  2  Co.  93,  a ;        »  MemdUi^s  case, .  13  Co. 
Dampoft  V.  WHgfU^  ^y^h    ^9* 
324.  ^  Scandforifn  case,   Cro. 

Jac.  61  • 


(1)  Plowden  was  of  opinion,  that,  in  a  case  of  this  kind, 
tho  wife  was  not  confined  to  five  years,  but  mi^t  make  her 
claim  at  any  time,  see  Plpw.  Com.  p.  373rBut  the  con- 
trary is  now  .fully  established  to  be  the  law. 
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and  another  right  accrues  to  bim  afterwardfiy  be  cofnes       itNES. 
within  the  second  saving  of  the  act*  (i).  " 

Thus  if  lessee  for  life  or  years  makes  a  feoffment  and 
levies  a  fine^  and  five  years  pass  without  edtry  or  claim  by 
the  reversioner,  and  then  the  lessee  dies,  the  reversioner  has 
five  years  firom  the  death  of  the  tenant  for  life  to  make  his 
claim,  because  he  has  two  different  rights  in  this  case  upon 
the  feoffinent  and  fine ;  one  immediately  accrues  by  the 
act  of  the  lessee  in  committing  the  forfeiture ;  the  other 
upon  the  death  of  the  lessee  or  expiration  of  the  term,  and 
therefore  he  shall  not  forfeit  the  last  by  omittiug  to  take         , 
advantage  of  the  first ;  wherefore,  if  the  reversioner  omits 
to  enter  upon  the  breach  of  the  condition  in  law,  yet  his 
old  rights  which  accrues  upon  the  death  of  die  lessee,  or 
expiration  of  the  term,  still  continuing,  is  saved  by  the 
statute,  which  preserves  future  rights,  as  well  as  those  in 
prasenti\    But  no  person  who  is  within  the  first  saving  of 
the  statute  can  be  comprehended  within  the  second,  unless 
the  second  right  which  accrues  to  him  is  different  from  the 
first ;  therefore,  if  tenant  in  tail  makes  a  lease  for  life,  and 
so  discontinues  the  entail, 'and  then  levies  a  fine  with  pro- 
clamations, and  dies  without  issue,  and  five  years  pass . 

^  Shep.  Touch.  34;  1  Cm.  2ig;   Moor,  71 ;  Laund  v 

237.  Tucker^  Cro.  JEliz.  254;    3 

^  WhaIeyy,Tantred,\yent.  Co.  78,b;   Cro.  Car.  157; 

241 ;  3  Keo.  37, 110 ;  Raym.  1  Atk.  571,  S.  P. 


(1)  But  it  is  said  by  Coke,  that  if  lessee  for  years  be 
ousted^  and  he  in  reversion  disseised,  and  the  disseisor  levy 
a  fine,  this,  and  five  yea^  non-claim,  shall  bar  both,  and 
the  lessor  shall  not  have  another  five  years  after  the  ex- 

Eiration  of  the  term,  because  the  lessee  forvears  may  have 
is  ejectment,  and  the  lessor  his  assize.  dmI  if  the  lessee 
for  life  be  disseised,  the  reversioner  shall  have  five  years 
after  the  death  of  the  particular  tenant,  because  he  can 
have  no  action  to  recover  thelreehold.  g  Co.  I05,b;  Co. 
Lit.'  250  I  Plow.  374 ;  $ed  quarty  et  vide  Fermor'n  case, 
3  Co.  77  ;  1  Cru.  239. 

VOL.    IV.  K  K 
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FI^ES.        without  any  entry  or  claim^  the  remainder-man  is  barred| 

'    and  shall  not  have  a  new  period  of  five  years  after  the  death 

'  of  the  lessee,  because  he  had  no  other  title  than  that  which  " 

he  had  before ;  for  upon  the  death  of  tenant  in  tail  without 

issue  his  title  commenced^  and  he  shall  be  allowed  but  five 

years  from  thence  to  preserve  it  ^ 

But  if  lands  are  extended  on  two  statutes,  and  the  person 
•  who  is  seised  of  the  land  levies  a  fine^  though  the  conusee 
of  the  first  statute  must  make  his  claim  within  five  years 
after  the  fine  has  been  levied,  Otherwise  he  will  be  for  ever 
barred,  yet  the  conusee  of  the  other  statute  need  not  make 
his  claim  until  satisfaction  has  be,en  entered  upon  record 
on  the  first  statute,  because  that  is  the  only  proper  deter* 
mihation  of  an  extent,  so  that  he  will  have  five  years 
allowed  him  from  that  time  to  avoid  the  fine  by  the  second 
saving  in  the  statute  4  Hen.  7 ;  because  until  then  his  right 
did  not  accrue*. 

And  if  'there  be  tenant  for  life,  the  remainder  to  B.  in 
tail,  and  the  lessee  levy  a  fine,  J3.  being  out  of  the  realm; 
if  B.  die  beyond  sea,  the  issue  in  tail  is  at  large  to  avoid 
the  fine  when  he  pleases,  for  that  clause  of  the  4  Hen.  7, 
c.  24,  which  gives  persons  out  of  the  realm,  infants,  &c.  and 
their  heirs,  five  years  after  their  impediments  removed, 
to  pursue  their  right,  cannot  be  extended  to  this  case,  be- 
cause B,  being  dead,  cannot  return  into  the  realm  to  make 
his  claim^  and  the  clause  limits  five  years  to  him  and  his 
heirs  after  his  return,  whjch  is  now  become  impossible^ 

The  statute  4  Hen.  7,  we  have  seen,  does  not  extend  to 
the  possessions  of  the  church ;  but  yet  in  case  a  bishop, 
dean,  vicar  or  prebendary,  should  neglect  to  make  his 
claim  within  five  years  after  a  fine  levied  of  an  estate  to 
w]iich  he  was  entitled  in  right  of  his  bishoprick^  &€.  he 
will  be  barred  during  his  life,  but  his  successor  will  be 

*  Salvin  v.  Clerhj  Cro.  Skiii.  26b  ;•  S.  C.  Lords 
Car.  156;  W.Jones,  211.  Journals,  vol.  16,   p.  454; 

*  Deighton  v,    Grenvill^,  Cruise  on  Fines,  342. 
2Ventr.  333;   1  Show.  36;  «*  2  Inst.  619' 
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allowed  five  years  to  avoid  the  fine,  from  the  time  of  his      nNES. 
becoming  entitled  to  the  lands  "*• 

And  in  like  manner,  a  fine  will  bar  all  persons  having 
life  interests  in  offices  annexed  to  lands,  unless  they  make 
their  claim  within  five  years  after  the  fine  was  levied,  bat 
each  officer  will  be  allowed  that  period  to  avoid  the  fine 
ftom  the  time  he  became  entitled.  Thus,  where  a  copy** 
holder  of  a  dean  and  chapter  levied  a  fine  with  prodama* 
tions,  and  five  years  passed  without  any  claim  by  him  who 
was  dean,  at  the  time  of  the  fine,  yet  the  succeeding  dean 
was. not  bound  by  the  fine,  because  if  that  wer^  allowed, 
the  statutes  of  i  Eliz.  c.  rg,  and  13  Eliz.  c.  10,  would  be  of 
little  use  to  restrain  alienations ;  for  by  combination  be- 
tween the  dean  and  tenant,  all  lands  belonging  to.  the 
chapter  might  be  aliened,  and  their  successors  barred  by 
fine  and  non-claim^ 

Hiere  is  still  a  further  clause  in  the  nature  of  a  saying  Third  >jiving*« 
in  the  Stat;  4  Hen.  7,  which  in  conformity  to  the  common 
law,  and  the  statute  de  modo  levanii finest  provides',  that 
if  the  person  to  whom  any  such  right,  as  is  ailudetl  ^to  in . 
the  preceding  savings  of  the  act,  shall  accrue,  b^  at  the 
time  **  covert  de  baron^  within  age,  in  prison,  out  of  this 
land,  or  not  of  whole  mind,''  then  such  right  shall  be  saved 
to  them  tin  sudi  disability  be  removed,  so  that  they  or 
their  heirs  may  pursue  their  said  rights  by  action  or  entry 
(according  to  the  nature  of  their  title)  within  five  years 
thereafter;  but'  unless  they  pursue  theiir  said  rights  within 
the  time  aforesaid^  they  shall  be  for  ever  barred  (1).  ' 

•  Plow.  538.  «  SeeiBrac.L5,c.ag,s.3; 

^  Mag.  Col.  case,  1 1  Co.  Flet.  1, 6«  c.  54 ;  2  Inst  516. 

78,  b ;  Howlett  v.  Carpenter,  '  Sec.  g. 

1  Vent.  31 1 ;  3  Keb.  773;  1  •  Sec.  6. 
Cm.  288. 


(1)  And  by  4  Anne,  c.  16,  they.tire  requited  to  try  the 
right  within  one  year  after  they  m^ke  their  claim. 
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If^  therefore,  a  husbsuMl  levy  a  fine  of  fais  wife's  inherii* 
ance,  she  shall  have  five  years  after  the  termination  of  her 
coverture  to-  make  her  entry ;  but  if  she  let  five  yean  pass 
after  his  death^  she  will  >be  barred  of  her  rights  notwith* 
standing  t}ie8tat..32  Hen.  8(i), 

And' although  the  party,  being  a  stranger  to  the  fine, 
have  right  at  the  time  of  the  fine  levied,  which  ke  negkcts 
to'pursue  in  due  time,  yet  if  any  subsequent  right  accms 
to  him,  he  will,  as  we  have  seen,  as  to  such  subsequent 
right,  be  included  in  the  seccmd  saving  of  the  siatute,  and 
have  a  ftivther  term  of  five  years  after  the  accruing  of  such 
right;  for  it  b  a  masdm  bt  law,  that  quamh  Aaojura  in 
una  persona  concurrunt  ttqu/um  at  ac  ti  estent  in  diKM^m^ 

And  if  an  infant  disseisor  de  diiseised,  or  make  a  feoff* 
ment,  and  the  feoffee  or  disseisor  levy  a  fine,  and  five  yeanr 
pass,  the  fipst  disseisee  is  barred  of  his  right  by  the  first 
saying  of  the  act,,  because  he  has  a  present  ri^t,  which  he 
ought  to  pursue  immediately  by  action  or  entry  ^  but  the 
infant  shall-  have  five  years  from  his  full  i^e  to  avoid  the 
fine,  because  no  laches  are  to  be  imputed  to  him  bat  from 
the  time  he  arrives  at  hi»full  age. 

"But  the  privilege^  of  infancy,  coverture,  and  the  like,  it 
is-  material  to  observe,,  belongs  to  them  only  when  they  are 
tfie  first  persons  to  whom*the  right  of  avoiding  the  fine  ac- 
crues, and  not  when  such  right  accrues  to  diem  on  the 
4eatb,  &c.  ot  one  ia  whom  it  had  previously  vested;  tar  in 
this  respect,,  peisons  under  these  disabilities  stand  in  the 
same  situation  as  those  whom  we  have  before  observed  to 
be  within  the  second  saving  of  the  statute.  If,  therefore, 
die  person  to  whom  such  right  first  accrued  die  before  die 


'  See  Shep.  Touch.  34  ;    1  Cm.  337. 


'>/i)  By  Stat.  39  Hen.  S,  c.  38,  a  fine  levied  by  a  husband 
of  ms  wife's  land,  shall  not  work  a  discontinuance ;  but 
this  s'tatute  does  not  invalidate  fines  duly  levied  of  her 
land*    dee  8  Co.  73,  b;  1  Cro.  234. 
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expiration  of  the  five  years,  and  ivithout  having  made  his 
claim,  and  the  right,  upon  his  death,  descends  to  lus  heir 
or  other  person,  who  is  under  any  of  the  disabilities  men- 
tioned m  the  act,  such  son,  &c.  will  not  hove  five  years 
after  the  death  of  his  ancestor,  but  must  'make  his  claim 
within  Bye  years  from  the  time  the  right  <^  avoidance  ao» 
emed  to  him  who  was  not  under  disability  at  the  time. 
Thns,  where  A.  seised  of  Blackacre  in  fee,  was  disseised 
by  B.  who  levied  a  fine  with  proclamations  of  the  said 
Acre  during  the  life  of  A,    Three  years  after  the 'fine 
levied,  A.  died,  and  his  right  descended  to  C.  his  grand- 
aon,  as  his  heir,  who,  at  the  time  of  the  descent  of  such  right, 
was  an  infant;  and  the  question  was,  whether  C,  having 
anflfered  five  years,  after  the  fine  levied,  to  pass,  during  his 
ancestor's  life  and  his  minority,  without  making  any  claim, 
should  be  barred,  or  should  have  other  five  years,  upon  his 
arrival  at  fiill  age,  to  make  his  claim  in ;  and  it  was  ad- 
judged that  he  should  not,  but  that  he  was  barred,  and 
that  by  virtue  of  the  fiist  saving  in  the  4  Hen.  7,  c;  2^ 
which  saves  to  every  paBon  and  their  heirs,  other  than 
parties  to -the  fine,  audi  right,  claim  and  interest  as  they 
liave  in  lands  and  tenements  whereof  a  fine  is  levied,  so  that 
4hey  pursue  such  right  by  way  of  action  or  lawful  entry 
'within 'five  years  ^    Now  A.  having  a  right  to  "Blackacre 
at  the  time  the  fine  was  levied,  consequently 'he  and  his 
fkem  must  be  comprehended  in:  this  saving;  but  then  they 
caimot  take  the  benefit  of  such  comprehension  unless  they 
pursue  the  method,  and  the  *time  prescribed  and  limited  in 
the  said  saving,  winch  they  appvently  neglected  to  do, 
siace  neither  A.  nor  his  grandson  made  «ny  claim  or  entry, 
or  •brought  any  action  for  recovery  of  their  right,  within 
^e  .five  years,  and  therefore  such  ^ight  must  be  barred 
and  extinguished;  and  CAn  diis  case,  shall  have  no  pri* 
vilege  of  infancy,  because  the  statute  intends  that  onlyin 
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"  Stowd  V.  JZoucA,  Plow.    Ca.  74 ;    4  Cm.  355-4    see 
356  to  37j2  ;  Jenk.XSent  6,    also  Oo.  lit.  047,  a,  a.  (i^ 
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FINES.  cases  where  the  right  first  attached  hi  the  infant,  and 
•  therefore  shall  have  five  years  after  his  infancy  to  make 
his  cisum ;  but  here  the  right  was  first  in  A-,  at  the  time  of 
the  fine,  and  the  statute  allows  but  five  years  to  pursue  the 
right  from  the  time  it  accrues,  which  was  not  done  in  iia& 
case. 

But  if  A.  be  tenant  in  tail,  the  remainder  to  JB.  in  fee, 
and  A,  levies  a  fine  with  proclamations,  and  then  B.  dies, 
his  heir  being  within  age,  and  then  A,  dies  without  issue, 
and  five  years  pass  without  any  action  brought  by  the  heir, 
yet  he  shall  recover  the  land,  notwithstanding  the  five  years 
lapsed,  either  during  his  minority  (because  the  right  first 
accrued  to  him,  JB.  having  no  right  to  the  land  by  the  re- 
mainder till  the  estate-tail  was  spent,  which  did  not  hap- 
pen in  his  life),  or  he  may  defer  making  his  daim  tiU  he 
comes  of  age,  and  then,  by  the  exprefls  Words  of  the  act, 
he  shall  have  five  years  to  recover  his  right'. 

And  if  an' infant  be  in  his  motheiv's  w'omb  when  a  fine  is 
levied,  he  will  be  allowed  five  years  from  the  time  he  attains 
his  full  age,  to  make  his  claim ;  for,  sdthough  he  is  not 
comprehended  within  the  letter  of  the  act,  whioh  oaly 
mentions  infants  under  the  age  of  twenty-K>ne  years,  and 
therefore  does  oot  extend  to  those  who  are  unborn,  yet 
they  are  within  the  intention  of  the  act,  and  will  be  aided 
by  the  exception^. 

If  a  person  labours  under  several  disabilities  at  the  aanis 
time,  as,  if  a  woman  is  covert,  under  age,  of  insane  mind, 
and  in  prison,  at  the  time  when  the  fine  is  levied ;  or  when 
a  right  accrues  to  her,  and  one  or  more  of  those  disabilities 
are  removed,  still .  the  five  years  given  by  the  statute  will 
not  commence  until  all  her  disabilities  are  entirely  removed*. 
Bui  it  is  now  settled,  notwitlistandiugsome  old  opmions 
to  the  contrary  %  that  when  once  the  five  years,  allowed 
to  persons  labpurii^.  under  disalMUties  to  avoid  a  fine, 

*  Dyer,  153.  *  Idem. 375;  1  Leon.515; 

y  Plowd.  366.  9  Atk/614. 

*  See  Plowd.  366. 
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begin,  the  time  continues  to  run,  notwithstanding  any  *     fines. 
subsequent  disability^. 

But  as  the  time  does  not  begin  to  run  till  the  third  pro- 
clamation has  been  made,  it  seems,  that  though  the  person 
be  not  under  the  disability  at  the  time  the  fine  was 
levied,  yet  if  he  become  so  before  the  last  proclamation, 
he  shall  not  be  bound  to  claim  within  five  years  from  the 
last  proclamation,  but  shall  have  till  that  period  after  his 
disability  be  removed*^* 

If,  bowetver^  the  disability  of  a  person,  under  the  impe- 
diments mentioned  in  the  act,  be  once  wholly  removed, 
60  that  the  time  once  begin  to  run,  the  term  will  proceed, 
though  he  immediately  after  fall  into  the  same  predica- 
ment, and  continue  so  for  the  remainder  of  the  five  years, 
and  he  shall  be  as  much  precluded,  and  his  heir,  if  he  die, 
as  if  he  had  been  free  from  the  impediment  the  whole  of 
the  five  years'*. 

But  if  a  person  to  whom  a  right  accrues  to  lands  of  • 
which  a  fine  has  been  levied,  labours  under  any  of  the 
disabilities  specified  and  excepted  in  the  statute  4  Hen.  7, 
and  dies  before  his  disabilities  are  removed,  it  seems  to  be 
a  doubtful  point  whether  the  heir  of  such  person  be  obliged 
to  make  his  claim  within  five  years  afler  the  death  of  his 
ancestor,  or  be  allowed  an  indefinite  time  for  the  purpose^ 
The  better  qpinion,  however,  should  seem  to  be,  that  such 
heir  is  not  (Confined  to  make  his  claim  within  the  period, 
but  may  .enter  at  any  indefinite  period  afterwards  ^ 


^  Doe  V.  Jones,  4  Term. 
Rep.  301. 

*  See  Plow.  366. 

*  Ibid.  375. 

*  See  Cm.  on  Fines,  258, 
&c. 


^  See  2  Inst.  519;  Cro. 
Eliz.  219;  1  Leon.  211; 
Sav.  128 ;  1  Cru.  258.;  1  Ca. 
Op.  423;  Dillon  V.  Lemotif 
2  H.  Blac.  584 ;  and  Sugd,  , 
Vend.  &  Pur.  1^8. 
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CHAP.  IL 


RFiCOVE- 
RIES. 


OF  COMMON  RECOVERIES. 

In  treating  of  common  recoveries  we  may  consider, 
i.  The  Nature  and  Origin  of  common  Reco 

VERIES. 

II.  What  Persons  may  suffer  Recoveries. 

III.  Of  whatThings  aRecoverymay  be  suffereii, 

AND  BY  WHAT  DESCRIPTION. 

IV.  In  what  Court  Recoveries  may  be  suffered, 

AND  OF  THE  Manner  in  which'thby  are  to 
be  suffered. 

y.  The  Effect  and  Operation  of  a  Recovery. 


Definition  o^ 
n  coiBinon ' 


I.   Of  the  Nature  and  Origin  of  common 

Recoveries* 

A  COMMON  recovery,  in  its  ancient  and  more  extensive 
.€ense,  may  be  defined  to  be  a  restitution,  by  the  judgment 
of  a  court  of  record,  of  a  former  right,  of  which  the  reco- 
veror  has  been  defeated  * ;  but  in  its  modem  and* more  usual 
sense  it  is  a  '^  certain  form  or  course  allowed  by  law  to  be 
-observed  for  the  better  assurance  of  lands,  and  generally 
Aised  for  the  barring  estates-tail,  remamders  and  rever* 
sions^;''  or,  more  accurately,  a  judgment  obtained  in  a 
.fictitious  suit^  in  which  lands  are  recovered  against  the 
tenant  of  the  freehold,  in  consequence  of  a  default  made 


*  See  nature,  8tc.  of  com- 
mon recoveries  stated  and 
iexpjained.  Master  d^  Tregon- 


welly.  Strachan^  5i)umf.2( 
East,  107,  n. 
^  Pig,  Becov,  1, 
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by  the  person  last  vouched  to  warranty  in  such  suit' ;     reC0V£- 
which  recovery  being  a  supposed  adjudication  of  the  right,    -  • 
binds  all  persons,  and  vests  a  free  and  absolute  fee-simple 
in  the  recoveror ;  for  judgments,  whether  obtained  after  a 
real  defetce  made  by  tenant  to  the  writ,  or  pronounced 
upon  his  default  or  feint  plea  only;  had,  at  the  common 
law,  the  same  efficacy  to  bind  the  land  in  question'. 
The  origin  of  common  recoveries  (1),  and  the  occa-  The  origin  of* 

coninioH  re* 

sion  of  introducing  them,  has  been  much  controverted;  ooveries. 
some  are  of  opinion  that  the  origin  of  common  recoveries 
is  to  be  dated  from  the  time  of  Edward  4,  who,  observing ' 
the  great  efiusion  of  blood  occasioned  by  the  unhappy  dis-  / 

putea  between  the  houses  .of  York  and  Lancaster,  and 
finding  that  though  he  used  the  extremity  of  law  against 
the  opposite  party,  by  attainting  them  of  high  treason,  yet 
their  estates  being  protected  in  the  sanctuary  of  entails, 
this  had  little  effect  on  jtheir  families ;  and  the  son  who 
succeeded  the  fether  generally  inherited  his  principles  ttnd 
party,  as  well  as  estate:  to  remedy  this  inconvenience, 
and  to  give  people  an  opportunity  to  dock  their  estates, 
suffered  or  instigated  Taltarum^A  case  to  be  brought  before 
tile  court  in  the  twelfth  year  of  his  reign,  as  Eang  James  1 
.did  Cdlvih*H  case,  and  Eang  James  2,  Edward  Hale'u  case, 
where  the  judicial  decision  was  made  auxiliary  to  his 
policy,  by  declaring  in  effect,  that  a  common  recovery, 
suffered  by  a  tenant  in  tail,  should  be  an  effectual'destruc- 
tion  of  the  entail ;  for,  though  pritnAJacie,  Taliarum*s  case 
seems  to  be  an  adverse  judgment,  and  the  court  held  that 
estate^tail  not  to  be  barred,  because,  as  that  case  was  cir- 

*  Bac.  L.  Tr.  148.  '  2  Inst.  75, 429. 


1 1  .«• 


(1)  Sec  Pig.  Recov.  8;  Cru.Recov.  c.  i  ;  Shep.  Touch. 
37 ;  Doct.  and  Stud.  Dial.  1^  c.  26 ;  Sayer  ex  dem.  Atiin$ 
W*  Horde,  1  Burr.  115. 
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RECOVE-  cimistanced(i%  tenant  in  tail  was  seised  of  another  estate 
^^^^  and  the  recovery  in  value,  which  is  the  reason  of  barring 
the  issue,  goes  accordipg  to  the  estate  whereof  the  tenant 
was  seised  at  the  time  of  the  recovery,  and  not  in  reconi- 
pense  of  the  estate  he  had  not ;  so  that  here  tenant  in  tail 
being  in  of  a  special  estate-tail,  the  first  estate-tail  was 
not  barred.  Yet,  by  what  was  said  by  the  bench  in  this 
case,  it  appeared  that  the  judges  were  of  opinion,  that  if 
in  this  case  the  tenant  in  tail  had  come  in  as  a  vouchee, 
he  had  then  come  in  df  all  the  estates  he  ever  had,  though 
discontinued  and  turned  to  a  right;  and  therefore  been 
barred ;  whence,  from  this  case,  most  writers  date  the  seara 
of  con^non  recoveries.  Others,  however,  think  they  are 
of  far  greater  antiquity,  and  apparently  with  reason;  for 
it  is  clear  that  when  the  judges  saw  the  ill  consequences 
these  ^  fettered  estates  introduced,  and  that  they  tended 
towards  a  perpetuity,  they  gr^dy  discountenanced  them, 
and  endeavoured  to  lessen  their  authority.  And  my  Lord 
Coke,  in  Mary  PortingtorCs  case^  cites  several  cases,  in 
the  reign  of  Edward  3,  in  which  the  judges  were  of 
opinion,  that  a  common  recovery  was  a  good  bar  to  an 
estate-tail.  Whence  Mr.  Pigot  infers,  that  common  reco- 
veries originated  from  the  case  of  Octavian  Lombard,  who, 
in  the  43d  year  of  Edward  3^,  brought  a  replevin  for 
taking  his  cattle :  the  defendant  avows,  for  that  one 
Nicholas  was  seised  in  tail,  and  had  issue  John  and  Jom : 
Nicholas  dies;  John ^ being  then  beyond  sea,  Joan  the 
daughter  enters,  and  has  issue  Nicholas,  who  enters:  John 
the  son  returns  from  beyond  sea,  and  sues  for  the  land,  and 
on  an  agreement  releases  to  Nicholas,  and  for  this  release 

«  10R.37,  6.  '  Yr.  Bks.  21. 

(1)  In  Taltarum's  case,  tencmt  in  tail  general  made  a 
feofflnent  in  fee,  and  took  back  an'  estate  to  him  and  his 
wife,  and. the  heirs  of  their  bodies:  the  wife  died ;  a  pra- 
cipe  was  brought  against  the  tenant  in  tail,  who  vouched 
the  common  vouchee.   Year  Books,  12  Edw.  4.  14,  ig. 
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Nicholas  grants  him  twenty  pounds  a  year,  with  a  clause 

of  distress,  and  for  rent  arrear  avows  on  the  land  charged, 

then  in  the  hands  of  the  issue  of  Nicholas,  and  the  distress 

is  held  good.    NoW  the  giist  of  this  case  is,  tenant  in  tail 

pro  lite  redin^enda,  grants  to  one,  that  had  a  poor  right  to 

the  estate,  a  rent-charge,  in  consideration  of  a  rdease  of 

his  right;  and  this  being  for  the  benefit  of  the  issue,  it 

was  held  that  he  could  not  avoid  it :  from  this  ground, 

therefore,  he  concludes  common  recoveries  had  their  ori* 

gin;  for  the  issue  in  all  common  recoveries  is  supposed 

to  haive  a  recompense  in  value  for  the  estate  lost,  and  this 

reeompense  in  value  is  generally  deemed  tlxe  reason  of  hia 

bei«g  barred  s ;  and  although  it  may  be  objected  that  this 

is  all  supposition,  since  it  is  notorious  that,  in  reality,  the 

issue  on  a  common  recovery  has  no  recompense,  and  this  is 

all  a  fiction  of  law,  which  has  occasioned  much  censure  to  be 

cast  on  these  recoveries  (i) ;  yet  it  may  be  observed,  thatm 

Jktiomjure  mlm$tit  eqtdtas;  and  all  laws  have  their  fictions^ 

and  all  grounded  on  reason;  and  the  public  having  now 

experienced  the  beneficial  effects  of  them,  and  they  being 

became  common  Assurances,  the  judges  are  even  astuH  in 

supporting  them,  and  inventing  reasons  to  maintain  their 

authority.    But  thou^,  for  several  centuries,  the  sole 

reason  given  for  common  recoveries  was  the.  recompense 

in  value  the  issue  had,  or  by  possibility  might  have,  yet 

it  could  not  but  have  been  perceived,  in  process  of  time, 

«  T.  7  Edw.  4, 19,  pi.  25. 
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(1)  See  Sir  Thomas  Craigg's  De  Feodis,  161,  who  says, 
**  Et  licet  ex  jure  Anglorum  provideri  in  feodo  taliato 
posit,  ne  in  fraudem  hseredum  qui  in  tallio  succedere  de- 
beret,  alienatio  fiat  qui  tamen  in  foro  veraantur,  callidis 
artibus  mentem  legis  subvertunt,  et  ex  illicitp  licitum  per 
ambages  faciunt,  dum  quod  vassallus  alienare  non  potest, 
proptor  conditionem  in  feodo  talliato  expressam,  id  ei 
coBadenti  sive  consentienti,  simulates  contradictor  (reverk 
autem  feodi)  ex  tacito  consensu  judicio  feodum  evincit, 
illi  recuperationem  vocant." 
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RECO  VE-     that  there  were  many  cases  in  which  the  issue  or  party  barred 
„  could  have  no  possibility  of  recompense ;  as  if  there  be 

tenant  in  tail^  remainder  for  years,  and  tenant  in  tail  suf- 
fers a  recovery,  the  remainder  is  barred,  but  no  recompense 
in.  value  can  extend  to  a  term,  which  is  but  a  chattel.  So 
if  a  feme  covert  and  herhusband  are  vouched,  she  is  barred, 
though  the  recompense  extends  not  to  her:  so  contingent 
estates  are  barred- without  a  recompense.  Hence,  the  judge* 
have  daid,  that  the  reason  of  the  reversion  or  remainder  being 
barred  by  a  recovery  is,  that  the  recoveror  is,  by  supposi- 
tion of  the  law,  in  of  the  estate-tail,  and  that  estate-tail, 
fay  .like  supposition  of  law,  continues  for  ever :  and  at  com- 
mon law,  the  donee  poMiprokm  wsdtaiem  might  have  aliened 
and  have  barred  the  donor.  These  common  recoveries 
were  therefore  conveyances  excepted  out  of  the  statute  de 
dcnUf  and  a  privilege  inherent  and  annexed  to  the  estate- 
tail,  and  not  taken  away  by  thatstat«ite :  and  the  recoveror 
being  in  of  the  estate  the  donee  had,  and  the  estate-tail 
continuing  in  judgment  of  law,  be  in  remainder  is  so  barred^ 
that  no  charge  by  him  can  ever  take  place '>• 

Another  objection  has  ako  been  made  against  common 
recoveries ;  namely^  that  when  a  tenant  is  said  to  appear, 
and  vouches  to  warranty,  it  is  notorious  there  was  never 
any  warranty  between  the  parties,'  it  being  all  a  fiction  and 
invention  to  bar  the  entail :  but  to  ^is  it  may  be  answered, 
that  whenever  tenant  in  tail  is  vouched,  he  comes  in.  of  the 
same  possession  he  had  before/  and  to  warrant  this  pos- 
session; for,  when  a  man  is  vouched  to  warrantp  and 
enters  into  warranty,  the  law  presumes  he  has  parted  with 
the  first  possession  with  warranty,  and  comes  now  to  war- 
'  rant  it  pursuant  to  such  wsurranty ;  and  that  if  it  were 
otherwise,  he  would  not  enter  into  the  warranty,  but  coun- 
ter-plead it,  and  demand  the  lien  or  ground  on  which  the 
tenant  founds  bis  warranty ;  but  if,  without  demanding 
the  lien,  he  enters  into  warranty,  none  can  say  he  never 

■*  Pig-  13. 
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warranted ;  the  tenant  cannot  say  the  vouchee  never  gave     R£COV£. 
him.  a  warranty,  because  the  vodchee  has  entered  into  ' 


warranty;  and  the  vouchee  cannot  say  he  never  warranted^ 
because  his  entering  into  warranty  is  an  estoppelby  record, 
which  binds  him  and  his  heirs ;  so  none  privy  to  the  re- 
cord can  deny  it ;  nor  can  any  stJranger,  because  the  law 
will  always  presume,  when  any  one  enters  into  warranty, 
that  there  was  a  warranty  by  feoffinent  or  grant  of  such 
an  estate  as  he  who  is  vouched  had  before:  and  this  is 
presumptio  juris,  and  grounded  on  reason ;  for  being  to  the 
vouchee's  prejudice,  and  he  binding  himself  to  render  the 
value  of  the  land  in  demand,  the  law  will  not  presume  that 
he  would  thus  prejudice  himself  unless  he  had  actually 

warranted'*        . 

A  common  recovery  is  so  far  like  a  fine,  that  it  is  a  suit  Tii«  o»t«re  rad 
or  action,  either  actual  or  fictitious;  and  in  it  the  Icmds  are  recofcriok 
recovered  against  the  tenant  of  the  freehold;  which  recovery 
being  a  supposed  adjudication  of  the  right,  binds  all  per- 
sons, and  vests  a  free  and  absolute  fee-simple  in  the  reco- 
veror  (i).  A  recovery,  therefore,  being  in  the  nature  of  an 
action  at  law,  not  immediately  compromised  Uke  a  fine, 
but  carried  on  through  every  regular  stage  of  proceeding, 
there  would  be  great  reason  to  iq>prehend  that  its  form 
and  method  would  not  be  easily  understood  by  the  student, 
who  may  not  yet  be  acquainted  with  the  course  of  judicial 
proceedings,  had  not  its  nature  and  progress  been  stated 
with  the  utmost  deamess  and  concision  by  Sir  William 
Blackstone. 

»iff.  16. 


(1)  There  is  this  difference,  amongst  others,  between  a 
recovery  and  a  fine,  that  a  fine  proves  a  right  in  him  that 
levies  it,  but  a  commoi^  recovery  disapproves  and  dis- 
a^Bjms  all  tit^e  of  him  against  whom  it  is  had,  (Popham,  23.) 
and  this  so  strongly,  that  if  there  be  three  or  four  descents 
east  after  the  recovery  suffered,  the  recoveror  may  enter* 
6Edw<4,  11. 


RIES. 


r 
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RECOVE-  Let  na,  in  the  first  place,  he  observes,  suppose  David 
Edtoards  to  be  tenant  of  the  freehold,  and  desirous  to  tsoSer 
a  common  recovery  in  order  to  bar  all  entails,  ranainders 
and  reversions,  and  to  convey  the  same  in  fee^simple  to 
jpy-anm  Golding,  To  effect  this,  Oolding  is  to  bring  an 
action  against  him  for  the  lands ;  and  he  accordingly  sues 
out  a  writ,  called  praxipe  quod  reddat,  because  those  were 
its  initial  or  most  operative  words,  when  the  law  proceed- 
ings were  in  Latin.  In  this  writ,  the  demandant  Oolding 
alleges,  that  the  defendant  Edwards  (here  called  the  te- 
nant) has  no  legal  title  to  the  land ;  but  that  he  came  into 
possession  of  it  after  one  Hugh  Hunt  had  turned  the  de^ 
mandant  out  of  it.  The  subsequent,  proceedings  are  made 
up  into  a  record  or  recovery  roll,  in  which  the  writ  and 
complaint  of  the  demandant  are  first  recited :  whereupon 
the  tenant  appears,  and  caUs  upon  one  Jacob  Morland 
who  is  supposed  at  the  original  purchase  to  have  warranted 
the  title  to  the  tenant ;  and  thereupon  he  prays  that  the 
said  Jacob  Morland  may  be  called  in  to  defend  the  title 
which  he  so  warranted.  This  is  called  the  voucher,  vocatio, 
orcaUing  of  Jacob  Morland  io  warranty;  and  Morland  is 
caUed  the  vouchee.  Upon  this,  Jacob  Morland,  the  vouchee, 
appears,  is  impleaded,  and  defends  the  title.  Wherebpon 
Oolding,  the  demandant,  desires  leave  of  the  court  to  im- 
pari,  or  confer  with  the  vouchee  in  private;  which  is  (as 
usual)  iEdlowed  him.  And  soon  afterwards,  the  demandant^ 
Oolding,  returns  to  court,  but  Morland,  the  vouchee,  dis- 
appears, or  makes  default.  Whereupon  judgment  is  given 
for  the  demandant  Oolding,  .now  called  the  recoveror,  to 
recover  the  lands  in  question  against  the  tenant  Edwaids, 
who  is  now  the  recoveree :  and  Edwards  has  jodgmeot  to 
recover  of  Jacob  Morland  lands  of  equal  value,  in  recom- 
pense for  the  lands  so  warranted  by  him,  and  now  lost  by 
his  default ;  which  is  agreeable  to  the  doctrine  of  warranty 
already  mentioned.    This  is  called  the  recompense^  or 


lUES. 
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Ttcd^oery  in  value.  But-  Jacob  Morland  having  no  lands  kecove- 
of  his  own,  being  usually  the  cryer  of  the  court,  (who, 
from  being  frequently  thus  vouched,  is  called  the  common 
wmchee,)  it  is  plain  that  Edwards  has  only  a  nominal 
recompense  for  the  lands  so  recovered  against  him  by 
Golding,  which  lands  are  now  absolutely  vested  in  the  said 
recoveiror  by  judgment  of  law,  and  seisin  thereof  is  de- 
livered by  the  sheriff  of  the  county.  So  that  this  collusive 
recovery  operates  inerely  in  the  nature  of  a  conveyance^ 
in  feensimple,  from  Edwards,  the  tenant  in  tail,  to  Golding 
the  purchaser'. 

By  this  means,  the  estate-tail,  which  was  made  by  the 
tenant  or  his  ancestors,  is  barred  ;  for  he  could  have  no 
power  to  entail  land  to  which^  as  now  appears  by  the 
recovery,  he  has  no  just  title,  the  land  being  evi(^:ed  and 
recovered  from  him". 

But  the  recovery,  here  described,  is  with  a  single  voucher 
only;  it  is  sometimes,  however,  with  double^  treble,  or 
farther  voucher,  as  the  exigency  of  the  case  may  require. 
And,  indeed,  it  is  now  usual  always  to  have  a  recovery  with 
double  voucher  at  the  least :  by  first  conveying  an  estate 
of  freehold  to  any  indifferent  person,  against  whom  the 
pracipe  is  brought ;  and  then  he  vouches  the  tenant  in 
tail,  who  vouches  over  the  common  vouchee.  For  if  a 
recovery  be  had  immediately  against  tenant  in  tail,  it  bars 
only  such  estate  in  the  premises  of  which  he  is  then  actu- 
ally seised;  whereas,  if  the  recovery  be  had  against  another 
person,  and  the  tenant  in  tail  be  vouched,  it  bars  every 
latent  right  and  interest  which  he  may  have  in  the  lands 
recovered".  If  Edwards^  therefore,  be  tenant  of  the  free- 
hold in  possession,  and  John  Barker  be  temoit  in'tail  in 
remainder,  here  Edwards  doth  first  vouch  Barker,  and  then 
Backer  vouches  Jacob  Morland,  the  common  vouchee; 
who  is  always  the  last  person  vouched,  and  always  makes 
default:  whereby  the  demandant  Golding  recovers  the 

^  2  Blac.  Com.  358.  "  Bro.  Abr.  tit.  Tail,  32  ; 

»  Pig.  17.  Plowd.  8. 
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&GCOVE-  land  agidnst  the  tenant  Edwards,  and  Edwards  recoTers  a 
recompense  of  equal  value  against  Barker  the  first  vouchee, 
who  recovers  the  like  against  Morland,  the  common 
vouchee,  against  whom  such  ideal  recovery  in  value  is 
always  ultimately  awarded °.  •  And  this'  supposed  recom- 
pense in  value  is,  as  has  before  been  noticed,  the  reason 
why  the  issue  in  tail  is  held  to  be  barred  by  a  common  ft** 
CO  very.  For  if  the  recoveree  should  obtain  a  recompense  in 
lands  from  the  common  vouchee  (which  there  is  a  possibi* 
Kty  rin  contemplation  of  law,  though  a  very  improbable  one, 
of  his  doing,)  these  lands  would  supply  the  place  of  those 
so  recovered  from  him  by  collusion,  and  would  descend  to 
the  issue  in  tail^.  This  reason  will  also  hold  with  equal 
force,  as  to  most  remainder-men  and  reversioners ;  to  idiom 
the  same  possibility  will  remain  and  revert  as  a  full  recom^ 
pense  for  the  reality,  which  they  were  otherwise  entitled  to ; 
but  it  will  not  always  hold ;  and  therefore,  as  Pigot  says^i, 
the  judges  have  been  even  astuti  in  inventing  other  reasons 
to  maintain  the  authority  of  recoveries.  And  in  plarticular, 
it  hath  been  said,  that,  though  the  estate-tail  is  gone  from 
the  recoveree,  yet  it  is  not  destroyed,  but  only  transferred ; 
still  subsists,  and  will  ever  continue  to  subsist  (by  con- 
struction of  law),  in  the  recoveror,  his  heirs  and  assigns : 
and,  as  the  'estate-tail  so  continues  to  subsist  for  ever,  the 
remainders  or  reversions  expectant  on  the  determination 
of  such  estate-tail  can  never  take  place'. 

To  such  aukward  shifts,  such  subtle  refinements,,  ob- 
serves Sir  W.  Blackstone,  and  such  strange  reasoning, 
were  our  ancestors  obliged  to  have  reeourse,  in  order  to 
get  the  better  of  that  stubborn  statute  de  donis.  Our  mo- 
dem courts  of  justice  have,  however,  adopted  a  more 
manly  way  of  treating  the  subject;  by  considering  com- 
mon recoveries  in  no  other  light,  than  as  the  formal  mod» 

•  Bro.  Abr.  tit  Tail,  32;        «  Com.  Recov.  13, 14* 
PlQwd.  8.  '  '  i  Blac.  Com.  359 

P  Dr.&St.b.i,DiaI.6a« 
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of  conveyance,  by  which  tenant  in  tail  is  enabled  fio  ^en     .B£Cov& 

r       »  RtES. 

ki8land8^  t  -^v  - 


II.  Who  may  suffer  a  common  Rkcovery. 

A  BSCOVEBY  being  now  considered  as  a  common  as* 
Burance  for  the  conveyance  of  lands  from  one  person  to 
another,  it  may  be  taken  as  a  general  rule,  that  all  persons 
who  are  capable  of  executing  a  common  law  assurance  in 
pais,  are  also  capable  of  suffering  a  recovery  to  bar  or  pass 
the  particular  estate  or  interest  which  they  may  have  in. 
the  knds  comprised  in  the  writ.  But  as  many  persons  are 
disabled  by  physical  or  civil  incapacities  to  convey  their 
possessions  by  act  inpai$,  so  are  they  by  common  re- 
covery. Thus,  when  recoveries  were  improved  into  a 
common  way  of  conveyance,  it  was  thought  reasonable 
that  those  whom  the  law  had  judged  incapable  to  act  for 
their  own  interest,  should  not  be  bound  by  the  judgment 
given  in  recoveries^  though  it  was  the  solemn  act  of  the 
court;  for  where  the  defendant  gives  way  to  the  judgment, 
it  is  as  much  his  voluntary  act  and  conveyance,  as  if  he 
had  transferred  the  land  by  livery,  or  any  other  act  in  pais ; 
and  therefore  if  an  infant  suffers  a  recovery,  he  may  reverse 
it,  as  he  may  a  fine,  by  writ  of  error  during  his  minority  ^ 
And  this  was  formerly  taken  to  be  the  law,  as  well  where 
the  infant  appeared  in  person,  as  by  guardian  or  by  at- 
torney ;  but  now  there  is  a  distinction  where  he  suffers  a 
recovery  in  person,  and  where  not.  If  in  person,  it  is  erro- 
neous, and  he  may  reverse  it  by  writ  of  error  during  his 
minority,  that  his  infancy  may  be  tried  by  the  inspection 
of  the  courts  for  at  his  full  age  it  becomes. obligatory  and 

•  2  Com.  358.  c  Saund.g4;  Cro.  Eliz.  471 ; 

^  Buls.  235;  2  Rol.  Abr.  Hob.  196;   Cro.  Car.  307, 

396 ;  Co.  Lit  381,  b;  10  Co.  923 ;  5  Mod,  aoo ;  Pig.  64  ; 

43;  a  Rol.  Abr,  731,  742;  Cru.  182. 

Sid.  321*  3««;  i^v-  H«; 

YOL.  IV.  t  L 
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BECOVK*     iinaToidaW  (]t> :  but>  in  sone  iostences,  the  oowt  Ims  ad* 
_  mitteciUhe  infant  to  appear  by  guardian,  and  to  Mffier  m 

recovery,  or  come  in  as  vouchee;  but  this  is  seldom 
allowed,  and  only  upon  emergencies^  when  it  tends  te  the 
improvement  of  the  infant's  afiairs,  or  when  landa  of  equal 
value  have  been  settled  on  him.  Henee  it  was  fennerly 
.tibe  piaetice,  When  an  inftuit  was  intended  te  suiter  a  re« 
covery,  for  hini  and  his  guafdian  to  petition  the  king  to 
grant  letters  under  the  privy  seal  to  the  coiftt  of  Common 
Pleas,  directing  them  to  permit  such  infitnt  to  suffer  a 
recovery ;  which  has  some  resemblance  with  the  civil  law, 
where  the  imperial  authority  supplies  the  defect  of  legal 
age.  Upon  producing  this  privy  seal  to  the  courts  they 
admitted  a  person  of  kttown  ability  and  integrity  to  be 
guardian,  and  on  showing  the  reasons  fbr  suffering  a  com^ 
mon  recovery,  and  proving  that  it  is  for  the  infantas  ad* 
vantage,  it  was  done  in  open  court.  And  in  this  case  die 
judges  used  to  examine  very  strictly  into  the  present  en- 
taits,  (and  take  tl^e  consent  of  those  in  remainder)  and 
into  .the  ends  and  purposes  of  such  recovery,  and  to  be 
attended  with  the  writings  and  parties  in  court  or  at  their 
chambers,  befbre  they  admitted  a  guardian,  and  suffered 
the  recovery  to  be  passed  in  court*.  But  it  vras  still  in 
th6  discifetion  of  the  jtidges  to  permit  the  infont  to  sufier 
k  recovery  or  not,  according  to  the  circumstances  of  the 
case*  (»). 

"  See  BhM's  case^  Hob.    P|g»  Recov^^  3d  edit.  64»B.ti 
196;    Jenk.  Cent  299;    \    Cm.  181. 
Vem.  461 ;  Cro.  Car.  307 ;        *  1  Ld.Ra.  1 13;  a  Salk.567. 


(1)  See  observations  on  the  hardship  of  infants  not 
being  suffered  to  reverse  fines  or  recoveries  aft^  thdr 
majority,  Co.  JaU  247,  a,  n.  (2). 

(2)  Common  recoveries  suffered  by  privy  seal  are  fiow, 
however,  disused,-  and 'private  acts  of  parliament  un^ 
versally  substituted  in  their  stead.    Cruise  on  Recov.  iftsi 

For 
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But  if  aa  infant  soSers  a  recovery'^  and  appeavs  by  at-     recoye- 
toney  it,  aeema  he  may  raverse  it  after  bia  fall  age ;  for  •   ' 


here  it  siay  be  discovered,  whether  he  was  within  age 
when  the  recovery  was  suffered^  becausd  it  may  be  tried 
f€rpau^  whether  the  warrant  of  attorney  was  made  by 
him  when  be  was  an  infant  ^.  When,  therefore,  aa  io&nt 
is  to  suffer  a  recovery,  he  must  make  a  tenant  to  the  prip*- 
dpe  by  fine,  or  by  feoffinent,  and  give  livery  of  seisin  in 
person,  by  which  means  the  feoffment  is  only  voidable ; 
whereas,  if  an  infant  appointed  an  attorney  to  give  livery 
of  scttflui  for  him,  the  feoffment  woold  be  absolutely  void*. 

An  infant  trustee  may  join  in  a  common  recovery,  in 
consequence  of  the  statute  7  Anne,  c.  19,  if  he  is  directed 
to  do  so  by  the  Court  oS  Chancery  %  for  the  act  is  general 
^  that  the  infant  shall  convey  as  the  court  by  order  shall 
direct :"  they  may  therefore  direct  a  conveyance  by  fine 
09  recoveiy,  where  such  mode  is  requisite. 

Idiots^  lunatics,  and  generally  all  persons  of  non^-aane  Ulou,  &c. 
memory,  are  disabled  from  suffering  common  recoveries, 
as  well  as  from  levying  fines ;  though  if  an  idiot  or  lunatic 
does  suffer  a  common  recovery,  and  appears  in  person,  no 
averment  can  aAerwards  be  made  that  he  was  an  idiot  or 
kmatic.  But  if  he  appeara  by  attorney,  it  seems  that  snoh 
an  ttvermeatr  would  be  admitted,  upon  the  same  principle 
that  an  averment  of  m&ncy  may  be  made  against  a  war- 
rant of  attorney,  acknowkdged  by  an  infimt  for  the  pmw 
pose  of  suffering  a  common  recovery,  as  the  fact  of  idiocy 
may  be  tried  by  a  jury,  with  as  much  propriety  as  the  fact 
of  infancy  ^.  Thus  in  the  celebrated  case  of  Hume  v.  Burton, 

^  $id.  321 ;  Lev.  142,  Q.  ^  Cruise  on  Recov.  185; 

•  Perk.  12^  sB^rr.  1804.    2  And.  163;  Pig.  72. 

*  Ex  parte  Johnson,  3  Atk. 

569* 

Fbr  Bolwithstandi'ng  the  precautions  of  Ae  judees,  reco- 
veries suffered  in  that  maimer  might  be  reversed  by  writ  of 
erter.  Cl^.  Car. 307;  1  Mod.  48;. Kg. 66;  Cm.  r84. 
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which  was  determined  by  the  House  of  Lords  in  Ire- 
land, the  majority  of  the  judges  were  of  opinion^  that 
'the  caption  of  a  warrant  of  attorney,  taken  by  the  Chief 
Justice  of  the  court  of  Common  Pleas,  for  the  purpose  of 
suffering  a  common  recovery,  was  not  conclusive  evidence 
of  the  capacity  of  the  person  acknowledging  such  a  war- 
rant of  attorney  *. 

^ut  although  no  averment  of  idiocy  or  lunacy  can  be 
made  against  a  recovery,'  where  the  parties  appear  in 
person,  yet  evidence  of  weakness  of  understanding  has 
been  admitted  to  invalidate  a  deed  to  make  a  tenant  *to 
the  pracipe  for  suffering  a  recovery;  and  the  recovery  has 
in  that  manner  been  set  aside  *• 

A  recovery  may  be  suffered  as  well  as  a  fine  levied  by  a 
feme  cove'rt ;  because  the  pracipe  in  the  recovery  answer^ 
the  writ  of  covenant  in  the  fine  to  bring  her  into  court, ' 
where  the  examination  of  the  judges  destroys  the  presump- 
tion of  law  that  it  is  done  by  the  coercion  of  her  husband, 
for  then  it  is  presumed  they  would  have  refiised  her®  (i); 
for  whenever  a  husband  and  wife  appear  in  court  to  suffer 
a  common  recovery,  the  wife  is  previously  examined  as  to 
the  freedom  of  her  consent :  and  where  a  warrant  of  at- 
torney is  acknowledged  before  commissioners  under  a 
dedimus  potestatem  by  husband  and  wife,  the  commis- 
sioners are  expressly  directed  to  examine  the  wife  s^- 
rately  and  apart  from  her  husband,  as  tO'the  same  intent^ 


^  Hume  V.  Burton^  Cm. 
RecoY.  361. 

*  WentwortV^  case,  2  Ves. 
403;  3  Atk.  313;  J(me$  v. 
Cave,  Cm.  Recov.  355.    • 


®  10 Co.  f 3, a;  2  Rol.Abr. 
395 ;  see  Pig.  66. 
'  1  Hen.  Mac.  527. 


(1)  The  first  mention  of  «m  examination  of  the  wife  on 
a  recovery  is  in  43  Ed.  3,  c.  18,  and  it  was  afterwaids^ 
it  should  seem,  disused.  See  Pig.  Rec.  ^6.  But  the  prac- 
tice now  is  for  the  Serjeants  at  the  bar  to  examine  femea 
covert  when  they  come  to  suffer  recoveries;  Cm.  179. 
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And  a  common  recovery  suffered  by  husband  and  wife«  BECOV£- 

'  HIES. 

vvill  therefore  bar  the  inrife  of  her  dower, .  though  she  has  .  •  ' 


no  recompense  <•  For  though  this  has  by  some  been 
doubted,  because  the  woman  has  then  no  estate  in  es9e ; 
yet  the  same  may  be  said  against  a  fine;  and  the  com- 
mon recovery  estops  her  as  party,  and  the  recovery  dis* 
affirms  her  husband's  title  to  the  lands  of  which  she  was 
dowable\ 

And  it  may  be  observed,  that  the  husband,  whether 
feised  jointly  with  his  wife,  whether  by  moieties  or  en-  • 
tireties,  or  seised  only  in  right  of  his  wife,  may  crei^te  911 
estate  of  freehold  during  the  coverture,  and  thereby  make 
a  good  tenant  to  Xh^pradpe,  without  his  wife's  joining; 
and  this  now  is  in  constant  experience  ahd  practice,  and 
saves  the  chaise  of  a  fine. 

Attainder  is  a  legal  disability ;  and  therefore  if.  tenant  Penont 
in  tail  be  attaint,  and  office  found,  and  land  be  granted 
to  A.  who  sells  it  to  B.  who  suffers  a  common  recovery, 
and  vouches  tenant  in  tsdl,  the  remainders  are  not  barred  K 
But  yet  according  to  some  there  should  seem  to  be  such 
a  scintilla  juris  in  the  tenant  in  tail,  after  an  attainder, 
that  if  diere  be  a  good  tenant  to  the  pradpe^  he  may  by 
common  recovery  bar  the  issue,  reversions  and  remain- 
ders ;  for  if  the  king  pardon,  the  party,  and  restore  the 
land,  though  the  attainder  is  in  force^  he  may  bat  the 
entail '^. 

Alienage  is  also  another  legal  disability ;  but  if  an  alien  Alien. 
be  tenant  in  tail,  this  is  a  good  estate-tail  till  issue,  though 
not  descendible  to  his  issue  \    But  if  lands  are  given  to  an 
alien  in  tail,  remainder  to  C.  in  fee,  and  the  alien  suffers  a    - 
common  recovery,  and  afterwards  an  office  is  found,  this 
recovery  will  bar  C.  and  the  king  wiU  have  a  good  fee ; 

'  9  2  Co.  74,  78;    10  Ibid.  1  Keb.  30,  contra  arguendo;  ' 

43 ;  Plowd.  604, 514.  ^  Pig.  73;  1  Keb.  30, 398. 

.  ^  Pig.  67.  '  9C0.  141. 
*  Godb.  2 1 8 ;  but  Allen  in 
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for  tifl  office  (lie  alien  was  seited,  aad  Aere  vas  a  ^ood 
tenant  to  the  fnedpe'^. 

Besides  the  Batural  and  legal  disabifittes  befoie-meR- 
tioned,  the  kiag  is  disaUed  from  Bmffisnng  R  common 
i^ecovery  bj  reason  of  fats  great  dignity,  for  if  ke  sv&r  a 
common  recoTery,  he  mnst  be  tenant  or  Yovdiee^  aad  in 
both  eases  the  -demandant  must  count  against  hia^  and 
there  must  be  judgment  against  him,  which  the  law  does 
not  permit'. 

Odier  persons  are  disabled  by  act  of  parliament,  as 
wives  seised  of  estates  of  their  Irasbands.  For  by  the 
11  Hen.  7,  c«  co,  it  is  enacted,  diat  if  any  woman  who  shall 
hate  any  estate  in  dower,  for  Hfe  or  in  tail  jointly  with  her 
husband,  or  osdy  tx>  herself  or  to  her  use,  of  any  manovs 
&c.  of  the  purchase  or  inheritance  of  her  husband,  or 
'given  to  the  husband  and  wife  in  tail  or  for  USe,  by  any 
'^oicestora  of  the  husband^  or  any  other  paraoa  <Mr  pefsons 
seised  to  the  tne  of  the  huband,  or  of  his  anoeBtDK,ahaB, 
being  sole,  or  with  any  after-taken  hodband,  diaGoatinne, 
alien,  release  or  conilnn  wilh  warranty,  or  by  <kmn 
suffer  a  reisovery  of  any  auch  iMAors,  such  vecovary  .riiail 
be  void  {i^  and  it  shall  be  lawful  for  the  ))aiaon  or  penona 
next  in  Temainder  or  reveimon  to  enter,  eaoept  whtii 
the  recovery  be  had  witii  the  assent  of  the  next  heii^  «e- 
mainderMman  cfr  vevereioner,  and  mch  assent  is  cf  saooid 
or  enrolled. 

Hence,  this  act  being  libetallyoonsfraed)  so  sato  prevent 
ibe  mischief  it  was  intended  to  remedy ;  whenever,  ihrnt- 
fore,  im  estate  has  been  derived  ^either  from  the 


«  Godb.  102;  Noy,  137;        ■  See  Cro.  Car.  g6,  57; 
4  Leon.  84.  Plow.  244. 


(1)  And  see  this  act  confirmed  ly  3a  Hen.  8,  0.36,  by 
B.  a  of  which  statute  it  is  enacted,  that  no  fine  levied  by 
any  woman  of  any  such  estate  as  is  mentioned  ifi  la  Hen.  7, 
c.  20,  shall  be  of  any  effect. 


RI£8. 


Umsalf  ^  from  any  of  his  aAc^storsi  it  is  proteetod  bj     HTCom 
th^  (Mx^  wd  tbe  enlail  pte^zwd  for  die  inheritibte 

AmA  trijtfi  or  eqpitMt  ^^Mm  an^  ^ually  witlw  tb^ 
statute  as  leg^  estates,  for  the  etatiiie  expres«}y  mieiitioiis 
uaesy  ai»d  a  trMb  aow is  what  an  «se  then  was^ 

« 

Sut  tp  bii«^  the  feme  ii^thiu  the  covpaas  of  this  aet,  ths 
proYisieHmuat  oome  purely  &cMa  .the  harou  or^eqwe  iof  his 
anoesiocs;  for  the  pb^eotof  the  statute  vfm  to  prevent 
weiBieki  from  altmating  irom  the  heir  laDida  whioh  m^ht 
bfe  settled  on  them  by  their  husbaiads,  aad  did  not  iatead 
to  meddle  with  Ijsnds  'wbich  were  oripoaUy  the  property  of 
the  wife  herself,  or  of  any  of  her  ancestors  ^. 

Wjhese,  tbereforey  a  ma«  loade  a  gift  to, his  paaan  servant 
and  wife  in  specisl  tod^  ^s  wae  he^d  clearly  jBot  to  be  a 
jointeire  withul  ibe  Matwte,  because  the  land  did  not  come 
fmn  the  hiisbakxd  or  any  of  liis  ancestors;  and  a  fineievied 
of  them  fey  ^e  wife  after  her  hjosband's  death  was  held 
good'« 

And  aa  theneaaon  of  the  a<^t  wsui  to  prevent  the  issue  or 
iflBiheritable  heim  of  the  husband  from  being  djeiahented 
of  the  *^eistate  of  their  f^hetp  tDoAtrary  to  has  mtention,  (he 
^(does  ttot  e»bead  to  lands  limited  by  .the  husband  or  faia 
Mfoestofls  to  llie  wife  in  taU  genend,  without  any  limita*' 
tkm  to  .the  in^m  or  beirs  of  the  husband ;  for  since  theie 
isiio  limitation  to  such  issue  ot  heirs,  no  prejudice  is  done 
to  them  by  her  alienation*  Where^  t^tej^efore,  a  man  seised 
in  fee  of  lands,  devised  them  to  his  wife  m  tail  gpsneral^ 
remainder  over  to  a  s^^ger:  the  husband  died,  leaving 
isMOy  and  the  wife  married  again,  and  sufered  a  re^ 
oovary  to  bar  the  entail;  the  eeeovery  was  held  good^ 

""  Mod.  93i  pi.  831 9  3  Co.       ^  Cro.  Car.  244 ; .  1  Inst. 
50,  b ;   Cro.  jElliz.  6^3 ;    4   3^6 ;  l^lowd.  464. 
Reev.  E.L.  140;  Cru.  188.        '  Ward  v.  WaUftew,  Cro. 

'  aVera.  489 ;  ii  £4. Cas.  Jfac.  173;  1  Brownl.  137; 
Abr.  220.  Yelv.  101 ;  and  see  Co.  Lit. 

366,  It. 
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RBCOve-     because,  though  his  case  was  within  the  letter  of  the  act,  it 

,   was  not  within  the  meaning;  for  the  remainder  being 

limited  from  the  heirs  of  the  husband,  they  could  not  be 

prejudiced'.    And  i  fortiori,  when  the  estate  is  limited 

to  the  wife  in  fee,  it  is  not  within  the  statute  ^ 

Nor  does  the  statute  extend  to  lands  holden  by  copy- 
hold tenure ;  for  as  the  freehold  -of  such  lands  is  in  the 
lord,  it  cannot  be  discontinued  by  any  act  of  the  tenant; 
and  besides,  as  an  entry  is  given  to  the  heir  by  the  sta- 
tute for  the  forfeiture,  if  the  act  extended  to  copyhoUs, 
^  ^  he  would  become  tenant  by  force  of  the  act,  without  ad- 

mittance, which  would  be  prejudicial  4o  the  rights  of  the 
lord". 

The  act  of  1 1  Hen.  7,  we  perceive,  was  made  wholly  in 
fiivour  of  the  husband  9  but  by  3s  Hen.  8,  c.  f  8,  a  similar 
provision  is  made  in  favour  of  the  wife ;  for  by  this  statute 
it  is  enacted  *,  that  no  fine,  feoffinent,  file,  by  the  husband 
alone  of  any  manor,  &c.  the  ii^eritance  or  freehold  of  the 
wife,  during  the  coverture  between  them,  shall  work  a 
discontinuance,  or  be  anywise  hurtful  to  the  wife  or  her 
heirs,  who  may,  notwithstanding,  enter  thereon  as  if  no 
such  fine,  &c.  had  been  levied ;  fines,  &c.  levied  by  die 
husband  and  wifej  to  whidi  the  wife  is  party  and  privy,  * 
only  excepted.  Before  which  statute,  if  a  husband,  who 
was  seised  of  lands  in  right  of  his  wife,  had  levied  a  fine, 
or  suffered  a  recovery  of  them  without  her  ooncorrsBce^ 
she  was  barred  of  her  entry,  after  his  death,  and  put  to 
her  writ  of  cut  in  vita  ^. 

This  act,  like  the  former,  is  also  liberally  construed, 
being  made  to  suppress  a  wrong,  and  give  the  par^  in- 
jured a  more  speedy  remedy  than  she  had  by  the  comm(» 

•  Footer  v.  Pitfal,  Cro.  rington  v.  Smith,  2  Sid.  41, 
Eliz.  2,  524;   1  Leon.  261 ;    73;  4  Mod.  45. 

Hughes  y.  Clubb,  Com.  Rep.        *  Sect.  6. 

369.  ./  ^^  *•  694.  731 ;    Co. 

*  4  Co.  3,  b.  Lit.  326,  a. 
•Gilb.  Ten.  181;    Har* 
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law.    Where,  therefore,  lands  were  given  to  htisband  and     RECOVE- 
wife  in  special  tail,  and  the  husband  alone  levied  a  fine  of  ]__ 


them  and  died,  and  the  wife  entered,  her  entry  was  holden 
to  be  lawful,  though  the  lands,  in  this  case,  were  the  inhe- 
ritance of  the  husb^d  as  well  as  of  the  wife,  and  the  words 
of  the  statute  are  confined  to  lands,  ''  being  the  inheritr 
ance  or  freehold  of  the  wife*." 

And  it  will  be  the  same  if  made  hyfeqffmerU  by  tha 
husband  and  wife  both,  although  the  words  of  the  statute 
are,  ''  by  the  husband  only  ^^  for  this  being  an  act  in  pais, 
in  which  the  assent  of  the  wife  is  liugatory,  it  is  to  be 
taken  as  the  act  of  the  husband  alone*. 

And  where  husband  and  wife  were  joint  purchasers  in 
tail,  with  remainder  to  the  wife  in  fee,  and  the  husband 
alone  levied  a  fine  and  died,  this  was  held  to  be  within  the 
statute^  (i). 

And  if  in  these  cases  the  wife  die  before  entry,  her  issue, 
or  thope  in  remainder  or  reversion,  may  enter  *^.    . 

This  statute  does  not,  however,  extend  to  copyholds, 
for  the  reason  before  given'. 

The  next  statute  that  disables  particular  persons  from  f  ewmu  for  liic. 
suffering  common  recoveries,  is  14  Eliz.  o*  8,  which  de- 
clares, that  all  recoveries  had  or  prosecuted  by  agreement 
of  parties,  or  by  covin,  against  tenant  by  the  curtesy, 
tenants  in  tail  after  possibility  of  issue  extinct,  for  term  of 
life  or  lives,  or  estates  determinable  on  life  or  lives  of  any 
lands,  tenements  and  hereditaments,  whereof  such  par^    . 

*  Greenl^'s  case,  8  Co.        ^  Dyer,  162,01.48. 
71  ;  and  see  Co.  lit.  326,  a;        ^  Co.  Lit.  326,  a. 

2  Inst.  681.  *  JSeatimon^s  case,  ilnst. 

•  Co.  Lit.  J26,  a.  681. 


(1)  And  although  the  husband  and  wife,  after  the  hus- 
band's alienation,  be  divorced  causa  pnecantradus,  this  will 
not  take  away  her  entry ;  for  it  is  sufficient  that  she  was  his 
wife  dt  facto  at  the  time  of  the  alienation,  to  entitle  her  to 
the  benefit  of  the  statute.    Co.  Lit.  326,  a. 
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jU9e0VB>  ticukur  tenants  are  eo  seised^  or  against  any  other,  with 
^^^  voucher  oyer  of  such  particular  tenants,  or  of  any  hairing 
right  or  title  to  any  such  particidar  estates,  shall  (as  against 
the  reversioners  or  them  in  remainder,  or  against  their 
heirs  and  successors)  be  clearly  void;  except  aiq^socfa 
perscm  shall  so  recover  without  fraud,  by  reason  of  aiqf 
former  right  or  title ;  and  •exoept  ako  recoveries  had  by 
the  ccmsent  or  ^reement  of  the  person  in  reversion  or  re- 
mainder, appearing  of  record  in  -any  of  the  king's  courts. 

Common  recoveries  now,  therefore,  suffered  by  tenant 
by  the  curtesy,  tenant  apres  possibUity,  tenant  in  dower, 
or  for  Ufe,  either  as  immediate  tenants  or  as  vouchees^ 
without  the  jassent,  and  to  the  prejudice  of  him  in  rever- 
sion or  remainder,  are  void,  as  against  the  heir,  issue  or 
remainder-man,  as  the  case  happens ;  and  good  only  as 
against  the  parties  themselves. 

The  next  statute  relatii^  to  common  xeooveries  is  34 
Jk.  35  Hen.  8,  c.  20,  by  which  persons  having  estate»4ail 
of  fthe  gift  of  the  king,  with  remainder  to  ibe  king  in  fee- 
simple  or  fee-tail,  are  prohibited  from  suffering  recove» 
ries  (  that  act  declaring,  '*  that  no  recovery  thereafter  to 
be  had  by  assent  of  parties,  against  any  tenant  or  tenants 
in  tail,  of  any  lands,  tenements  and  hereditaments,  whereof 
.  the  reversion  or  xemainder,  at  the  time  of  such  zeco  veiy 
had,  shall  be  in  the  king,  shall  bind  or  conclude  the  heirs 
in  tail ;  but  that  aflker  the  death  pf  every  such  tenant  m 
tai),  against  whom  such  recovery  shall  he  had*  the  heirs 
in  tail  may  enter,  hold  and  enjoy  the  lands,  8cc.  recovered 
according  to  the  foatn  of  the  g^  in  ti^l,  'flie  Said  reeov'eiy 
notwithstanding  (1). 

(1)  See  many  cases  put  respecting  the  barring  of  entails, 
&c.  where  the  remainder  or  reversion  is  in  the  crown. 
Pig.  on  Beuov.  87  to  go. 
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III.  Op  what  Things  a  coicmon  RBcors&T  may  diB 

fiUFFSBSD  ;  AND  BT  W«AT  DssCBIJPT>02f  • 

!•  Of  what  a  Recovery  may  be  had, 

A  COMMON  recovery  may  be  suffered  of  all  things  of 
which  a  writ  of  c(nrenaiit  for  levying  a  fine  lies ;  as  of  an 
**  honor,  island,  barony,  castle,  messuage,  curtilage,  dove- 
house,  land,  meadow,  pasture,  underwood,  chapel,  river, 
county,  warren,  rectory,  view  of  frankpledge,  wtif^,  estray, 
felon's  goods,  deodands,  furze,  heath,  moor,  8cc. ;  and  in 
general,  a  recovery  may  be  had  of  any  dung  of  which  a 
writ  of  entry  will  He*. 

It  may  be  also  of  an  advowson^,  s.  e.  of  an  advowson 
appendant  to  a  manor,  but  not  of  an  advowson  in  gross ; 
ifoT  the  parson  has  the  freehold,  and  therefore  it  ought  not 
to  be  by  writ  of  entry  in  lepost,  but  by  writ  of  droit  ^\  as, 
since  the  stilt.  32  Hen.  81,  c.  7,  it  may  of  any  other  eccle- 
siastical or  spiritual  profits,  as  tithes,  oblations,  portions, 
pensions,  or  the  like'^.  A  common  recovery  may,  however, 
be  suffered  oif  an  advowson  in  gross,  and  a  small  quantity 
of  land  on  a  writ  of  entry  sur  disseisin,  and  there  are  many 
precedents  to  this  purpose  '(1).  So  of  an  annual  pension 
or  rent,  because  common  recoveries  are  common  assur* 
ancea^    So  it  may  be  of  a  rent  de  novo ;  and  therefore^  if 

*  Pig.  Kecov.  96 ;   Cm.        ^  Cm.  l«3. 

^63.  ^  ^^9^  ^*  Umaamlg  0/* 

^  4  Oo.  74.  Ofl^mC  2^^a- 1 1^ 

t  Pig,  g ;  sed  contra,, 6^*  £  ^^-  4^;  Poph.  22 ;  2 

40 ;  Poph.  22.  ^ Vent.  32  ;  2  Rol.  Rep.  O7. 


(1)  The  court,  however,  said,  in  Sm^hy  against  2%« 
Vmverity  tf  Oscfrnd,  tiiaft  if  this  were  tee  inHgm^  th^ 
should  have  determined  differently;  but  there  being  sixteen 
precedents  ibimd  where  an  advowson  in  gross,  aim  a  little 
land  had  been  suffcsred  upon  writs  of  entry  nor  dineiiin, 
they  adjudged  the  recovery  good  upom  ^  'principle  thut 
que^fien  non  debit  factum  vateti 
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one  grants  a  rent  to  JB.  in  tail,  remainder  to  C.  in  tail«  the 
remainder  to  C.  may  be  barred  by  a  common  recovery  K 

A  recovery  may  also  be  suffered  of  a  rent-charge  if 
issuing  out  of  real  estate  ;  but  not  of  an*  annuity  charge- 
able only  on  the  person  or  personal  estate  of  the  grantor". 

But  it  is  said,  that  a  common  recovery  cannot  be  sufiered 
of  a  fishery,  common  of  pasture  or  estovers,  nor  of  a 
quarry,  a  mine  or  market,  because  they  are  not  in  demesne, 
but  in  profit  only  "• 

Although  copyhold  estates  may,  according  to  the  better 
opinion,  be  entailed  even  Without  a  custom,  yet  no  re- 
covery can  be  had  of  them  at  common  law,  as  ^^ell  because 
in  the  eye  of  the  law  they  are  only  tenancies  at  wiU,  as 
because  the  copyholder  cannot  make  any  tenant  to  the 
precipe)  but  by  surrender.  The  way,  therefore,  to  suffer  a 
recovery  of  a  copyhold  entailed  %  is,  by  the  mode  pointed 
out  by  the  custom  of  the  manor,  as  either  by  committing  a 
forfeiture,  by  making  a  lease  without  license  of  the  lord,  or 
the  like ;  and  the  lands  being  seised  into  the  lord's  hands, 
are  appointed  to  be  to  the  use  of  the  tenant  and  his  heirs ;  or 
by  tenant  in  tail  committing  a  forfeiture,  and  the  lord  seising 
the  copyhold,  and  then  granting  it  to  the  copyholder  and  his 
heirs ;  or  for  tenant  in  tail  to  make  a  surrender  to  the  pur- 
chaser and  his  heirs,  and  the  purchaser  to  commit  a  for- 
feiture, on  which  the  lord  seises,  and  he  makes  proclama* 
tions ;  all  which  modes,  if  sanctioned  by  the  custom^  will  be 
a  good  bar  of  the  entail  and  the  remainders  over'.  And  ^riiere 
there  is  none  of  these  customs,  the  way  to  bar  an  entail 
is  by  the  tenant  in  tail  surrendering  to  a  person  to  make  him 
tenant  to  tUTe  pracipe,  (t.  e.  to  a  plaint)  who  is  admitted,  and 
then  a  plaint,  in  the  nature  of  a  writ- of  enti^  in  the  post, 
is  brought  against  liim,  who  vouches  the  tenant  in  tail, 
and  he  the  common  vouchee ;  and  then  the  recoveror  sur- 

*  Sid.  aSs;  aKeb.  65-  *  See  Pig.  loa. 

«  Pig. 97.   See  Turnery.  '  Sid.  315;  iKeb.  75a; 

Turner,  1  Brb.  Gh.  Rep.  316.  a  Ibid.  127. 
•Pig.96;i8Vin.Ab.2i8. 
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renders  to  the  use  of  tenant  in  tail  and  his  heirs,  who  is  R  ECOVS- 

RI£Sf 

admitted  accordingly,  and  thereby  the  estate-tail  and  re-  , '_ 


taainders  are  barred^. 

But  though  a  recovery  in  the  Common  Pleas  will  not  Ciutommry 
pass  lands  held  by  copy  of  court-roll,  yet  a  recovery  in  that 
court  of  customary  freeholcU  passing  by  surrender  in  a 
borough  court,  will,  it  seems,  be  good^ 

As  to  recovery  of  lands  in  ancient  demesne,  a  common  Ancient 
recovery  is  good,  and  stands  in  force  till  reversed  by  the 
lord  by  writ  of  disceit*,  as  in  the  case  of  a  fine  levied  of 
ancient  demesne  lands. 

A  recovery  may  be  had  of  a  trust  estate,  as  where  cestui  Tmiti. 
que  trust  in  tail  is  in  possession,  with  remainders  over,  under 
die  trustees,  who  have  the  legal  estate,  and  suffers  a  com- 
mon recovery;  though  in  this  case  there  is  no  legal  ten&nt 
to  ^epracipe,  yet  this,  recovery  wiU  bar  both  the  estate- 
tail,  and  remainder  and  reversion ;  for  a  trust'  being  a 
creature  of.  equity,  any  conveyance  or  assurance  x)f  cestui 
que  trust  shall  have  the  same  effect  and  operation  on  the 
trust  asit  would  have  had  on  the  estate  in  law,  in  case  the 
trustees  had  joined :  for  otherwise,  trustees,  by  refusing  to  > 
join,  or  not  being  capable  to  execute  the  trust,  might  hinder 
the  tenant  in  tail  of  that  liberty  to  dispose  of  his  estate, 
and  bar  the  entail,  remainders  and  reversion  thereon  ex- 
pectant, which  the  law  gives  him  as  incident  to  his  estate^. 
This  was  determined  in  the  case  of  Eaton  v.  Collier  \  after 
solemn  argument,  and  is  now  the  constant  practice  of 
equity. 

s.  By  what  Description  a  Recovery  may  be  steered. 

Strictly  speaking,'  the  same  accuitoy  should  be  observed  Bj  what  dc. 
in  the  description  of  things  of  which  a  recovery  is  suffered,  "^^ 

^  Coke  Ent.  206,  207,  pi.        «  2  Chan.  Rep.  6^  79. 
10 ;  Pi^.  Recov.  10.  ■  1  Vem.   13,  *  226,  440 ; 

'  Ohver  v.  Taylor,  1  Atk.    2  Ibid.  132 ;  1  P.  Wms.  91 ; 

474-  '  2  Ibid,  134;  1  Atk.  473. 

•  4  Leon.  123. 
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as  is  xequisile  ui a  prmcipe  quodreddat  ia  an  sdvsrae  suit; 
but  recoYenes  being  now  settled  to  be  common  assunnces, 
to  establish  men  in  their  purchases,  they  are  very  much 
faToved  by^  the  judges,,  and  not  compared  to  jmdgmmts 
in  other  real  actions  or  adverse  suits  %  and  the  proceed- 
ings are  consequently  less  strictly  construed*  Hence, 
though  the  statute  of  Westminster  a,  c.  5,  says,  moa  <mt 
nisi  tria  brevia  originalia  for  the  recovery  of  advowsons, 
yet  a  vmt  of  entry  in  the  pott  has  been  admitted  fiur  an 
advowson  in  gross,  because  this  being  the  original  writ  in 
these  common  recoveries,  which  are  suffered  by  the  con- 
sent of  parties,  the  judges  have  allowed  advowsons,  as  well 
as  rents  and  other  incorporeal  inherit^ices,  to  pass  by 
recoveries,  quia  consensus  partium  toUit  errorem.;  so  it  is  ^ 
commons  in  gross ;  and  if  this  should  not  be.  allowed,,  there 
would  be  no  method  of  barring  the  remainder  or  reversions 
depending  upon  estates*tail,  which  the  tenant  in  tail,  ia 
every  other  case,  has  a  power  over''. 

And  it  appears  to  be  now  an  established  rule,  that  where^ 
ever  the  description  is  such,  either  in  respect  of  the 
quantity,  quality  or  place,  as  is  sufficient  to  ascertain  and 
identify  the  land  intended  to  be  conveyed  by  it^  or  which 
would  be  good  in  a  deed,  will  be  good  in  a  coBuaoaie^ 
covery*. 

If,  therefore,  a  man  be  seised  of  a  reputed  manor,  wUek 
really  is  no  manoiji  and  he  suflfer  a  common  recovery  of 
this  by  the  onme  of  a  manor,  this  is  a  good  recovery  ef 
the  lands  which  constituted  the  reputed  manor,  thoo^ 
strictly  speaking,  there  is  no  manor  recovered ;  because 
the  law  supports  iim,  as  edl  cUbet  conveyances,  according 
to  the  intention  of  the  parties;  for  it  would  be  severe  to 
vacate  this  conveyance  when  the  purchaser  recovered  them, 

*  a  Inst.  3fi8;  Poph.  f  a,  ",5.  Co.  40;   PojA.  »«; 

S3;  2  Vent.  31a ;  Cowp.  346.  1  Burr. 693;  Mod.  206,  ago; 

'  Dormef^B  case^    g  Co^  aIbid.47;Glra.R#ooirai5. 
40:  Poph.  es^  SeeitfMigr 
V.  Kic€,  Cowp.  346. 
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hj  the  aimut  of  the  vesidoFf  mder  noli  a  denomiiMi** 
tion*. 

So  if  a  recovery  be  suffered  of  a  manor  and  its  appurte- 
nants, lands  ^hxch  have  been  repvted  parcel  of  tbe  man#f 
shall  pass ;  for  it  ia  but  equitable^  qucd  voluntas  domitd 
volentis  rem  mam  in  dium  transferre  rata  habeatur;  and 
though  the  recoveiy  does  not  mention  the  lands  reputed 
paroel  of  the  maiu>r,  but  only  the  manor  itself,  yet  thiaiaay 
be  sic^plied  by  tbe  indenture  if  that  be  of  the  manor,  and 
aU  lands  are  reputed  paroel  thereof  though  occupied  to* 
gether  but  two  yeaxs^  (i)« 

And  if  a  man  having  a  third  part  of  a  manoTji  stiffers  % 
recovery  of  a  moiety  of  the  manor,  this  is  good  to  pass,  hia 
iaterest  in  the  third  part  ^ ;  for  where  the  words  of  a  coa^ 
veyaneo  (which  a  recovery  is  now  considered  to  be)  contaio 
more  than  the  grantor  can  conv^,  it  would  be  an  unrea* 
t^OD^ble  interpretation  to  make  this  void  and  ei^tir^ly  w#* 
lesS|  when  they  are  sufficient  to  convey  so.  much  as  he  Boay 
lawfully  pa^s;  so  if  tbe  recovery,,  in  thia  case,  had  beea 
of  the  third  pq^  of  the  manor,  by  the  name  of  the  moiet)r,| 
part  and  purparty  of  the  manor,  thia  had  heeu  good  for  the 
wh<^  thiri  F^  swl  not  osJy  for  a  moiety  of  such  thif4 
piUPt ;  fofx  <^ommoa  recoveriee  being  b^i  common  aAsur* 

■  2RoKAbr.  396;  6  Co.  ^  Sid.  190;  Lev.«7;Keh,, 

64 ;  2  Rof.  Rep.  67;  aVent.  591,  691  j  aMod.  235  ;  S.C. 

3»,  S«  P.  See  Vro.  Eiiz.  507,  Tkynn  v.  Tkynn^. 

5^4,    and  Kdb.  591,  691,  ^  Jbkam  v.  Mmtk,  Oviii. 

contra.  Car.  109,  no. 

(1)  Note,  tfaait  in  all  the  books  which  vepoit  ike  mse  of 
Tt^n  V.  2%»o,  supra,  it  is  .said,  that  as  to  Sir  Mojfh 
Finches  case  (which  see,  6  Co.  63),  all  the  judges  of  England 
gave  their  opinions  under  their  hands,  that  the  lands  in 
reputation,  oelongin^  to  that  manor,  should  net  |pose; 
but  that  Coke,  after  he  was  made  chief-iustice,  got  it  ad- 
judged otherwise,  and  so  it  hath  been  holden  ev^  since ; 
and  this  judgment  was  approved^ beeause many  settlements 
depended  on  it. 
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RBCOVB*     ances,  have,  like  other  asBorancesy  a  benign  and  large  Con- 
^..^ struction,  to  meet  the  intention  of  the  parties. 


IV.  In  what  Court  Recovbbies  may  be  suffebbd; 
AND  of  the  Manner  in  which  thet  are  to 
be  suffered. 

1.  In  what  Court, 

m 

As  a  real  action  cannot  be  commenced  in  any  other 
court  than  one  of  the  courts  at  Westminster,  it  follows  that 
recoveries  cannot  regularly  be  suffered  in  any  other  court. 
But  by  special  custom  and  some  particular  statutes  they 
may  be  suffered  in  inferior  courts.  As  by  the  special 
custom  of  London,  common  recoveries  may  be  suffered 
upon  writs  of  right  in  the  court  of  hustings  there,  of  lands 
lying  within  the  precincts  of  that  city'.    So  in  the  port 

.  moot  of  the  city  of  Chester,  where  the  lands  lie  within  the 
precincts  of  the  county  of  that  city*.    So  recoveries  of 

'  lands  lying  in  the  coimties  palatine  of  Lancaster  and  Dur- 
ham may  be  suffered  in  the  courts  of  those  counties 
respectively ^    And  by  34  &  35  Hen;  8,  *c.  36,  s.  40,  com-' 
mon  recoveries  are  allowed  to  be  suffered  in  the  court  of 
great  sessions  in  Wales.    And  by  the  custom  of  most' 
manors,  common  recoveries  may  be  suffered  of  lands  holden' 
in  ancient  demesne  and  copyhold  lands  in  the  courts  of  the 
manor;  for  as  they  cannot  sue  or  be  sued  in  respect  of 
lands  holden  by  those  tenures  in  the  courts  of  Westminster, 
they  have  always  been  allowed  the  privilege  of  commencing 
actions  in  the  manor  court  <. 

2.  Of  the  Manner  and  Farm  qfn^ering  a  Recaioery. 

Under  this  head  will  be  considered  in  particular,  i.The 
writ  of  .entry: '  2.  The  tenant  to  the  precipe:  3.  The 
vouchers :  4.  The  judgment :  aiid/5.  The  execution  on  the 
recovery. 

*  6  Co.  sif  b*  -.         '  Cru.  16a. 

*  Cru.  161 ;  and  see  43        <  Ibid. 
Eliz.  C.15,  B.  4, 
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I .  Of  the  writ  of  entry. 

A  common  recovery  being  a  judgment  in  a  real  action. 


529 


RECOVE. 
RU£S. 


it  of  course  cannot  be  regularly  commenced  without  an  Of  the  writ  of 
original  writ  demanding  the  lands  in  question^.    And  this  ^'^  ^' 
writ  may  be  of  any  kind  upon  which  land  may  be  de- 
manded ;  but  that  which  is  generally  used  for  this  purpose 
is  a  writ  of  enijy  sur  disseisin  in  the  nature  of  a  writ  of 
assize^  in  which  the  demandant  is  supposed  to  have  been 
disseised  or  turned  out  of  possession  by  the  person  against 
whom  the  writ  is  brought,  or  the  person  under  whom  he 
claims.    This  writ  may  be  brought  in  the  per,  the  per  Sf 
etdf  or  the  post\  but  that  always  used  at  this  day,  is  the 
writ  of  entry  in  the  post^  of  the  demandant's  own  seisin,  * 
which  was  probably  chosen  for  the  purpose  of  comn^on 
recoveries,  on  account  of  the  tenant  being  allowed  to  vouch 
at  large  in  this  action,  and  not  bound  to  vouch  within  the 
degrees,  as  he  is  in  the  writs  of  entry  in  the  per  and  ctn', 
which  makes  it  the  safest  action  for  the  purchasers ;  as 
not  being  liable  to  be  reversed  by  writ  of  error  foi;  irregular 
vouching  ^ 

This  writ  should  be  similar  in  its  form  and  construction, 
to  the  same  writ  when  used  in  an  adversary  suit,  but  as  it 
is  known  to  be  an  amicable  suit  instituted  merely  to  effect 
a  conveyance  of  the  lands,  it  is  more  liberally  construed 
than  in  adversary  suits,  and  any  errors  by  misnomer  or 
otherwise,  which  may  be  discovered  in  it,  as  well  as  in 
the  subsequent  proceedings  in  the  suit,  will,  in  general,  be 
suffered  to  be  amended  at  any  time  prior  to  the  exemplifi- 
cation of  the  recovery^. 

2.  Of  the  tenant  to  the  pracipe.  Of  tiie  tuMut 

In  considering  of  this  part  of  a  recovery,  we  may  inquire,  ^^  i^*"!** 
first,  of  the  necessity  of  a  tenant  to  the  pracipe ;  secondly, 

^  3  Co.  3,  a ;  1  H.  Black.        ^  See  Cru.Recov.  1 8, 203 ; 
Rep.  526  ;  Reg.  Cur.  Pig.  167. 

*  Booth  on  Real  Act  Ji  76. 

vol..  IV.  MM 


53^  KLEMKNTft  OF       [HOOK  III.  PAEt  IT. 

RECOVE*     who  is  capable  of  making  a  good  tenant  to  the  pradpe ; 
'        and  thirdly,  by  what  species  of  conveyance. 


Who  may  make    ^  In  every  real  suit  there  must  be.  a  demandant  and  tenant ; 

vnt^pe^  *  *      ^®  demandant  is  the  party  grieved,  and  who,  in  the  com^ 

of  justice,  demands  a  reparation  for  the  wrong  done  him. 
The  tenant  ia  the  wrong-doer,  and  who  Withholds  the  land 
or  other  thing  demanded;  so  that  though  common  recove- 
ries are  deemed  id  some  intent  fictitLcmil,  yet  there  must  bd 
actoresfabula,  for  which  reason  there  must  be  a  tenant  to 
the  pracipe ;  that  is^  the  writ  of  entry  must  be  brought 
against  one  that  is  actually  seised  of  the  freehold  by  right 
or  by  wrong,  or  else  the  recovery  is  void ;  for  real  writs  lie 
only  s^ainst  the  tenant  of  the  freehold  ^  And  if  there  is 
not  a  good  tenant  to  the  freehold,  he  cannot  render  the 
land  as  the  writ  commands ;  or  in  other  words^the  freehold 
cannot  be  recovered  of  him  who  has  it  not"*. 

But  if  there  be  a  good  tenant  to  the  pradpe,  any  time 
before  the  return  of  the  Writ,  it  is  good  even  in  adversary 
Writs^for  if  the  tehant  was  not  tenant  at  the  teste  of  the  writ, 
but  was  before  the  return,  it  was.  well.  If  he  were  not 
tenant  at  the  return  of  the  writ,  he  might  abate  the  writ  by 
pleading  non-tenute ;  biit  if  he  vouched  over,  then  as  to 
himself  he  admitted  the  writ  good ;  but  then  the  vouchee 
might  coimterplead  the  tenancy ;  but  if  the  vouchee  does 
not  counterplead  the  tenancy,  it  is  good  against  them  sH 
by  estoppel.  But  in  tins  case  the  tenant  shall  not  recover 
in  value,  because  he  is  at  no  loss ;  but  if  he  bec6me  tenant 
after  the  voucher,  and  before  judgment  is  given,  where 
the  vouchee  is  summoned  ad  toarraniixhndum  by  writ,  and 
appears  at  the  return**,  then  the  judgment  not  being 
given  on  the  pradpef  but  oti  the  last  voucher,  this  judg- 
ment binds  the  land  ;  so  that  when  the  recoveror  takes 
out  execution,  the  tenant  by  a  subsequent  purchase  cannot 

^  Booth,  3.  *   2  Salk.  568 ;  Loid  Raym. 

*  Pig.  28 ;  Cru-  2i.  a27,  475. 

"  Lary  and  WUliafns^u  case. 
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avoid  this,  for  the  tenant  is  become  a  loser,  and  shall  re- 
cover in  value  against  the  vouchee,  and  the  vouchee  ov€f)r\ 
Now  if  it  be  thus  in  adversary  writs,  much  more  in  com- 
mon recoveries,  which  are  by  the  assent  of  parties.  ^ 

There  is  another  reason  why  a  tenant  to  the  pradpe  is 
necessary ;  viz.  because  the  estate-tail  of  the  vouchee  is 
barred  only  in  respect  of  the  aissets  recovered,  or  which  by 
possibility  may  be  recovered  in  value :  now  till  the  de* 
mandant  sues  etecution  against  the  tenant  to  the  pradpe, 
the  tenant  cannot  have  execution  against  his  vouchee,  nor 
such  vouchee  against  his  vouchee ;  and  if  the  tenant  to 
the  precdpe  had  nothing  in  the  land,  no  execution  can  be 
sued  against  him,  and  if  no  execution  can  be  sued  against 
him,  no  recovery  caa  be  had  over  in  value,  and  conse* 
quently  no  recompense  to  bind  him,  and  the  recovery,  there- 
fore, can  be  no  bar(i). 

And  the  law  is  now  settled,  that  if  there  be  no  tenant 
to  the  pradpe,  the  common  recovery  is  void,  and  the  issue 
in  tail  may  falsify,  that  is,  reverse  it  for  this  error;  for  tbe 
recovery  in  value  goes  to  him  that  has  the  loss,  or  loses 
the  tenancy ;  and  he  that  loses  may  aver  against  a  stranger 
that  he  lost  nothing,  so  shall  recover  nothing :  and  if  so, 
i  fortiori,  the  issue  in  tail,  who  coqoies  paramount  all  con- 
clusions and  estoppdls,  may  aver  that  there  was  no  estate 
at  the  time  of  the  writ^ 

^  Hut.  1 1  a,  1 13.  ISIdz.  21 ;  Moor,S55;  4  Leon. 

'  8Go.5,6,6o,a;iaEd.4,    23. 
I  a,  19 ;  Cro.  Car.  309 ;  Cro. 

(1)  And  to  enforce  this,  Littleton,  inTaltarum^B  case^ 
says,  when  there  is  no  tenant  to*ihe  pradpe,  there  is  no 
recovery,  because  there  is  none  against  whom  the  demand- 
ant may  recover  the  land,  and  a  recovery  proves  not  the 
tenement  seised,  but  supposes  it.  But  Plowden,  in  Manx- 
welPs  case,  endeavours  to  prove  that  a  common  recovery 
may  be  good,  where  there  is  no  tenant  to  the  |ir^pe. 
His  arguments,  however,  seem  to  centre  in  this,  that  all 
pai^ties  and  privies  to  the  recovexy  are  estopped  to  say^ 
there  was  no  tenant  to  the  pradpe  against  the  admittance 
on  record ;  but  it  is  to  be  wserved,  £ateatoppels  bind  not 
the  issue  i|^  tail. 

M  M  a 
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RECOVE.         But  if  the  tenant  to  ihepracipe  acquire  the  freehold  at 

'. —  any  time  before  judgment  given,  it  will  be  sufficient^. 

Therefore,  where  on  a  writ  of  error  to  reverBe  a  common 
recovery,  the  error  assigned  was^  that  the  tenant  to  the 
pracipe  had  not  acquired  the  freehold  until  after  the  ttste 
of  the  writ  of  summoneas  ad  warrantizandtim,  so  that  he 
was  not  seised  of  the  freehold  at  the  return  of  the  writ  of 
entry:  the  court  held  it  to.be  sufficient,  if  he  acquires 
the  freehold  at  any  time  before  judgment  is  given '.  And 
if  he  have  it  when  judgment  is  given,  although  the  estate 
be  afterwards  defeated,  yet  the  recovery  will  nevertheless, 
seems,  be  good'. 

And  although  a  person  has  acquired  the  freehold  by 
disseisin,  yet  he  will  be  a  good  tenant  to  the  pracipe^. 

It  has  been  doubted  whether  an  heir  at  law  can  make  a 
good  tenant  to  ihepracipe  of  the  third  part  of  the  wife  of 
the  ancestor'entitled  to  ddwet**;  but  as  the  law  casts  the 
freehold  of  this  third  upon  the  heir  immediately  upon 
the  ancestor's  death*,  which  is  n6t  displaced  until  it  has 
been  tegularly  assigned  to  the  doweress,  there  appears  to 
be  no  doubt  but  a  tenant  to  the  pracipe  made  by  the  heit 
would  be  good. 

•  It  is  now  settled  (though'formerly  doubted  0^  that  a 
'husband  seised  of  lands  jure  uxwis  can  make  a  goodienant 
to  the  pracipe  without  the  concurrence  of  his  wife*^  For 
f'  if  a  man  takes  to  wife  9  woman  who  is  seised  in  fee,  he 
gaineth  by  the  intermarriage  an  estate  of  freehold  in  fier 
right*.''  And  where  the  wife  is  seised  of  an  estate'taiI^ 
or  of  an  estate  for  life  only  %  it  will  be  the  same ;  for  a 

^  Pig.  30.      ^  «  Gilbi  Ten*  26 ;  Co,  Lit. 

'  Lacy  y.  Williams,  2  Sslkr*  241,  a,  n.  (1). 
568 ;  1  Ld.  Raym.  222,475;        ^  Cm.  58. 
Carth.  372.  •  Co.  Lit  325,  b.  n.  (2), 

•  Anon.  4  Leon.  84 ;  Golds,    s.  3. 

12.  ^  Ibid.  351,  a.  273,  b. 

*  Lincoln  College  case,  3  ^  Gilb.  Ten.  108  ;  1  Rol. 
Rep.  58;  Griffin  y.  Stanhope,    Abr.  845. 

Cro,  Jac.  4S4 ;  Pig.  40.  «  1  RoL  Abr.  845 ;   Cm. 

"  Cru.Rec.  25.  61^  Pig.  72. 
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feme  covert  cannot  have  a  seisin  distinct  from  her  husband ;     RECOVE* 

but  otherwise  where  lands  are  given  to  husband  and  wife   ^^| • 

jointly,  and  the  husband  alone  suflers  a  recovery '*;  for  the 
'  recompense  cannot  enure  to  the  estate,  the  wife  having  a 
joint  estate  with  her  husband,  she  cann9t  be  a  partaker  of 
the  recompense,  because  she  was  no  plBirty  to  the  recovery ; 
for  an  estate  holden  by  husband  and  wife  is  an  entire  estate, 
and  not  moieties  between  them^;  but  not  so  of  a  joint 
estate  conveyed  to  them  'before  the  coverture,  for  there 
one  moiety  would  be  barred  ^ 

As  it  is  absolutely  necessary  that  the  tenant  to  the  ' 

pracipe  should  have  an  estate  of  freehold,  it  follows,  that 
no  person,  who  has  not  an  estate  of  freehold  can  of  himself 
suffer  a  common  recovery,  because  he  cannot  convey  a 
freehold  to  the  person  against  whom  the  writ  is  to  be 
brought  >^.  Thus,  where  an  estate  was  limited  to  D.  for 
ninty-nine  years,  if  he  should  so  long  live,  remainder  to 
trustees  and  their  heirs  for  preserving  contingent  remain- . 
ders;  remainder  to  the  first  and  other  sons  in  tail.  1>. 
haying  issue  a  son,  they  joined  in  levying  a  fine  to  make  a 
tenant  to  the  prcecipe  to  suffer  a  recovery ;  but  it  was  held 
bad,  for  want  of  the  freehold  in  the  conusors,  for  D.  had 
only  an  estate  for  years,  and  the  son  only  an  estate  in  re- 
mainder expectant  on  the  determination  of  the  estate  of 
the  trustees. 

And  it  is  not  only  necessary  in  order  to  enable  a  person 
to  make  a  tenant  to  the  pracipe  for  suffering  a  recovery 
that  he  should  have  an  estate  of  freehold  in  him,  but  such 
freehold  must  likewise  be  a  freehold  in  possession ;  for, 
as  has  been  before  observed,  unless  the  person  against 
whom  the  writ  is  brought,  be  actual  tenant  in  possession 

*  2  Inst.  342.  «  Dormer    v.   Parkhurst, 

•  Owen,  129,  130;  Moor,  3  Atk.  156;  4  Bro.  P.  C. 
«io.  405;  and  see  iKeb.  735, 

'  Marquis  of  Winchester's    785. 
case,  3  Co.  1  ;  Moor,  95. 
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B^COV£> '  of  thQ  freehold  at  the  time  the  judgmept  U  given,  it  is  im«* 
j^^^        possible  for  him  to  perfonn  the  mandate  of  the  writ  by 
deUvering  the  possession  of  the  freehold  to  the  conu«ee ; 
hence  it  followed  (before  the  statute  4  Geo.  ^,  c.  20),  that 
where  the  lands  were  let  out  on  leases  for  Uyes,  or  where 
there  was  an  estate  for  life  prior  to  the  es^te  of  inherit- 
ance, the  persons  entitled  to  the  estate-tail  in  remainder 
.    were  disabled  from  suffering  recoveries,  of  them^.    To  re- 
move the  disability  in  the  first  instance,  it  wag  usual  for 
the  person  who  intended  to  suffer  the  recovery  to  get  -a 
conditional  surrender  from  the  leasee  for  life^  in  order  to 
become  seised  of  a  freehold  in  possession,  and  be  thereby 
enabled  to  make  a  good  tenant  to  the  pradpe  K    But  this 
being  productive  of  several  inconveniences,  by  the  leasees 
being  in  some  cases  unwilling,  and  in  others  incapable^ 
for  want  of  age,  8lc.  to  make  such  Surrenders,  which  often 
occasioned  great  trouble,  difficulty,  and  expense  to  the 
tenants  in  tail,  it  was  enacted  by  statute  14  Geo.  3,  e.ao 
with  a  retrospect  and  ponformity  to  the  ancient  law^, 
Ihat  common  recoveries  suffered  in  his  Majesty's  court  of 
Common  Pleas,  or  any  other  court  having  competent 
jurisdiction,  shall  be  good,  without  the  surrender  of  such 
leases,  or  the  concurrence  of  the  lessees.    But  although 
this  statute  has  made  the  surrender  of  leases  for  lives  un- 
necessary, yet  it  does  not  extend  to  estates  for  life  i^hich 
were  created  prior  to  the  estate  of  which  the  recovery  is 
intended  to  be  suffered :  such  estates  must,  therefore,  still 
be  surrendered  to  the  person  against  whom  tfae-writof 
entry  is  brought,  it  being  expressly  provided  by  so  Geo.  9, 
€•  30,  8. 3,  that  nothing,  in  that  act  contained,  should  ex- 
tend to  validate  any  common  recoveries,  unless  die  penon 
entitled  to  the  first  estate  for  life,  or  (if  there  be  no  estate 
for  Ufe  in  being)  other  greater  estate  in  reversion  or  re- 
mainder, n^xt  aft^r  the  expiration  of  snch  leases,  shall  join 

*  Dormer  v.    Parkhurstj        *  Pig.  4K 
3  Atk.  135 ;  4  Brown,  P* C^       ^1  Sunr,  115;  Cm«  33. 
.405* 
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ill  ccmveyUig  an  estate  for  life  at  the  least,  to  the  tenant  to     I^^OVE- 
th^  precipe*  ■ 

But  common  recoveries  being  now  looked  upon  as  com- 
mon assurances,  for  the  conveyance  of  property  with  the  .  « 
assent  of  parties,  the  courts  have,  in  some  cases,  in  support 
of  these  assurances,  conceived  themselves  justified  in 
presuming  a  surrenjier  of  the  estate  of  the  tenant  for 
Ufe,  though  no  such  surrender  be  proved  to  have  been 
xnade.  As  where  the  recoveror  has  been  for  many  years 
(forty  y^ars  for  instance*^}  in  possession  under  the  re*^ 
covery^  This  presumption  must,  however,  have  some 
reasonable  fouod&tipB,  as  length  qf  possession,  or  other 
collateral  evidencei  and  where  a  qian  has  power  to  su£fer 
u  recovery,  there  is  solid  and  reasonable  ground  for  pre** 
sumipg  that  all  was  done  rightly  and  regularly  until  the 
contrary  appear™.  Thus,  where  the  freeholder  is  a  trustee 
for  the  tenant  in  tail  himself,  and  under  his  power  and 
direction,  it  is  a  reasonable  and  just  cause  for  presuming 
that  every  thing  was  regularly  transacted  ;  so  where  the 
persons  interested  to  object  against  the  validity  of  the  re-* 
covery,  have  had  time  and  opportunity  to  object  to  it, 
without  doing  so,  this  forms  a  presumption  that  all  was 
right  and  regular ;  in  short,  where  a  person  has  a  power 
to  bar  or  alien,  every  presumption  will  be  entertained  to 
prevent  slips  or  omissions  in  legal  forms  and  methods  of 
conveyancix^  from  invalidating  the  efficacy  of  any  attempt 
he  may  make  to  execute  such  power  $  but  there  can  be  no 
presumption  in  the  nature  of  evidence,  in  fmy  case,  with-- 
out  something  from  whence  to  m^ke  it,  spme  ground  . 
upon  which  to  found  the  presumption^ 

The  absolute  necessity  of  a  tenant  to  the  pradpe  to  sup« 
port  a  common  recovery,  made  it  formeriy  essential,  that 
iS  such  tena^it  was  created  by  feoffinent,  the  livery  pf  seisin 

^  ft  Stra.  iiftg  J  i  Vent.  257;   Warren  v.  GreenmlUf 

«67.  ft  Stra.  1129. 

f  Green  v.  Frwd,  3  Keb-  "*  Goodtitle   v.    Duke  of 

310;  1  Mod.  117  ;  1  Vent.  Chandos,  ft  Burr.  106^. 

M  K  4 
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RECOYS-    should  be  made,  and  if  by  lease  and  release,  Sec.  then  it 

•    RI£&  ^  J 

-  should  bear  date  and  be  executed  before  the  return  of  the 

writ.  Where,  therefore,  a  writ  of  entry  was  returnable  on 
.  the  26th  of  November,  and  the  lease  and  release  for  making 
a. tenant  to  the  prteci'pe  were  dated  the  36th  and  97th  of 
November,  the  recovery  was  held  to  be  void;  for,  as  it 
must  be  presumed  he  appeared  to  the  writ  on  the  day  of 
the  return,  and  that  judgment  was  then  given,  it  was  plain 
there  could  not  be  any  tenant  to  'the  pracipe,  the  deed 
.  creating  such  tenant  not  having  been  executed  till  the  day 
after  ^  And  so  all  deeds  to  make  tenants  topnectpeswere 
required  to  be  dated  before  the  tenn  in  which  therecoveiy 
was  suffered,  because  the  term  being  considered  as  but  one 
day  in  law,  all  the  transactions  of  the  term  relate  to  the 
first  day  of  the  term,  which  carries  back  the  date  of  the 
recovery  to  a  day  prior  to  the  date  of  the  deed  creatmg 
the  tenant  to  the  pracipe  ®.  But  to  remedy  the  many  incon- 
venieiices  which  arose  by  this  strict  construction,  and  also 
to  prevent  recoveries  being  impeached  at  a  remote  distance 
of  .time,  for  want  of  the  recoveror  being  able  to  prove  the 
existence  of  a  good  tenant  to  ihepracipe  when  the  recovery 
was  suffered ;  it  is  enacted  by  14  Geo.  2,  c.  20^,  that  eveiy 
common  recovery  shall,  after  the  expiration  of  twenty 
years  from  the  time  of  the  suffering  thei;eof,  be  deemed 
good  and  valid,  if  it  appears  upon  the  face  of  such  re- 
covery that  there  was  a  tenant  to  the  writ :  and  if  the  per- 
sons joining  in  such  recovery  had  a  sufficient  estate  and 
power  to  suffer  the  same,  notwithstanding  the  deed  or 
deeds  for  making  the  tenant  to  such  writ  should  not 
appear. 

And  further^  that  every  recovery  shall  be  deemed  good 
and  valid,  notwithstanding  the  fine  or  deed  making  the 
tenant  to  such  writ  shall  be  levied  or  executed  after  the 
time  of  the  judgment  given  in  such  recovery,  and  the 

■  Pig.  Rec,  58.  »  Sect.  5. 

•  Ibid*  *  Sect.  6. 
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award  of  the  writ  of  seisin,  provided  the  same  appears  to     recove- 
be  levied  or  executed  before  the  end  of  the  term,  great  1_ 


session,  session,  or  assizes,  in  which  such  recovery  was 
suffered ;  '*  the  sense  of  which  clause  is ',  that  the  re- 
covery shall  be  valid,  provided  the  deed  makiiig  the  tenant 
to  the  pr€Kipe  was  executed  before  the  end  of  the  term  in 
which  the  recovery  was  suffered." 

3.  Having  now  inquired  sufficiently  into  the  necessity  OftheToncherf 
and  reason  of  a  tenant  to  the  prtecipe  for  suffering  a  re-  co^erios. 
covery,  we  will  proceed  to  consider  the  nature  and  use  of 
the  voucher  in  this  assurance. 

A  voucher  Lord  Coke  describes  to  be, ''  when  the  tenant     • 
calls  anothier  person  into  court,  who  is  bound  to  him  to 
warranty,  either  to  defend  the  land  against  the  demandant, 
or  else  to  yield  him  other  land  of  equal  value*." 

When  the  tenant  to  the  pracipe  has  a  writ  of  entry 
brought  against  liim,  for  the  purpose  of  a  common  re- 
covery being  suffered,  he  appears  either  in  person  or  by 
attorney,  and  t^kes  upon  him  the  defence  of  his  title  to 
the  land ;  this  he  does  by  what  is  called  vouching  to  war- 
ranty, that  is,  by  alleging  that  he  purchased  the  land  of 
another,  who  in  the  conveyance  bound  himself  to  warrant 
and  make  good  the  title ;  lie  therefore  prays  that  such 
person  may  be  called  in  to  defend  the  title  in  pursuance 
of  his  warranty ;  and  he  who  vouches  is  called  the  voucher; 
and  he  who  is  vouched,  the  vouchee  (i ). 

'  Per  Kenvon,  Ch.  Just,       see  Goodright  v.  It^by,  2 
5  Dumf.  &  East,  177 ;   and       Hen.  Bl.  46. 

*  Co.  Lit.  101,  b. 


(1)  But  if  the  vouchee  or  the  tenant  cannot  appear  per- 
sonally in  court,  he  may  give  a  warrant  of  attorney  to  some 
other  to  appear  for  mm;  sCru.  107;  ^sEliz.  c.3,  s.  5; 
which  must  be  acknowledged  either  befoie  one  of  the 
judges,  or  a  justice  of  assize  where  the  lands  lie,  or  before 
coimidissioners  appointed  for  that  purpose  by  dedimm 
patestatem.    Ibid.  Fitz.  N.  Br.  1 7. 

And  where  a  recovery  is  suffered  by  warrant  of  attorney, 

the 


RIES. 


^qg  ItLSMENTS   Of      [book  III.  PART  IT. 

RECOVE-  Bat  m  all  possessory  actions^  if  the  tenant  yb«che9  to 
_  warranty,  and  the  demandant -counterpleads  the  Toacher^ 
«.  t.  denies  the  tenant's  right  Co  vouch  any  person,  aver- 
ring that  the  tenant  or  his  ancestor  was  himself  tlie\fir9t 
person  who  entered,  he  shall  be  received  in  i|Il  writs  of 
entry  that  make  mention  of  the  degrees,  for  noi^e  shall 
vouch  out  of  the  lien ;  but  if  a  disseisor  make'  a  lease  for 
life,  remainder  in  fee,  and  disseisee  brings  a  writ  of  entry 
in  the  j?er  against  the  lessee  for  life,  who  makes  deianlty 
ancl  he  in  remainder  is  received,  he  may  vouch  out  of  the 
degrees,  and  a  voucher  is  properly  on  a. feoffment  with 
warranty ;  ]but  on  a  release  with  warranty,  the  piuly  is  put 
to  his  fparraniia  charta  ^. 

When  the  vouchee  ha^  entered  into .  and  accepted  the 
warranty,  he  stands  in  the  place  of  the  t^ax^t,  and  be* 
comes,  in  judgment  of  law,  tenant  t9  the  demandant,  who 
then  counts  or  declares  against  him^  in  the  same  qiaimer 
as  he  did  before  against  the  first  tenaxit  to  the  writ,  and 
the  same  pleas  or  matter  of  defence  which  the  tenant 

*  M,  12  H.7,  3. 


the  warrant  of  attorney  is  the  foundation  of  the  recovery : 
if,  therefore,  the  acknowledgment  of  this  be  void,  either 
on  account  of  any  legal  disability  in  the  person  who  ao* 
knowledged  it,  or  the  like,  the  recovery  suffered  in  pur- 
suance of  it  is  void  also. .  So  if  the  tenant  or  vouchee  die 
before  such  attorney  has  appeared  for  him,  the  recovery 
will  be  void ;  for,  upon  the  death  of  the  person  who  dele- 
gates an  authority,  the  authority  ceasea;  Wynne  v.  Wymie, 
1  Wils.  35.  So  if  the  warrant  of  attorney  appear  to  have 
been  executed  after  judgnfent  in  the  recovery,  the  recovery 
will  be  void;  for  the  appearance  of  the  attorney  is  in  this 
case  without  any  authonty,  and  therefore  nugatory;  Dyer, 
.220,^pl.  13;  2  Cm*  110.  And  the  warrant  of  attoimq^ 
ought  to  bear  date  after  the  teste  of  the  writ  of  summons; 
for  till  then  there  could  be  no  reason  for  his  being  ap- 
pointed ;  this,  however,  it  has  been  hdd,  will  not  vacate 
the  recovery,  since  recoveries  have  been  constrgied  a»  comr 
mon  assurances ;  Wynne  v*  Uoyd,  Sir  T-  Raym.  }6;  i  Keb. 
469. 
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nught  have  set  up  is  allowed  to  the  vouchee,  as  also  any     RSCOVS. 
goatter  which  may  have  siAce  arisen".    Thus,  if  a  pradpe         ' 


quod  reddai  be  brought  against  A.  who  vouches  B.,  and 
B.  enters  into  warranty,  and  afterwards  the  demandant  re« 
leases  all  his  rieht  to  A*  the  vx)uchee.  may  plead  this,  as 
he  may  also  a  release  to  himself  by  the  demandant'  i  for 
the  demandant  may  release  to  the  vouchee,  for  although 
the  vouchee  has  nothipg  in  the  land,  yet  when  the  vouchee 
admits  and  enters  into  the  warranty,  he  becomes  tenant 
to  the  demandant,  and  there  is  therefojre  then  a  privity  . 
between  them^  .  ^ 

A  recovery,  we  have  observed,,  may  be  had  either  with-*  Single  and 
out  any  voucher  at  all,  or  with  single,  double,  or  trebls 
voucher. 

If  a  recovery  be  had  inthout  any  voucher,  the  issue  in 
tail  is  not  barred ;  for  the  recompense  in  value  being  the 
reason  of  barring  the  issue,  a  recovery  by  default,  confess 
sion,  or  neint  dedire,  binds  not  the  issue ;  for  be,  having  no 
recompense,  is  not  estopped  by  his  father's  judgment ;  for 
he  claims  paramount  the  estoppel  per  formam  doni^  and 
therefore  in  this  case  the  issue  may  falsify  ■• 

And  if  the  recovery  be  with  single  voucher,  it  will  be 
good  to.  bar  that  estate  only  which  the  tenant  was  in  pos- 
session of  ^t  the  time  of  the  recovery,  but  no  other  estate.; 
but  if  vrith  double  voucher,  and  the  tenant  in  tail  comes  in 
as  vouchee,  then  it  bars  not  oidy  all  the  estates  he  has  in 
possession,  but  all  others,  even  though  discontinued  and 
turned  to  aright;  so  that  a  common  recovery  with  a  double 
voucher  is  in  all  cases  most  safe.  The  reason  of  this  dif^ 
ference  between  a  common  recovery  with  single  and  double 
voucher  is,  that  in  a  commpn  recovery,  with  single  voucher 
brought  agadnst  tenant  in  tail,  who  vouches  over  the  comr 
mon  vouchee,  if  the  party  be  in  of  anotiier  estate,  the  issue, 
after  tenant  in  tail's  death^  mf^y  plead  mant  tenant  tempore 

m 

■  I  Inst.  241.       •  ?  i^^*  ^8* 

*  Jenk.  Cent.  loo.  -  *  rig.  108. 
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R£COV£-    bretns  nee  unquam  po$tea,  and  so  the  recovery  be  void ;  for 
■-■  ■      '        he  is  not  estopped,  -  because  at  the  time  of  the  writ,  not 
being  tenant  of  the  estate-tail,  he  can  have  no  recovery 
over  of  that  estate,  for  he  was  not  seised  of  it,  and  a  com- 
mon recovery  does  not  prove  the  tenant  was  seised  of  an 
estate-tail,  but  supposes  it,  and  at  the  time  of  the  recovery, 
he  being  in  of  another  estate,  the  issue  has  a  right  to  the 
first  entail,  notwithstanding  the  recovery ;  and  if  the  issue 
enters  after  the  death  of  tenant  in  tail,  he  is  remitted ;  so 
if  tenant  in  tail  discontinue  in  fee,  and  re-purchases  the 
land,  and  grants  a  rent  and  dies,  the  issue  shall  hold  it 
discharged;  and  though  the  ancestor  has  judgment  to 
recover  in  value  against  the  common  vouchee,  that  binds 
not  the  issue,  for  he  cannot  recover  in  value  of  the  first 
entail,  for  that  was  discontinued,  and  a  new  estate  taken, 
and  the  donor  cannot  warrant,  by  reason  of  the  first  entail, 
.  because  the  tenant  is  in  of  another  estate,  and  this  recovery 
in  value  cannot  go  to  the  estate-tail,  because  the  tenant 
'    was  in  of  another  estate :  and  whether  the  tenant  in  tail 
shall  recover  in  value  against  the  donor  or  his  heirs,  or 
against  an  estranger,  by  reason  of  a  release  with  warranty, 
is  all  one;   for  the  land  recovered  in  value  against  the 
donee  (who  by  supposition  in  law  is-  always  supposed  to 
be  vouched  by  the  donee,  who  suffers  the  common  recovery) 
or  releasor,  must  be  an  estate-tail  as  well  in  one  case  as 
the  other :  but  if  he  who  recovers  in  value  was  not  in  of 
the  estate-tail,  then  the  land  recovered  in  value  cannot  go 
in  lieu  of  the  estate-tail ;  for  it  is  a  rule  that  an  estate-tail 
shall  never  be  avoided  by  a  recovery  in  value,  if  that  which 
is  recovered  in  value  comes  not  in  lieu  of  the  estate-tail, 
which  it  does  not  in  this  case,  and  therefore  it  defeats  not 
the  estate-tail,  but  that  descends  to  the  issue ;  and  by  his 
entry  and  getting  the  possession,  that,  coupled  with  the 
right,  remits  him ;  and  this  being  no  more  than  a  recovery 
on  a  false  title,  amounts  only  to  a  discontinuance. 

So  where  tenant  for  life,  remainder  to  B.  in  tail,  the 
remainder  to  C.  in  fee,  A,  and  B.  join  in  a  fine  come  ceo,  l^c. 
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to  a  stranger,  who  renders  it  to  A.  for  life,  remainder  to  B*     becove- 

and  bis  heirs;  afterwards  A.  and  B.  suffer  a  recovery  with 

single  voucher  to  the  use  of  jB.  and  his  heirs ;  this  recovery 
did  not  bar  the  remainder  in  fee,  because  by  the  render 
they  were  seised  of  a  new  estate,  and  B.  was  not  either 
tenant  in  possession,  or  seised  in  right  of  the  entail ;  and 
consequently  the  recompense  being  given  in  lieu  of  the 
estate  recovered,  the  tail  could  not  be  docked,  nor  the  re- 
mainder-man barred  by  this  recovery,  because  the  tenants 
to  the  pradpe  were  not  seised  of  it  at  the  time  of  the  re- 
covery suffered^.  So  in  the  common  case  of  limitations 
under  a  settlement,  as  where  A.  was  tenant  for  life,  re- 
mainder to. trustees  to  preserve  contingent  remainders, 
remainder  to  the  first  and  every  other  soi^  in  tail  male, 
remainder  to  the  daughters  in  tail  general,  remainder  to  the 
heirs  of  his  body,  with  remainders  over.  A.  suffers  a  re- 
covery with  single  voucher,  being  himself  tenant  to  the 
writ  Adjudged  by  the  House  of  Lords,  that  this  re- 
covery with  single  voucher  did  not  bar  the  remainders 
over^;  for,  as  has  been  before  observed,  the  tenant  who 
loses  the  land  has,  upon  his  vouching  over,  a  recompense 
in  viJue  adjudged  against,  his  vouchee,  which  is  to  go  in 
the  same  succession  as  the  land  recovered  would  have 
gone  ^ :  now  a  recovery  with  single  voucher  is  sufficient 
to  bar  an  estate-tail  where  the  tenant  in  tail  is  tenant  to 
ihepracipe,  and  seised  of  the  lands  in  tail  at  the  time  of 
the  precipe  brought  ag^st  him,  for  the  recompense  in 
value  must  follow  the  descent  of  the  land  which  the  tenant 
loses,  and  when  that  proves  to  be  the  estate-tail,  then  the 
issue  is  supposed  to  have  an  equivalent  for  it,  and  conse- 
quently not  prejudiced  by  the  recovery ;  but  because  a 
single  voucher  can  bar  only  the  estate  which  the  tenant  is 
seised  of  at  the  time  of  the  ptadpe  brought,  and  not  any 

^  Cro.  Eliz.  827 ;  Peck  v.  ,    *  Bro.  tit.  Recovery ;  Yelv. 

Channel,  Moor,  634.  fii ;    3  Co.  5 ;   Moor,  26&; 

^  Meredith  v.  Leslie,  6  Br.  see  Cm.  244. 
P.  C.  209 ;  Cru.  249. 


^^2  ELBMBNtS  OP       [fiOOK  ill.  tAUt  iv. 

R£COV£-  right  which  he  hath,  it  wad  found  necessary  ta  admit  the 
^^^'  use  of  a  double  voucher ;  for  should  tenant  in  tail  discon- 
tinue the  tail,  and  take  back  an  estate  in  fee,  or  disseise 
the  discontinuee,  a  recovery  against  him  with  a  voucher 
over,  could  not  bar  the  estate-tail;  for  the  recompense 
comes  in  lieu  of  the  land  recovered,  which  was  the  defea* 
sible  estate,  and  consequently  the  issue  has  nothing  in 
value  for  the  estate-tail,  without  which  he  cannot  be 
barred.  But  if  in  this  case  the  tenant  in  tail,  after  die 
disseisin,  had  either  by  fine  or  leasd  and  release,  made  a 
tenant  to  the  praeipe,  and  come  in  himself  as  vouchee,  and 
then  vouched  over  the  common  vouchee ;  this  double 
voucher  had  been  sufficient  to  bar  the  tenant  in  tail  and 
his  heirs  of  Qirery  estate- which  be  was  at  any  time  seised 
of;  for  when  the  tenant  in  tail  comes  in  as  vouchee,  it  is 
presumed  he  wiU,  and  he  has  an  opportunity  to,  set  up  every 
title  he  bad  to  defeat  the  demandant ;  and  since  what  he 
offered  was  Hot  sufficient  to  bar  the  demandant,  the  court 
takes  it  for  granted  he  had  no  other  title  tiian  what  he 
set  up,  and  therefore  will  give  him  but  one  recompense 
for  all". 

But  in  the  case  of  a  recovery  with  single  voucher,  where 
the  tenant  is  in  of  another  estate,  the  land  recovered  in 
value  cannot  be  in  lieu  of  the  estate  he  was  not  seised  of 
when  he  was  tenant  to  the  pnedpe,  so  the  recoveiy  is  no 
bar  to  the  issue,  who  can  never  be  barred  but  where  there 
is  a  real  or  poosible  recompense  by  recovery  in  value.  And 
therefore,  if  there  be  a  woman  tenant  for  life,  remainder 
to  ^.  in  tail,  remainder  over  in  fee ;  feme  and  A,  inter- 
inany,  and  she  and  her  husband  levy  a  fine  sur  canutanee 
de  droit  come  ceo,  and  the  lands  are  rendered  to  the  wife  for 
Hfe,  remainder  to  the  husband  in  fee,  and  after  they  sufier 
a  common  recovery  with  single  voucher,  this  is  no  bar  to 
the  entail,  for  the  husband  was  not  seised  of  the  entail  at 

•3C0.  6,  b;  Plow.  8;  562;  Poph.  100;  Moor,  36ji; 
MaxwelTu  case,  Cro.  Eliz.    Hob.  268« 
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the  time  of  the  recoTery^  &n4  the  fine,  accordizig  to  Coke,     rbcovb^ 

was  no  discontinuance '.    And  by  the  render  a  new  estate 

is  given,  so  the  recompense  extends  to  the  new  estate^  not 

to  the  old  one.    So  if  tenant  in  tail  discontinue,  and  take 

back  an  estate  in  fee,  and  np^acipe  is  brought  against  him, 

and  he  voubhes  the  common  vouchee,  this  bars  iiot  the 

estate^tail,  bat  only  the  new  taken  fee.    But  if  tenant  in 

tail  discontinues^  and  Vkpracipe  is  brought  against  the  dis^ 

continues,  who  vouches  tenant  in  tail,  who  vouches  over, 

ibis  bars  effectually  the  estate-tail :  for  he  who  comes  in  as 

vouchee  in  judgment  of  law,  comes  in  privity  of  all  estates 

he  evet  had  befoire,  thou^  the  precedent  estate,  on  which 

the  voucher  depends,  is  divested^  diseontinned,  and  turned. 

to  a  right ;  for  in  this  case,  where  he  comes  in  as  voucheei 

he  comes  not  only  in  of  the  estate  he  has  in  possession, 

but  of  the  discontinued  estate,  and  aU  other  estates,  and 

the  recompense  in  value  wbi^h  he  has,  or  possibly  may 

have,  bars  the  issue  ^. 

4.  Of  the  judgment  in  a  common  recovery.  or  the 

Upon  the  person  who  is  last  vouched  to  defend  the  Judgment 
tide,  failing  to  appear  and  make  his  defence  when  called, 
and  ''^departing  in  spite  of  the  court,'^  judgment  is  given 
for  the  demandant^  that  he  shall  recover  the  haA  against 
the  tenant  in  possession,  t.  e.  the  tenant  to  the  wnl  of 
ptitecipe ;  and  that  stich  tenlemt  shall  recover  of  the  vouchee 
who  neglected  to  stbstantitlte  th6  title  ia  ptrsuance  of 
liis  supposed  vrfiutanty,  other  lands  of  equal  value,  m  their 
room. 

As  the  parties  to  the  recovery .tre  riot  bomid  by  the  te^ 
covery  till  judgment  is  pronounced  (tiB  which  time  the 
action  is  in  transitu  and  incomplete),  it  is  necessary  to 
Inqaire  at  what  time  the  judgment  in  a  common  recovery 
is  supposed  in  law  to  be  pronounced  by  the  court,  and  in 
what  cases'  the  recovery  will  be  inviedid  by  reason  of  any 

^  I  Co. 76,  aj  6C0.  I6,a.       *'  3  Co.  60;  Moor^  634 ; 

Owen,  130. 
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BECOV&     inconsistency  in  the  .time  at  which  judgment  is  presumed 

,..         tQ  have  been  given,  on  the  death  of  the  parties  prior  to 

the  pronmiciation  of  sach  judgment. 
'  As  to  which,  it  is  to  be  premised,,  first,  that  judgments 
are  not  always  considered  as  having  )[>een  given  on  the 
day  on  which  they  may  have  been  actually  pronounced. 
For  as  the  whole  of  the  term,  as  has.  been  before  noticed, 
is  considered  in  law  as  but  oned^y,  at  whatever  period  of 

•  the  term  judgment  may  ba^e  been  pronounced,  it  has  re- 
lation to  the  first  day  of  such  term,  the  law  not  allowing 

*  of  any  fraction  of  a  day.  And  this  first  day  of  the  term 
with  respect  to  the  process  of  the  court,  it  is  to  be  ob- 
served, is  the  essoin  day  upon  which  the  writ  was  return- 
able: the  quarto  die  post  being  only  a  day  of  grace  ^.  For 
it  is  upon  the  default  of  appearance  to  defend  the  title^ 
on  the  day  required  by  the  writ,  that  judgment  is  given 
against  him.  If,  therefore,  the  writ  of  entry  be  returnable 
on  the  second  or  any  other  return-day  of  the  term,  the 
judgment  will  relate  to  and  be  supposed  to  have  .been 

,  given  on  that  day.  So  that  if  the  vouchee  appear  in 
person  on  the  return  of  the  writ  of  entry,  the  judgment  in 
the  recovery  relates  to  the  day  of  such  return;  but  if  he 
do  not  appear  till  the  day  of  the  return  of  the  writ  of  sttm^ 
moneas  adtoarrqntizandum,  then  the  day  of  the  return  of 
such  latter  writ  will  be  the  daypf  the  judgment  in  the 
recovery.  Hence,  if  either  of  the  parties  to  the  recoveiy, 
whether  demandant,'  tenant,  or  any  of  the  vouchers  die 
before  the  return  of  the  writ,  the  recovery  will  be  void, 
for  no  judgment  can  be  given  against  a  man  after  he  is 
dead;  but  if  all  the  parties  were  living  at  the  commence- 
nkent  of  that  day,  the  recovery  will  be  good^ 
'  And  if  the  day  of  the  return  of  the  writ  be  a  dies  turn 
juridiaa,  as  a  Sunday,  and  the  vouchee  die  on  that  day, 
the  recovery  cannot' be  supported,  for  as  the  judgment 

^  Cro.  Car,  102;  1  Bulst.  *  1  Co.  934;  Co.  71,  a; 
3«*  36;  3  Dumf.  &  East,  Moor,|i36;Jenk.  Cent.. 249; 
1 85.  2  Blac.  Rep.  735 ;  1  Stra.  18. 
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cotdd  not  in  this  case  have  been  giren  till  the  Monday, 
it  mast  have  been  given,  if  at  all,  after  the  death  of  the 
party ;  and  then  it  came  too  late  \ 

So  if  judgment  in  a  common  .recovery  be  ^ven  before 
the  return  of  the  writ  of  entry,  or  of  the  writ  of  mmmoneas 
od  foartwUizandum,  the  recovery  will  be  void ;  for  no  judg* 
ment  can  be  given  against  the  party  till  he  appear  to  make 
his  defence,  which  he  cannot  be  supposed  to  have  done 
until  the  return  of  the  writ  which  is  issued  for  the  pur- 
pose of  bringing  them  before  the  court '. 

So  if  the  warrant  of  attorney  be  dated  subsequent  to 
the  day  of  the  retiim  of  the  writ  of  entry,  the  recovery' 
will  be  void ;  for  in  this  case  the  warrant  of  attorney  em- 
powering another  to  appear  for  the  party,  appears  not  to 
have  been  given  until  after  the  judgment  in  the  recovery 
vnui  pronounced  ". 

So  where  the  vouchee  of  a  common  recovery,  who  ap- 
peared by  attorney,  died  before  the  return  of  the  writ  of 
mfmnoneat  ad  warraniizandum,  the  recovery  was  held  to 
be  void,  because  it  were  absurd  to  suppose  that  judgment 
could  have  been  given  before  the  appearance  and  default 
of  the  vouchee,  and  he  could  not  appear  after  he  was 
dead**.  For  though  a  recovery,  being  now  a  common 
assurance,  is  to  be  supported  as  far  as  the  rules  of  the  law 
will  allow,  yet  the  court  will  not  create  absurdities  in 
order  to  support  them ;  and  in  a  subsequent  case  %  Lord 
Mansfield  observed,  that  ''  it  was  plain  there  could  be 
no  judgment  given  aflier  the  death  of  the  vouchee,  for 
there  cannot  be  any  judgment  against  the  tenant  to  the 
pradpe  without  a  judgment  over  in  value  i^nst  the 
vouchee. 

^  Swatm  V.  Broome,     3        "  Bacon^s  case,  Dy.  220, 
Burr.  1595;  1   Blac.  Rep.    pi.  13. 
496,  6«6 ;  6  Bro.  P.  C.  123 ;        »  Wynnes.  Wynne,  1  Wils. 
2  Cm.  142.  35. 

'  Barton*^  case,  Pop.  100.        ^  Sheepshanks  v.  Lucas,  1 

Burr.  410. 
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5.  Of  the  execution  of  a  recovery,  and  its  effect. 

After  the  demandant  has  obtained  judgment^  in  It 
common  recovery  against  the  tenant,  and  the  tenant 
against  the  vouchee,  and  the  vouchee  against  the  common 
Vouchee,  the  court  awards  an  habere  facias  seisinam  to  the 
sheriff  of  the  county  where  the  lands  lie,  directing  him  to 
put  the  recoveror  in  possession  of  the  lands  recovered ; 
and  when  this  writ  is  returned,  the  recovery  is  complete 
and  executed  (1).  And  though  tliis  is  not  much  regarded, 
being  only  matter  of  form,  yet  in  many  cases  it  is  not  safe 
to.  proceed  till  there  is  a  return  of  the  habere  facias  seitinam^ 
for  whenever  a  recovery  is  to  uses,  as  most  common  re- 
coveries now  are,  no  seisin  is  in  the  recoveror,  nor  any 
use  raised  till  the  execution  of  the  recovery ;  for  till  then 
the  land  does  not  passi^  (2),  and  consequently,  no  use 
arising  till  then,  the  party  to  whose  use  the  common  re- 
covery is  declared  to  enure,  can  convey  nothmg;  for  nemo 
dat  quod  non  haltet. 

And  if  the  land  of  which  a  recovery  is  suffered,  it  in 
lease  for  years  at  the  time,  it  must  be  executed  by  writ, 
entry  or  claim,  for  the  recovery  will  not  otherwise  give 
immediate  possession  to  the  recoveror^.  But  if  the  re* 
covery  be  of  a  rent,  a  right  of  common,  or  other  incor- 
poreal thing  issuing  out  of  land,  it  it  sufficient  if  the  sheriff 


P  Moor,  281 ;  Sir  W. 
Jones,  10 ;  1  Wils*  55;  2 
Stra.  1185. 


^  1  Co.  9i,b.  loffjb. 


(1)  This  writ  should  bear  teste  the  fourth  day  inclusive 
after  the  return  of  the  writ  of  entry,  or  last  writ  of  sum- 
mons, and  there  should  be  fifteen  days  between  the  teste 
and  the  return  of  the  writ  of  seisin.    Wils.  319. 

(2)  And  the  awarding  of  the  writ  of  seisin,  its  exe- 
cution, and  return,  must  appear  on  record,  for  it  will 
not  be  presumed  by  the  court ;  unless  where  it  be  found 
on  a  special  verdict.  Witham  v.  Ltwis^  i  Wils.  48; 
4   Bro.   P.  C.  504.    But  see  5  Dumf.  &  East's  Rep. 

179. 
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deliver  seisin  of  the  rent,  8cc.  upon  the  land  by  pslrol,  for     RECoys. 
this  will  give  the  demandant  possession  \  ' 


When  the  recovery  is  complete,  alb  the  proceedings  from  ^^  ^^  ^ 
the  original  writ  to  the  judgment  are  usually  enrolled  in  c.  so. 
the  court  where  it  is  suffered,  and  such  enrolment  is  by 
33  Eliz.  c.  3,  s.  1,  declared  to  be  of  as  much  validity  as 
if  the  recovery  were  extant  and  remaining.  But  as  this 
has  been  found  to  be  frequently  neglected,  it  was  enacted 
by  14  Geo.  2,  c.  so,  s.4,  to  remedy  the  inconveniences 
which  might  arise  to  purchasers  from  the  omission,  that 
where  any  person  has  purchased  any  estate  in  any  lands, 
tenements  or  hereditaments,  for  a  valuable  consideration, 
of  which  a  recovery  has  been  suffered,  such  person,  and 
all  claiming  under  him,  having  been  in  possession  of  the 
purchased  estate  from  the  time  of  such  purchase,  may, 
after  the  expiration  of  twenty  years  from  the  time  of  such 
purchase,  produce  in  evidence  the  deed  making  the  tenant 
to  the  writ  and  declaring  the  uses  of  the  recovery,  and  ' 
such  deed  (the  execution  being  duly  proved)  shall  be 
deemed  sufficient  evidence  of  the  recovery  having  been 
suffered,  although  no  record  of  such  recovery  be  found, 
provided  the  person  making  such  deed  had  power  to  make 
a  tenant  to  such  writ  and  suffer  such  recovery. 

V.  Of  the  Force  and  Operation  of  a 
•  Kecovery. 

A  common  recovery  duly  suffered  by  tenant  in  tail  bars  Bare  remain- 
not  only  the  issue,  but  all  remainders  and  reversions,  ^^^s. 
which  would  take  place  after  the  determination  of  the 
estate-tail,  whether  the  same  be  in  esse  or  contingent :  and 
all  former  ^estates,  leases  and  charges  made  by  him  in  re- 
mainder or  reversion '•  The  reason  of  remainders,  and 
charges  made  by  the  remainder-men  being  barred,  is  given 
in  Cope/fs  case^whete  it  is  observed  that  at  common 
law,  and  till  the  statute  de  donis,  the  remainder  was*  only 

'  1  Rol.  Abr.  886 ;  1  Co-        •  And  see  Prest.  Tracts, 
97i  b.  26. 
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RfiCOVE-  ^  possibility  of  reverter;  and  as'  a  recovery  was  excepied 
^^^'  oiit  of  that  statute;  and  was  an  inherent  privilege  annexed" 
to  an  estate-tail,  and  as  by  it  the  tenant  in  tail  could  have 
barred  the  remainder,  so  he  might  all  charges  made  by 
the  remainder-man.  And  as  the  grantor  of  that  charge 
was  bound  by  a  common  recovery,  so  were  those  who 
claimed  under  him;  for  the  recoveror  in'  a  common  reco- 
very is  in  of  an  estate  he  has  gained  under  the  tenant  in 
tail  in  possession^  which  estate  is  no  ways  subject  to  the 
charge  of  him  in  remainder  or  reversion^  for  the  chaise  of 
him  in  remainder  can  be  only  good  in  respect  of  the  pos- 
sibility that  the  land  may  come  in  possession^  which  pos- 
sibility being  destroyed  by  the  common  recovery,  the 
remainder  and  chaige  are  gone^-  But  another  reason 
given  is",  that  by  the  recovery,  the  estate-tail  is  extended 
into  a  fee,  and  the  recoveror  in  of  an  estate,  that  by  sup- 
position of  law,  continues  for  ever;  so  that  the  estate 
having  a  perpetual  continuance,  no  charge  of  him  in  re- 
version can  ever  take  place  (i) ;  and  this  reason  accords 
with  common  experience ;  for  if  tenant  in  tail  make  a  lease 
not  warranted  by  the  statute,  or  enter  into  a  judgment  or 
recognizance,  and  then  -suffer  a  ^common  recovery,  the 
lease  atid  other  encumbrances  are  all  good,  which  were 
before  defeasible  by  the  issue ;  for  the  recoverpr  comes  in 

*  1  Co.  61 ;  CapeWs  case,  *  Pig,  119. 

4  Leon.    150;      Poph.    5; 
Moor,  154. 


(1)  See  this  explained  by  Lord  Chief  Justice  Hale,  in 
Meiison  and  Hodson's  case,  2  Lev.  28;  and  the  case  on 
Jjord  Derwentwater's  recovery  was  accordingly  determined, 
under  the  act  4  Geo.  1,  by  the  judge  delegated  to  hear 
claims  on  the  forfeited  estates,  in  which  case  it  was  re- 
solved, that  he  took  no  new  estate  bjr  the  recovery,  by 
way  of  purchase,  but  was  in  of  his  old  estate,  whidi  by  the 
-operation  of  the  recovery,  was  extended  into  a  fee-simple, 
and  discharged  of  the  statute  de  doms,  Westm.  2,  and  the 
limitations  and  restraints  introduced  by  that  statute.     Pig. 

121.    ^ 


tn.  n.  §  vj  rOMVEYAKClKC.  ,         5^0 

subject  to  all  the  encumbrances  of  tenant  in  tail^  and  the     Afico\^ 
irecovery  opens,  as  it  is  called^  and  lets  in  all  the  encum-  _.._.J..^ 


brances ;  and  therefore,  when  a  man  has  to  do  with  tenant 
in  tail  whose  estate  is  encumbered  by  judgments,  &c.  it 
is  very  dangerous,  though  he  suffer  a  conmion  recovery : 
for  all  the  precedent  judgments  take  place  of  the  security 
he  gives  *. 

But  as  to  a  recovery  barring  remainders  and  reversions,  ReTeniom  i^ 
an  exception  is  to  be  noticed,  where  such  remainder  or     ^      ^\ 
reversion  is  in  the  king ;  for  although  common  recoveries 
were  allowed  to  be  common   conveyances,  the  judges 
would  no  more  allow  a  recovery  than  any  other  convey- 
ance, to  divest  the  king  of  his  interest  in  the  land,  but 
preserved  his  reversion  or  remainder,  though  they  suffered 
the  recovery  to  bar  the  estate-tail  on  which  it  depended, 
for  it  were  unreasonable  to  strip  the  king  of  any  part  of  his 
revenue  upon  the  consideration  of  any  imaginary  recom- 
pense ;  but  yet  the  estate-tail  was  barred,  because  other- 
wise, where  the  reversion  or  remainder  was  in  the  crown, 
the  estate  in  the  subject  would  be  perpetuated,  which  is 
against  the  policy  of  the  law'.     But  in  the  reign  of 
Hen.  8,  a  statute  was  made  to  invalidate  recoveries,  even 
against  the  issue  in  tail,  where  the  remainder  was  in  the 
crown  ^ ;  the  intention  of  the  act  was,  to  perpetuate  those 
estates  in  families  which  the  king  himself  had  given,  or, 
for  money  or  other  consideration,  had  procured  to  be 
given  to  any  subject  ZA^pramium  for  his  services  to  the 
crown ;  that  the  descendants  of  that  stock  might  never 
forsake  the  interests  of  the  crown  that  had  so  liberally 
rewarded  their  ancestor's  loyalty ;  that  where  a  generous 
emulation  of  their  actions  proved  too  weak  a  tie  to  engage 
them  openly  in  the  same  interest;  they  might  at  least  be    . 
prevailed  on,  out  of  gratitude  and  prudence,  not  to  at- 
tempt any  thing  to  the  prejudice  of  the  crown,  from  whom 

^  Pig.  121.  Bro.  tit.  Recovery,  31,  tit^ 

«  2  Rol.  Abr.  393,  396;    Tail,  41. 
Co.  Lit.  37a;   Moor,  195;        »  34  Hen.  8,  c.  20. 

N  N  3 


RKCOVS- 
BI£S. 


550  ELEMENTS  OF       (BOOK  III.   PART  lY. 

they  must  acknowledge  they  derived  their  present  support 
and  splendor ;  but  this  statute  does  not  preserve  ail  estates* 
tail  where  the  reversion  or  remainder  is  in  the  crown ;  but 
those  only  which  were  given  by  the  kii^  himself  or  his 
procurement  by  way  of  reward  *j  and  the  reversion  .also 
must  continue  in  the  crown ;  for  whenever  he  grants  that 
over,  the  estate-tail,  though  original  of  the  gift  of  the  king, 
is  out  of  the  protection  of  the  act,  and  subject  to  a  com- 
mon recovery,  because  the  statute  only  preserves  them 
where  the  reversion  is  in  the  king.  Where,  therefore, 
donee  in  tail,  ^  the  gift  of  the  king,  the  reversion  being 
in  the  crown,  made  a  gift  in.tail,  and  the  second  donee 
suffered  a  common  recovery,  it  was  resolved  by  eleven 
judges  %  that  his  issue  was  not  within  the  privilege  of 
34  Henry  8,  c.  ao,  for  his  estate,  as  far  as  it  could^  dis- 
aflirmed  the  reversion  of  the  king,  though  it  could  not 
take  it  out  of  him,  and  his  possession  was  injurious  to  the 
estate  given  by  the  king,  and  therefore  no  colour  to  allow 
it  the  protection  of  that  act  ^.  It  does  not,  however,  require 
that  the  reversion  shpuld  always  continue  in  the  king ; 
but  it  sufficeth  if  it  be  in  him  at  the  time  of  the  recovery 
suffered  ^. 

Hence  the  only  mode  of  acquiring  a  good  title  to  an 
estate-tail,  whereof  the  reversion  is  in  the  crown,  is  Iqr  an 
act  of  parliament,  enacting  that  the  reversion  B^fH  be  di- 
vested out  of  the  crown,  and  vested  either  in  the  tenant  in 
tail,  or  in  some  other  private  person,  by  which  ineans  it 
becoifies  barrable  by  a  recovery'. 
EttoppvL  A  common  recovery  does  not  only  bar  the  issue^  remain- 
ders, reversions,  and  all  charges  made  by  remaindernnen, 
but  estops  all  parties ;  and  therefore,  if  tenant  in  dower. 


*  Perkim  v.  Setotll,  '4 
Burr.  2223;  1  Blac.  Rep. 
654 ;  Co.  Lit.  372,  b. 

»  13  Car.  1. 

^  Earl  of  Ormondes  case, 
2  Jon.  2fiO,  251. 


•  See  Kaym.  288,  358; 
Gardner  v.  Bambridg^  2 
Jon.  251. 

^  Cruise  on  B«cov.s.277; 
and  see  Stricklantfs  Act^ 
30  Geo.  3,  s.  51. 
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or  a  jointresB,  join  in  a  common  recovery,  they  are  barred ;      HBCOVE- 
and  if  there  be  no  tenant  to  ihepracipe,  yet  if  the  party  who  1_ 


sufiers  the  common  recovery  have  a  fee-simple,  he  and  his 
heirs  are  estopped.  So  if  a  man  seised  in  fee  be  dis- 
seised, the  disseisee,  during  the  disseisin,  suffers  a  com- 
mon recovery,  though  this  be  void  for  want  of  a  tenant  to 
the  pracipe,  yet  the  disseisee,  and  all  claiming  under  him, 
are  estopped  \  So  if  there  be  tenant  for  life,  remainder  to 
baron  and  feme  and  their  heirs,  and  they  suffer  a  common 
recovery,  or  come  in  as  vouchees,  this  binds  them  and 
their  heirs  ^ ;  and  generally  all  are  bound  by  a  common 
recovery  that  cannot  falsify  '.        . 

A  common  recovery,  we  have  said,  bars  also  contingent  Contiagcni 
remamders ;  therefore,  where  a  man  is  seised  m  tee,  and 
devised  to  his  eldest  son  Thomas,  for  life,  and  if  he  die 
without  issue  hving  at  the  time  of  his  death,  to  Leonard, 
another  of  his  sons,  and  his  heirs ;  but  if  Thomas  have 
issue  living  at  his  death,  then  the  fee  to  remain  to  the 
right  heirs  of  Thomas.  Devisor  dies,  Thomas  enters  and 
suffers  a  common  recovery,  and  dies  without  issue,  and 
held  Leonard  barred ;  for  Thomas,  by  the  will,  had  an 
estate  for  life,  remainder  to  his  heirs,  not  executed ;  and 
though  the  reversion  descended  to  him,  as  heir,  this 
merges  not  the  estate  for  life,  contrary  to  the  express  will, 
but  leaves  an  opening  for  the  interposition  of  the  mesne 
remainders,  when  they  happen;  so  the  estate  here  to 
Thomas,  being  for  life,  and  the  estate  to  Leonard  contin- 
gent, the  recovery  bars  it  ^<  And  the  reason  is  because 
the  recovery  destroys  the  particular  estate,  which  supports 
the  contingent  remainder ;  and  wherever  a  contingent  re- 
mainder is  limited  to  depend  on  an  estate  of  freehold, 
which  is  capable  to  support  a  contingent  remainder,  it  is 
always  construed  to  be  a  remainder,  and  not  an  executory 

•  Cro.  Car.  388.  '^  Sid.    47 ;    Raym.    28 ; 

^  Stiles,  319.  1  Keb.  29,  1 19 ;  Joned,  77 ; 

«  2  Cro.  592.  I  Lev.  u. 
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devise.  And  where  the  remainder  is  contingent,  if  the 
particular  estate  whereon  it  depends  be  destroyed,  the 
remainder  is  gone.  So  a  devise  to  A.  for  life,  remainder 
to  his  next  heir  male :  A*  suffers  a  common  recovery,  the 
remainder  is  destroyed '. 

But  though  a  common  recovery  bars  the  issue  and  all 
remainders  and  reversions,  and  all  things  dependent,  inci- 
dent or  derived  out  of  the  remainder,  yet  it  bars  not  things 
collateral  to  the  estate-tail. 

And  as  a  common  recovery  suffered  by  tenant  in  tail 
bars  all  reversions  and  remainders  expectant  upon  it,  so  it 
avoids  all 'Charges,  leases  and  encumbrances  made  by 
those  in  reversion  or  remainder,  and  the  recoveror  shall 
enjoy  the  land  free  from  any  such  charge  for  ever:  thus, 
where  he  in  remainder  upon  an  estate-tail  granted  a  rent- 
charge,  and  the  tenant  in  tail  suffered  a  recovery ;  it  was 
adjudged,  that  the  grantee  could  not  distrain  the  reco- 
veror ;  for  since  the  rent  was  only  at  first  good,  because 
of  the  possibility  of  the  grantor's  remainder  coining  in 
possession,  when  that  possibility  ceased  by  the  recovery  of 
tenant  in  tail,  such  grant  must  then  become  void  K 

So  where  lands  were  given  to  the  use  of  u^.  in  tail^  re- 
mainder to  fi.  provided  that  if  there  be  a  failure  of  issue 
male  of  the  body  of  A,  that  J.  should  have  a  rent-charge 
out  of  the  land  :  A.  made  lease  of  the  land  for  lOO  years, 
and  then  suffered  a  recovery.  It  was  adjudged,  that  this 
contingent  rent  was  barred,  and  that  J.  S,  should  not 
charge  the  land  during  the  term ;  for  as  this  grant  was 
subsequent  to 'the  estate-tail,  and  could  not  take  efiect  till 
the  determination  of  that,  and  consequently  could  issue 
out  of  the  remainders  when  they,  should  commence  and 


*  Archer^B  case,  i,  Co.  66 ; 
Cro.  Eliz.  453. 

^  2  Cro.  592;     2    Rol. 
Rep.  291. 

*  Cro,  Eliz.  718;  Co.  62; 
CapelFs  case,    2  RoL  Abr. 


396;  Moor,  154;  4  I^eon, 
150,  &c.;  Poph.  5,6;  and 
see  Hudson  v.  Benson^  2  Lev. 
28;  1  Mod.  108;  Sir  T. 
Raym.  236 ;  I  Freem.  362, 
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execute :  and  as  the  recovery  barred  the  remainders  de-     RECOVE- 

RUES. 

pendent  on  the  estate-tail;  it  must  also  destroy  all  charges L« 

which  was  to  issue  out  of  them ;  for  when  by  the  recovery 
it  bec^e  impossible  that  the  remainders  should  ever 
execute,  the  rent*charge,  which  was  to  issue  out  of  those 
remainders  when  executed,  must  necessarily  be  lost". 

And  if  there  be  tenant  in  tail,  remainder  for  years,  re- 
mainder in  fee,  and  the  tenant  in  tail  suffer  a  recovery ; 
this  bars  the  remainder  for  years  as  well  as  the  remainder 
in  fee  ^ 

But  if  a  gift,  in  tail  be  made,  reserving  rent,  and  the 
donee  suffer  a  recovery,  this  is  no  bar  of  the  rent,  but 
it  remains  a  collateral  charge  on  the  land ;  for  since  the 
tenant  in  tail  took  the  land  subject  to  that  charge,  the  re- 
coveror  who  claims  under  him  can  have  no  better  estate. 
So  if  there  be  a  limitation  of  an  use  upon  condition,  and 
the  cestui  que  use  sufier  a  recovery,  this  does  not  destroy 
the  condition;  for  the  estate  of  him  who  suffered  the 
recovery  beiiig  charged  with  it,  he  could  not  make  his  ^ 

purchaser  a  better  title  than  he  himself  had  °. 

For  the  same  reason,  if  tenant  in  tail  grant  a  rent-charge, 
and  then  suffer  a  common  recovery,  yet  the  land  is  still 
chargeable  with  the  rent  in  the  bands  of  the  recoveror;  for 
though  the  statute  de  donis  i;ender  such  charges  void  as  to 
the  issue,  where  the  estate-tail  descends  according  to  the 
form  of  the  gift ;  yet  that  statute  makes  no  such  provision 
for  any  person  who  claims  the  land  by  another  title  than 
the  gift  in  tail ;  and  therefore  the  recoveror,  who  is  not 
comprised  in  the  first  donation,  must  take  it  subject  to 
the  charges  which  lay  on  it  when  he  purchased  it'. 

A  distinction  has,  however,  been  adopted  between  a 
grant  of  a  rent-charge  in  tail,  with  a  remainder  over  of  the 
same  rent-charge  in  fee,  and  a  grant  of  a  rent-charge  in  tail, 

■  2  Lev.  26 ;  1  Mod.  108;  •  Cro.  Eliz.  792  ;    White 

Benson  and  Baron  v.  Hud*  v.  West,  2  Lev.  30  ;    i  Mod. 

«wi,  3  Keb.  274, 287,  292.  109 ;  Pigot,  139. 

"  iMod.  110 ;  2  Lev.  30.  <*  1  Mod.  log. 
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without  any  subsequent  limitation  of  it  in  fee.  In  the  first 
case,  the  tenant  in  tail  acquires  an  estate  in  fee-simple  in 
the  rent-charge  by  means  of  a  common  recovery ;  but  in 
the  second  he  only  acquires^  a  base  fee^  determinable  on 
his  decease  and  failure  of  th^  issue  ^ (i). 

But  though  a  recovery  bars  all  contingent  remainders 
expectant  upon  an  estate-tail,  it  will  not  bar  an  executory 
devise  expectant  on  such  estate :  as,  if  lands  be  devised 
to  A.  and  his  heirs,  and  if  he  die  without  issue,  living  B. 
then  to  jB.  and  his  heirs :  if  in  this  case,  A.  suffer  a  com- 
mon recovery,  and  die  without  issue  in  the  life  of  B.  this 
recovery  shall  not  bar  the  future  interest  of  B*  for  JB.  by 
the  devise  had  only  a  possibility,  and  no  present  interest 
and  the  recompiense  in  value  cannot  go  to  those  who  were 
neither  parties  to  the  recovery  nor  had  any  interest  in  the 
land  at  the  time  of  the  recovery  suffered ;  nor  is  there  any 
danger  of  a  perpetuity  in  this  case,  because  here  the  future 
interest  of  B,  must  vest  on  a  contingency  which  ia  to 
happen  within  the  compass  of  a  life  in  being '  (2). 

So  if  lands  be  given  to  J.  S*  and  his  heirs,  as  long  as  B. 
has  issue  of  his  body,  J.  S.  cannot,  by  recovery,  bind  the 
donor;  but  upon  the  death  of  J3.  without  issue  of  his  body, 
the  lands  shall  revert  to  the  donor,  because  the  donor  had 
no  interest  in  the  land,  for  there  cannot  be  a  fee  upon  a 
fee ;  and  a  common  recovery  against  tenant  in  fee^imple 
shall  never  bind  any  collateral  title  or  possibility,  because 


^  Chaplin  v.  Chaplin,  3  P. 
Wms.  229. 


'  Cro.  Jac.  591 ;  Palm. 
131 ;  2  Rol.  Abr.  394;  Pell 
▼.  Brown,  Ley.  1^. 


(1)  For  the  principles  on  which  this  distinction  is  found- 
ed, see  Mr.  Butter's  note,  Co.  Lit.  298,  a.  n.  (2),  and  ante, 
vol.  i.  p.  330. 

(2)  it  was  said,  in  this  case,  if  the  person  to  whom  the 
executory  devise  is  limited,  come  in  as  vouchee,  in  a  com- 
mon recovery,  that  his  possibiUty  is  thereby  given  up, 
and  his  heir  barred.  Viae  Feame's  Essay  on  Contingent 
Remainders,  third  edit.  307. 
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the  recompense  cannot  go  to  those  who  had  no  interest  in     recover 
the  land'.  ^*^- 


So,  if  a  mortgagee  id  fee  suffers  a  recovery,  this  shall 
not  bind  the  mortgagoir's  right  of  entry  upon  performance 
of  the  condition ;  but  in  these  cases,  if  the  donor  or  mort- 
gagor had  been  parties  to  the  recovery,  then,  their  right 
had  been  bounds  ioot  only  on  Recount  of  the  recompense, 
but  because  they  are  estopped  by  the  recovery  to  claim  the 
land  against  tBe  recoveror  or  his  heirs,  when  they  were 
called  in  before  the  judgment  to  defeat  his  title,  but  could 
not  do  it  ^   . 

I)^orwili  a  common  recovery  bar  any  other  contingent  NotcDDtingent 
executory  estate.  Therefore,  if  one  have  an  estate  in  fee,  estates, 
determinable  on  a  limitation  or  condition:  as,  if  lands  are 
given  to  A.  and  to  Jub  heirs  until  B.pays  him  loo/.  and 
then  to  remain  to  £.  and  his  heirs ;  A.  suffers  a  common 
recovery;  this  bars  not  B*  but  on  payment  of  the  money 
he  shall  have  the  land  \  So  if  a  writ  of  entry  be  brought 
against  the  mortgagee,  and  he  suffers  a  common  recovery, 
this  bars  not  the  mortgagor;  but  if  the  mcnrtgagee  vouch 
the  mortgagor,  it  is  good ;  but  it  is  no  bar  unless  he  be 
vouched*. 

A  common  recovery  su^red  by  tenant  in  tail  bars  all  CoUa^rai 

,        conditions. 

collateral  conditions  which  take  place  on  the  determination 
of  such  estate-tail.  Thus,  where  lands  were  devised  to 
s^eral  persons  successively  in  tail,  with  a  proviso,  and  ez^ 
pressly  upon  condition^ ''  that  whenever  it  shall  happen  that 
the  said  estates  shall  descend  or  come  to  any  of  the  persons 
herein  before  named,  that  he  ox  they  do  and  shall  then 
change  their  surname,  and  take  upon  them  and  their  heirs 
the  name  ot  W.  only,  and  not  otherwise ;"  and  no  devise 
over  upon  breach  of  the  proviso.  A.  the  first  tenant  in 
tail  suffered  a  conunon  recovery,  in  which  he  was  vouched : 

■  Cro.Jac;593;.Pig.  129.        *  Palm.  132;  Brid.3. 
^  Palm.  135;   Cro.  Jac.        '  2  Rol.  Rep.  222 ;  sCro. 

593-  69« ;  1  Keb-  30« 
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A.  never  having  taken  upon  him  the  surname  of  W,  the 
next  in  remainder  entered  for  breach  of  the  proviso ;  bat 
the  whole  court  'agreed^  that  this  proviso  being  a  con- 
dition collateral  and  subsequent,  it  was  destroyed  by  the 
recovery  y. 

Although  a  common  recovery  was  first  introduce^  for 
.the  purpose  of  barring  entails/ and  is  still  principally  used 
for  the  same  purpose,  yet  as  a  recovery  has  the  effect  of 
vesting  a  new  estate,  in  fee-simple,  in  the  recoveror,  it  wilb 
in  many  cases,  be  a  bar  to  other  estates  and  interests 
beside  estates-tail. 

Thus  a  common  recovery  will  bar  the  wife  of  her  dower 
if  she  join  in  it*,  or  her  jointure*. 

And 'a  recovery  will  bar  a  trust  as  well  as  a  legal  estate. 

Sir  Francis  North  purchased  certain  lands  in  Essex  iFrom 
Richard  Allington,  who  was  cestui  que  trust  in  tail  of 
them,  with  remainders  over,  and  had  suffered  a  coomion 
recovery ;  but  there  was  no  legal  tenant  to  ihepracipe^  the 
freehold  being  in  the  trustees,  who  were  not  parties  to  the 
recovery ;  yet  decreed  that  the  remainders  expectant  on 
the  estate-tail  were  well  barred  by  this  recovery^. 

But  these  recoveries  operate  only  on  the  trust  estate 
whereof  they  are  suffered,  and  the  equitable  remainders 
expectant  thereon,  without  affecting  any  legal  estate ;  so 
that  a  legal  remainder  cannot  be  barred  by  an  equitable 
recovery*. 

Thierefore,  where  a  person  having  an  equitable  estate  for* 
the  life  of  his  father,  and  a  legal  estate-tail,  suffered  a  re- 
covery ;  it  was  the  opinion  of  the  court,  that  his  estate 


y  Gulliver  v.  Shuckburgh 
Ashiy,  4  Burr.  1929;  and 
see  Driver  v.  Edgar,  Cowp. 

379- 

*  Stat.  West.  2 ;    2  Inst. 

347;  2C0.  74,  a;  10  Ibid. 
43,  a. 

*  Incledon  v.  Northcote, 
3  Atk.  430. 


^  North  V.  Choffmemoum, 
2  Cha.  Ca.  63,  78 ;  S.  C. 
1  Vem.  13 ;  1  P,  Wms.  91 ; 
Cru.  Recov.  271. 

*  Robinson  v.  Cummingp 
Cas.  temp.  Talb.  167;!  Atk. 

473- 
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for  life  being  an  eqoitable  estate,  and  his  estate-tail  a  legal 
estate,  he  was  not  enabled  to  suffer  either  a  perfect  legal 
or  perfect  equitable  recovery,  and  therefore  the  recovery 
operated  nothing  \ 

In  recoveries  of  this  kind,  there  must  be  an  equitable 
tenant  to.  the  pradpe,  that  is,  the  trust  estate  must  be  con- 
veyed to  a  third  person,  against  whom  the  writ  must  be 
brought,  in  the  same  manner  as  in  recoveries  of  legal 
estates  ^. 

But  if  there  be  a  cestui  que  trust  for  life  before  the  cestui 
que  trust  in  tail,  so  that  in  case  the  legal  estate  had  been 
conveyed  according  to  the  trusts, the  tenant  in  tail  could  not 
bar  the  estate-tail  by  common  recovery,  there  the  cestui 
que  trust  in  tail  cannot  bar  his  estate-tail  by  a  recovery  ^. 

Where  an  estate-tail  is  conveyed  or  devised  to  trustees 
and  their  heirs,  upon  trust  to  pay  debts,  and  after  payment 
of  such  debts,  then  in  trust  for  A.  jB.  in  tail  to  convey  such 
parts  of  the  estate  as  shall  remain  unsold ;  in  either  of  those 
cases.  A*  B.  has  a  trust  estate  in  the  surplus,  vested  in 
him  immediately  upon  the  execution  of  the  deed,  or  the 
death  of  the  testator,  and  may  suffer  an  equitable  recovery 
of  such  estate  s. 

A  common  recovery  will  bar  a  right  to  a  writ  of  error.  Writ  of  error. 
If,  therefore,  tenant  in  tail  levy  an  erroneous  fine,  and 
the  conusee  suffers  a  common  recovery,  in  which  the  te<» 
nant  in  tail  comes  in  as  a  vouchee,  the  recovery  will  bar 
the  tenant  in  tail  and  his  issue  of  a  writ  of  error  to  reverse 
the  fine,  and  the  recoveror  may  plead  the  recovery  in  bar 
of  the  writ  of  error ;  for  since  the  tenant  in  tail,  by  coming 
in  as  vouchee,  is  barred  of  all  right  or  title  which  he  can 
have  to  the  land,  the  writ  of  error,  which  is  but  a  means 


'  Salvinv.  Thornton,  cited 
in  Br.  Ch.  Ca.  73. 
•  Cru.  Recov.  273. 


'  2  Ch.  Ca,  64. 
^  See  Earl  of  Bath's  CBBe, 
1  CoUec.  Jur.  944. 
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it>  restore  him  to  his  right,  mast  likewise  be  barred, 
since  the  recovery  has  left  him  no  right  to  be  restored  to^ 
A  recovery  will  bar  a  power,  whether  appendant  or  in 
gross,  if  suffered  of  the  land  to  which  the  power  relates; 
for  the  land  being  supposed  to  be  recovered  by  a  right 
paramount  to  the  title  from  which  the  power  is  derived, 
it  over-reaches  it  K  If,  therefore,  OQe  has  an  estate  for  hfe, 
with  power  to  make  a  jointure,  and  suffer  a  common  re- 
covery, his  power  ip  extinguished ;  for  the  estate  to  which 
the  power  was  annexed  is  gone  and  forfeited  by  the  re- 
covery ^ 

But  powers  which  are  collateral  to  the  hnd,  are  not 
barred  by  a  common  recovery,  any  more  than  fhey  are  by 
fines,  they  being  protected  by  parity  of  reason^ 

So  one  made  a  gift  in  tail,  determinable  on  the  donee's 
nonpayment  of  lool.  remainder  to  B.  in  tail:  tenant  in 
tail,  before  the  day  of  payment,  suffers  a  common  reco- 
very, and  aft;er  pays  not  the  money;  yet,  because  he 
was  tenant  in  tail  when  he  sufferecf  the  recovery,  all  is 
barred  ". 

A  term  subsequent  to  the  estate-tail,  as,  to  arise  after 
failure  of  the  issue  male,  is  barrable  by  common  recovery ; 
as  if  an  estate  be  limited  to  one  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail,  but  if  a  man  make  a  lease 
for  loo  years  to  B.  to  commence  after  the  lessor's 
death  without  issue  male,  in  trust  for  payment  of  daugh- 
ters portions,  and  afterwards  by  anoth^  deed,  limits  the 
lands  to  the  use  of  lumself  for  life>  remainder  to  his  first 
and  other  sons  in  tafl,  a  common  recovery  will  not  bar 
the  term  for  loo  years;  for  the  first  term  was  piece- 


^  Bartori^  case,  Moor, 
365;  Cro.  Eliz.388;  Poph. 
100. 

*  Kim  V.  MelUng,  2  Lev. 
58;  1  Vent.  225;  Savilley. 
Blackett,  1  P.  Wms.  777. 


^  I  Vent  225, 226 ;  1  Mod. 
lii;  1  Keb.  31 ;  3  lb.  291. 

*  Co.  Lit.  237,  a. 

■  1  Mod.  Ill ;  1  Keb.  31 ; 
3  lb.  291.    . 
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dent,    and  the  estate  created,  by  different  deeds,  the     recove- 
difference  is,  therefore,  when  the  term  is  precedent  to  the , 
entail,  and  when  subsequent "« 

A  further  effect  of  a  common  recovery  is,  if  suffered  ForfMtQre. 
by  a  tenant  for  life,  .without  the  concurrence  of  those  in 
remainder  or  reversion,  to  work  a  forfeiture  of  his  estate 
for  life,  in  like  manner  as  if  he  had  levied  a  fine  or  made  a 
feoffment  in  fee,  and  for  the  same  reason**;  viz.  because 
it  is  a  trust  incident  to  the  estate  of  the  tenant  for  life,  to 
answer  the  pradpes  of  strangers,  and  to  defend  the  inhe- 
ritance as  well  as  his  own  freehold.  But  if  he  suffers  a 
recovery  to  be  had  against  him-by  default,  or  vouches  a 
stranger,  he  admits  the  reversion  to  be  in  such  stranger, 
or  the  demandant,  which  is  a  denial  of  his  tenure  of  the 
reversioner,  and  a  forfeiture  of  his  estate  ^. 

But  if  the  tenant  for  life  hag  also  an  estate  in  remainder, 
*  a  recovery  suffered  by  him  will  not  incur  a  forfeiture,  be- 
causci  in  this  case,  the  former  reason  does  not  hold  4. 
Thus,  where  tenant  for  life,  remainder  to  the  first  and 
other  sons  in  tail^  remainder  to  the  heirs  of  his  body, 
suffered  a  recovery  of  his  estate,  it  wai^  held  to  be  no 
forfeiture ' ;  for  though  forfeiture  is  a  proper  punishment 
for  a  bare  tenant  for  life  who  takes  upon  himself  to  do  an 
act  inconsistent  with  the  nature  of  his  tenure,  and  which 
before  the  statute  of  14  Eliz.  would  have  displaced  the  re* 
tnainders,  yet  the  law  will  not  punish  a  man  for  doing 
that  which  is  not  inconsistent  with  the  nature  of  his  estate, 
and  which  may  have  a  legal  operation ;  and  such  this  case, 
for  the  tenant  stands  in  two  several  characters,  i.  €.  that 
of  tenant  for  life,  and  that  of  remainder-man  in  tail  after 
the  limitation  to  his  first  and  other  sons;  and  having  a 
remainder  in  tail,  he  has  a  right  to  bar,  and  has  a  legt4 

■See  Bettson's  case,  a  Lev.  ^      '  Co;  Lit.  35,  b.  25a,  a. 
^6 ;  but  better  reported,   1  '      '  Doe  v.  Lord  Mulgrave, 
•Mod.  108.  5  Dumf.  &  East,  302. 

•  See  JPe/^w's  case,  i  Co.        '  Smith  v.  Clifford,  X  lb. 
16-  738- 
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subject  for  the  recovery  to  operate  upon;  the  tenant  for> 
life  is  therefore  to  be' considered  as  vouched^  and  to  enter 
into  warranty,  not  in  respect  of  his  estate  for  life,  but  of 
his  remainder  in  tail ;  and  the  recompense  in  value  is  sup- 
posed to  go  to  those  who  would  have  been  entitled  to  such 
estate-tail,  and  passes  over  the  estate-tail  of  the  first  and 
other  sons,  and  as  they  have  no  recompense,  their  estate 
is  not  displaced,  or  in  any  manner  affected  by  the  re- 
covery. 

Neither,  it  should  seem,  will  a  recovery,  suffered  by  a 
copyholder  in  the  lord's  court,  h%,  a  forfeiture  of  his  copy- 
hold ;  for  though  it  is  said  by  Lord  Coke',  that  such  re* 
covery  would  be  a  forfeiture,  yet  it  has  been  expressly 
determined  to  be  otherwise  since  his  lordship's  time* :  for 
when  tenant  for  life  of  a  copyhold  suffers  a  recovery  as 
tenant  in  fee,  the  freehold  is  not  affected,  for  that  is  in 
the  lord ;  and  it  being  in  a  court  baron,  where  there  is  no 
estoppel,  and  the  lord  being  a  party,  it  is  not  to  be  re* 
sembled  to  a  recovery  by  a  free  tenant. 
AltcTB  deiceot       A  recovery,  as  we  have  before  seen  of  a  fine,  will  also, 

in  some  cases,  alter  the  course  of  descent ;  as,  if  tenant  in 
tail,  as  purchaser  under  a  marriage-settlement  made  by  hia 
ancestor,  ex  parte  tnatema,  with  reversion  in  fee  by  de- 
scent ex  parte  matema,  suffer  a  common  recovery  to  the 
use  of  himself  in  fee,  the  descent  will  be  changed,  and  it 
will  thenceforth  descend  to  his  heirs  ex  parte  patema  " ; 
because,  by  the  recovery,  the  estate-tail  is  converted  into 
an  estate  in  fee,  and  he  having  taken  the  estate-tail  as  a 
purchaser,  he  of  course  takes  the  fee  in  the  same  manner, 
.  and  it  will  therefore  descend  to  his  heirs  general.  But, 
where  the  estate-tail  is  taken  by  descent,  a  recovery  will 
not  alter  the  channel  in  which  it  would  have  gone  other- 
wise ;  for  he  takes  the  first  fee,  subject  to  the  qualities 


•  Copyh.  s.  357. 
.*  Keeny,  Kirby,   1  Mod. 
199;  a  lb.  33. 
■  Martin  e,  d.  Tregonwell 


V.  Slrachan,  1  Stra.  1 1 79 ; 
1  Wiis.  66;  5  Dumf.  &  East, 
I07,n.;  4  Br.  P.  C.  486* 
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which  before  attended  it  * ;  and  whether  the  estate  be  free-     RECp  VE- 
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nold  or  copyhold  it  will  make  no  difference;    for  per ^ 


curiam^  it  would  lead  to  perplexity,  if  different  rules  were 
applied  to  different  sorts  of  estates  ^. 
.  And  as  a  recorery  suffered  of  an  estate-tail  taken  by 
descent,  will  not  alter  the  course  of  descent,  so  conse- 
quently neither  will  it  wheel  suffered  of  an  estate  in  fee- 
simple  taken  in  the  same  manner*. 

A  recovery  suffered  of  land  by  tenant  in  tail  will  like-  Revokes  a 
wise  operate  as  a  revocation  of  a  devise  previously  made 
of  such  land*;  because,  by  the  recovery,  the  estate  is 
changed;  and  no  longer  the  same ;  for  by  the  recovery  the 
tenant  in  tail  acquires  an  estate  in  fee-simple,  which  fee 
was  never  devised ;  and  this  case  is  stronger  than  the 
case  of  a  feoffment*:  and  yet,  even  there,  "  if  a  nian  de- 
vise lands,  and  afterwards  makes  a  feoffment  of  them,  it 
will  be  a  revocation  of  the  devise,  and  that  though  the 
feoffment  be  to  the  use  of  himself  and  his  heir§>  which  is 
the  old  and  same  use  of  which  he  was  before  seised.^ 
.  But  where  the  recovery  is  for  a  particular  puipose,  or 
for  a  partial  Estate  only,  as  to  create  an  estate  for  years, 
or  for  life,  out  of  the  lands  devised,  it  will  operate  only  as 
a  revocation  of  the  will  to  the  extent  of  such  estates*^. 

A  further  effect  of  a  common  recovery  suffered  by  a  Lets  in  charge?. 
tenant  in  tail  is,  to  let  in  upon  the  fee-simple  and  render 
valid  all  preceding  encumbrances  and  acts  of  ownership 
which  he  had  previously  exercised  over  the  estate-tail ;  for 
a  man  shall  not  be  suffered  to  defeat  his  own  acts,  but 
rather  shall  be  presumed  to  have  intended  by  the  recovery 

»  Moey.Bald2oin,sDuTnf.  i^.  Wms.    163;    Darley    v. 

&  E.  104.  I^wgt«»r^%^3Wils.6;  Par- 

^  Ibid.  sons  v.  Freeman,  3  Atk.  744. 

^  Abbot    V.    Burton,    11  *»  Marwoody.  Turner,  \\h. 

Mod'.  181.  supr. 

*  Dister  v.  Dister,  Lev.  3,  ^  Parsons  v.  Freeman,   5 

108;  Manooody.  Turner,  3  Atk.  744. 
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BjECOVE'  to  confirm  them'"^.  11^  therefore,  tenant  in  tail  make  % 
lease  not  warraiited  by  the  statute  3a  Henry  8,  or  ac- 
knowledges a  judgment  or  recognizacce,  and  afterwards 
suffers  a  recovery,  it  will  operate  as  a  confirmation  of 
those  charges  wUch  before  were  defeasible  by  the  iasne ; 
for  the  recoveror  acquires  a  fee-simple  derived  out  of  tke 
estate-tail :  and  hence  all  such  acts  aa  bound  the  tenant 
in  tail,  will  bind  the  recoveror,  who.  cannot  aver  that  the 
person  against  whom  he  recovered  had  bat  an  estate-tail* 
So,  if  tenant  in  tail  make  any  conveyance  or  settlement 
of  his  estate-tail  which  is  not  binding  upon  his  iasue,  and 
afterwards  suffers  a  recovery,  it  will  enure  to  confirm  and 
make  good  such  conveyance  or  settlement,  even  though, 
suffered  for  a  different  and  collateral  purpose*.  Whore, 
therefore,  tenant  in  t^  mortgaged  for  years,  and  aftenraids 
suffered  a  recovery  for  settling  a  jointure  on  hia  wife,  the 
recovery  was  held  to  operate  as  a  confirviation  of  the 
niortgage  ^  So  where  tenant  in  tail  made  a  setitemeat 
on  his  marriage  by  lease  aind  release  only,  and  many 
years  afterwards  suffered  a  recovery,,  and  di(BcIai!ed  the  uses 
to  be  to  a  trustee,  in  trust  to  aeU  for  the  payment  of  (iebta, 
the  court  held,  unanimously,  diSit  this  recovery  opemfted 
as  a  confirmation  of  the  settleQient,  and  would  not  autho- 
rize the  trustee  to  sell,  otb^erwise  than  as  subject  to  the 
settlement  K. 

But  where  tenant  in  tul,  with  the  reversion  in  fee  to  hin^ 
45elf,  creates  charges  upon  the  estate,  and  bis  son,  on  whom 
the  estate-tail  or  reversion  in  fee  descends,  suffers  a  ie« 
CO  very,  upon  thje  death  of  his  father^  this  will  not  (^>erate 
so  as  to  let  the  reversion  into  possession,  and  make  it  liable 
to  the  debts  of  the  father,  as  a  fine  levied  in  sud>  case 


*  1  Co.  62,a;^2  lb.  63,b;  '  Goddard  v. 
I  Wils.Rep.  277.  Cha.  Ca.  119. 

*  Goodrtght  e.  d.  Tyrrell  <  Goodrighi  v.  Meadf   3 
V.   Mead,    3  Burr.    1703;  Burr.  1703. 

Cheney  v.  Hull,  Am))».5a& 
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would  ^ ;  because  aB  leTefsians  and  reqannders,  expectant  KECavx- 
on  the  deternuuation  of  the  estate*tail,  are  barred  and 
destroyed  by  the  recoYery.  Where,  ihereforei  a  pemon 
is  tenant  in  tail  by  descent,  witii  the  reversion  in  fee  also 
by  descent,  he  oug^ht  to  bar  his  estate  by  a  common  reco- 
iNiiy>  wA  aot  by  fine  aloae,  which  would  subject  Om  i^ 
thus  acquired  to  all  encumbrances  charged  upon  it  by  the 
ancestor. 

'  See  ante,  486. 


«ND   OF   VOL.    IV. 


U|».|f«nnd  A  8oiii»  imt  UiMlii  VlnirFleMf,  London. 


Law  Books  Published  hy  J.  %  fV.  T.  Clarke. 

MR.  IMPEY'S  WORKS. 

In  royalivo.  price  il,  13*.  hoards^ 

Containing  near  one  thousand  pages,  {dedicated  hy  permissianf 

ta  Lard  Ellenooraughy) 

THE  NEW  INSTRUCTOR  CLERIC  A  LIS,  stating  the 
Authority,  Jurisdiction,  and  Modern  Practice  ofthe  Court  of 
King^s  Bench ;  9th  edition^  with  very  considerable  Additions 
and  Alterations. 


In  royal  8vo.  price  1  /.  8<.  in  hoardsy 

Containing  near  nine  hundred  prges,  {dedicated  bgpermimony  to 

Sir  Vicary  Gibhsj) 

THE  NEW  INSTRUCTOR  CLERICALIS,  stating  the 
Authority,  Jurisdiction,  and  Modem  Practice  of  the  Court  of 
Common  Pleas ;  6th  edition,  corrected,  with  veiy  considerable 
Additions  and  Alterations. 


In  royal  Svo,  price  ih  4  ^.  in  boards^ 

Predicated  by  permission^  to  Lord  EUenborough^) 

THE  PRACTICE  of  the  OFnCE  of  SHERIFF  and 
UNDER  SHERIFF;  also,  the  Practice  of  the  Office  of  Coro- 
ner, with  Appendixes  of  useful  Precedents  ;  4th  edition,  with 
considerable  Alterations  and  Improyements. 


In  royal  8ro,  price  1  /.  in  hoards^ 

{Dedicated  by  permission^  to  Lord  EUenboroughf) 

THE  MODERN  PLEADER,  calculated  for  the  Office  of 
an  Attorney ;  2d  edition  with  great^  Additions. 

Mr.  ImpetfS  IVorks  may  nffn  be  had  comphtCf  in  Jour  very 
farge royal  ovo, volumes,  prices^'  5'*  *^  boards* 


In  2  vols.  ivO'  price  iSs.  in  boards. 

EUNOMUS;  or,  DIALOGUES  concerning  the  LAW 
and  CONSTITUTION  of  ENGLAND:  with  an  Essay  on 
Dialogue. 

By  EDWARD  WYNNE,  Esq.  Serjeant  at  Law. 

Fourth  Edition,  Corrected. 

Tlas  elegant  and  learned  Work  is  torUten  in  recommendaiian 
of  a  liberal  and  enlarwsd  method  of  stuilying  the  Ixnm,  and  treats 
incidentally  of  the  character  and  authority  of  the  several  Law 
Writers,  as  also  more  professedly  on  the  origin  and  progress  of 
the  most  important  subjects  and  branches  of  LaWy  and  their  con' 
nexion  with  the  History  and  Constitution  of  England,  and  toiB 
facilitate  almost  irremovable  difficulties,  particularly  in  explaining 
and  simplifying  matters  of  practice,  and  other  techmetUparts  of 
the  profession. 


' 


»y 


i 


r 

i 


«. 


